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DEPARTMENT  OF  AGRICULTURE 

Agrtculturai  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

7CFR  Parts  729  and  1446 

Peanuts 

agency:  Agricultural  StabiUzatioii  and 
Conservation  Service,  and  Commodity 
Credit  Corporation,  USDA. 

ACTION:  Final  rule. 

summary:  This  rule  adopts  with  certain 
modification  the  interim  rules  published 
in  the  Ferieral  Register  on  April  19, 1991 
(56  FR 16206  and  56  FR 16227],  vdiich  set 
forth  regulations  governing  the  federal 
poundage  quota  and  price  support 
programs  for  peanuts  and  peanut 
handler  operations  to  be  codified  in  7 
CFR  parts  729  and  1446. 

More  specifically,  this  final  rule  sets 
forth  regulations  to  imiHement  the 
provisions  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  “1990  Act”)  with  respect  to  the  1991 
through  1995  crops  of  peanuts,  and  the 
collection  of  mariceting  assessments  for 
peanuts,  as  required  for  the  1991  throng 
1995  crops  by  Section  IKKi  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (the  “1990  Budget  Act”),  lAfith 
respect  to  part  729,  the  amendments  to 
the  interim  rules  adopted  in  this  final 
rule  principally  involve:  (1) 
Apportionment  of  foe  national  poundage 
quota  to  Oklahoma  and  New  Mexico, 
and  (2)  reallocatioa  in  Texas  of  any 
increased  State  qaota,  quota  reduced  for 
nonproductum,  and  permanently 
released  quota.  With  respect  to  part 
1446,  the  principal  modifications 
involve:  (1)  Settlement  of  loan  pools  for 
Valencia  peanuts  produced  in  New 
Mexico  ai^  (2)  foe  tenns  and  conditiona 
governing  foe  contracting  of  addltkRial 
peanuts  for  export  or  crushing. 


These  regulations  are  required  by 
provisions  of  foe  Agricultu^ 
Adjustmenl  Act  of  1938,  as  amended 
(the  "1938  Act"),  and  foe  Agricultural 
Act  of  1949,  as  amended  (foe  “1949 
Act”). 

The  modifications  made  in  the  final 
rule  have  been  made  after  consideration 
of  the  public  comments.  In  some 
instances,  the  modifications  are 
technical  changes  made  Rv  purposes  of 
clarity. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  August  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  S.  Forlines,  Deputy  Director, 
Tobacco  and  Peeuiuts  Division,  ASCS, 
USDA,  P.O.  Box  2415,  Washington,  DC 
20013,  telephone  (202)  382-0156. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  has  been  classified  “not  major.”  It 
has  been  determined  that  this  action 
will  not  have  an  annual  e^ect  on  foe 
ecomnny  of  $100  million  or  more,  nor 
will  it  result  in  ma  jor  increases  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  at  local 
governments,  or  geogra|foical  regions. 
Furthermore,  h  not  have  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  foe  ability  ^  United 
States-based  enterprises  to  conqiete 
with  foreign-based  enterprises  in 
domestic  or  esqiort  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  applies  are:  Commodity  Loans  and 
Purchases:  10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  foat  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  are  not 
required  by  5  U.S.C.  553  or  any  other 
provision  ^  taw  to  publish  a  notice  of 
proposed  mleraakii^  with  respect  to  foe 
sul^ect  matter  of  fois  rule. 

litis  {Httgram/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  ktcal  _ 

ofiicials.  See  the  notice  related  to  7  CFR 
part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983), 

Except  with  respect  to  S  729.205,  the 
information  collection  requirements 


contained  in  the  regulations  of  7  CFR 
parts  729  and  1446  for  the  peanut 
poundage  quota  program  and  the  price 
support  program  were  ^proved  by  the 
Office  of  Management  and  Budget 
(0MB),  as  required  by  44  U.S.C.  chapter 
35,  and  assigned  0MB  control  numfai^ 
0560-0006, 0560-0014,  and  0560-0133. 
0MB  has  approved  foe  collection 
requirements  forou^  May  31, 1992.  This 
final  rule  does  not  change  the 
infcnmation  cdlectioo  as  approved  by 
OMB.  The  information  collectkxi 
required  by  1 729.205  will  not  be 
applicable  to  foe  1991  crop  of  peanuts 
because  there  has  not  been  an  increase 
in  any  State’s  poundage  quota  for  the 
1991  crop.  The  information  collection 
requirements  for  9  729.205  wiU  be 
submitted  for  OMB  approval  not  later 
than  October  15, 1991.  The  public 
reporting  burden  for  this  collection  of 
informatioii  is  estimated  to  vary  fitHU  9 
to  30  minutes  per  response,  with  an 
average  of  14  minutes  p^  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  foe 
data  needed,  and  completing  and 
reviewing  foe  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  fois 
collection  of  infonnation,  including 
suggestions  for  reducing  fois  burden,  to 
Department  of  Agriculture,  Cleau-ance 
Officer,  OIRM,  room  404W,  Washington, 
DC  20250;  and  to  foe  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Ptoject  (OMB#  0560-0006). 
Washington,  DC  20503. 

Stalulocy  Background 

Title  Vni  of  the  1990  Act  which  was 
enacted  on  November  28, 1990,  amended 
the  1938  Act  and  foe  1949  Act  to 
provide,  for  the  1901  through  1995  crops, 
for  the  peanut  poundage  quota  and 
peanut  price  support  programs. 

In  addition,  section  1105  of  foe  1900 
Budget  Act  which  was  enacted  on 
NovembCT  5, 1990;  provided  for  a 
marketing  assessment  equal  to  one 
percent  of  the  national  average  quota  or 
additional  price  suppcvt  rate  per  pound, 
as  applicable,  for  foe  applicable  crop,  to 
be  collected  with  resp^  to  all 
marketings  of  the  19n  through  1995 
crops  of  peanuts. 

Many  of  foe  statutory  provisions  for 
peanuts  contained  in  tl^  1990  Act  and 
1990  Budget  Act  were  described  in  foe 
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supplementary  information  published 
with  the  interim  rules. 

1.  Summary  of  Comments  to  Part  729 

A  total  of  11  comments  were  received 
with  respect  to  the  interim  rule  for  Part 
729  that  was  published  in  the  Federal 
Register  on  April  19, 1991.  Most  of  the 
comments  related  to  the  1990  Act 
provision  that  permits  a  tenant  to  share 
with  the  farm  owner  in  any  quota 
increase  that  is  allocated  to  the  farm, 
from  any  increase  in  a  State’s  poundage 
quota,  as  a  result  of  the  tenant's 
production  of  additional  peanuts  on  the 
farm.  Other  comments  related  to  the 
special  Texas  provision  for  allocating 
quota  to  farms  in  certain  Texas  counties 
and  the  provision  relating  to  marketing 
assessments.  There  were  single 
comments  submitted  on  other  issues  as 
well.  Although  the  comment  period 
ended  on  May  20, 1991,  the  Eiepartment 
continued  to  consider  comments 
received  through  close  of  business  on 
July  15, 1991. 

Section  729.205— Allocation  of 
Increased  Quota  to  Tenants 

There  were  5  comments  received 
relating  to  the  provision  that  the  tenant 
share  equally  with  the  farm  owner,  on  a 
farm  that  was  leased  to  the  tenant  for 
peanut  production,  in  any  increase  in 
the  farm  poundage  quota  that  results 
from  the  tenant’s  production  of 
additional  peanuts,  if  the  poimdage 
quota  allocated  to  the  State  was  greater 
than  the  poundage  allocated  to  the  State 
for  the  preceding  year. 

One  respondent  suggested  that  the 
tenant  should  not  share  in  any  increase 
in  poundage  quota  allocated  to  a  farm 
as  a  result  of  the  tenant’s  production  of 
additional  peanuts  on  the  farm.  The 
respondent  recommended  that  any 
quota  allocated  to  the  farm  should 
remain  on  the  farm  on  which  the 
peanuts  were  produced.  Adopting  this 
suggestion  would  be  contrary  to  the 
plain  language  of  the  1990  Act. 

Other  respondents  felt  that  tenants 
should  share  in  the  quota  increase 
without  regard  to  whether  the  tenant 
received  a  100  percent  share  of  the 
peanuts  or  a  lesser  share.  Their  view 
was  that  the  words  “leased  to  a  tenant 
for  peanut  production”  as  in  section 
358-l(bK2)(D)  of  the  1938  Act,  by  the 
1990  Act,  should  be  read  to  include 
within  its  coverage,  tenants  with  a 
“share  lease"  arrangement  as  well  as 
tenants  with  a  “cash  lease" 
arrangement.  The  term  “leased  to  a 
tenant  for  peanut  production”  was 
interpreted  in  §  729.205  of  the  interim 
rule  to  apply  only  to  those  tenants  who 
leased  part  or  all  of  a  farm  and  had  a 
100  percent  producer  interest  in  one  or 


more  fields  where  peanuts  were 
produced  on  the  farm  during  the  base 
period.  That  interpretation  is  maintained 
in  this  final  rule  to  be  consistent  with 
the  provision  that  limits  this  special 
grant  to  where  the  quota  is  derived  frx)m 
the  tenants’  own  production  rather  than 
where  the  owner  of  the  farm  is  in  fact  a 
producer  of  the  peanuts.  In  addition,  a 
tenant  with  a  share  lease  may  not  have 
full  control  of  management  decisions  in 
the  farm’s  operation  and  may  not  in  that 
sense  be  considered  a  lessee  but  may 
instead  be  in  a  position  of  a  farm 
manager  or  employee. 

Section  729.204— Allocating  Quota 
Increase  or  Decrease 

There  were  two  comments  on  the 
general  method  for  allocating  the  quota 
increase  or  decrease  to  farms.  One 
respondent  stated  that  allocating  the 
quota  increase  on  the  basis  of  farm’s 
production  history  unduly  benefits  large 
farmers.  Since  the  quota  decrease  is 
based  on  the  size  of  farm’s  quota,  the 
respondent  suggested  that  the  quota 
increase  should  also  be  based  on  the 
farm’s  quota.  However,  use  of  the 
production  history  is  explicitly  required 
by  section  358-l(b)(2](a]  of  the  1938  Act 

Another  respondent  recommended 
that  the  quota  decrease  should  be  based 
on  the  farm’s  production  history  because 
the  quota  increase  is  based  on  the 
farm’s  production  history.  Section  358- 
1(b)(2)(B)  of  the  1938  Act  provides  that 
in  the  event  the  poundage  quota 
apportioned  to  a  State  for  any  of  the 
1991  through  1995  marketing  years  is 
decreased  fr*om  the  poundage  quota 
apportioned  to  farms  in  the  State  for  the 
immediately  preceding  year,  the 
decrease  shall  be  allocated  among  all 
the  farms  in  the  State  for  each  of  which 
a  farm  poundage  quota  was  established 
for  the  marketing  year  immediately 
preceding  the  marketing  year  for  which 
the  allocation  is  being  made.  The  1938 
Act  does  not  specify  how  the  quota 
decrease  in  the  national  quota  shall  be 
allocated  to  States.  However,  if  the 
production  history  were  used  to  allocate 
the  quota  decrease,  the  greater  amount 
of  quota  would  move  away  frt>m 
producing  farms,  which  is  contrary  to 
the  preference  in  the  current  poimdage 
quota  legislation  to  place  the  quota  on 
farms  that  are  actually  producing 
peanuts. 

Accordingly,  the  method  for  allocating 
the  quota  increase  to  farms  and  for 
determming  the  quota  decrease  on  farms 
shall  remain  as  provided  in  the  interim 
rule. 


Section  729.103 — Considered  Produced 
Credit 

One  respondent  suggested  that 
considered  produced  credit  should  be 
granted  on  a  farm  for  failure  to  produce 
peanuts  because  of  a  disaster.  No 
modification  in  the  regulations  is  needed 
to  accommodate  this  suggestion.  The 
interim  rule  in  §  729.103  provides  for 
granting  considered  produced  credit  if 
peanuts  are  not  produced  because  of 
drought,  flood,  or  any  other  natural 
disaster  or  any  other  condition  beyond 
the  control  of  the  producer. 

Section  729.212 — Considered  Produced 
Credit  for  Temporary  Owner  or 
Operator  Transfer 

One  respondent  stated  that  a 
producer  who  temporarily  transfers 
quota  by  an  owner  or  operator  transfer 
under  the  transfer  provisions  in 
§  729.212,  should  receive  considered 
produced  credit  on  the  transferring  farm 
if  the  transferred  quota  is  not  produced 
on  the  receiving  farm  because  of 
conditions  beyond  the  control  of  the 
operator  on  the  receiving  farm.  Section 
358b(a)(2)  of  the  1938  Act  provides  in 
part,  with  respect  to  owner  or  operator 
transfers  of  quota  to  a  self-owned  or 
operated  farm,  that  “any  farm  poundage 
quota  transferred  *  *  *  shall  not  result 
in  any  reduction  in  the  farm  poundage 
quota  for  the  transferring  farm  if  the 
transferred  quota  is  produced  or 
considered  produced  on  the  receiving 
farm.”  Historically,  considered  produced 
credit  has  been  granted  for  all  farms 
only  up  to  an  amount  not  to  exceed  the 
basic  quota  for  the  farm.  Modifying  the 
historical  definition  and  granting 
considered  produced  credit  for  owner 
and  operator  transfers  in  excess  at  the 
farm’s  basic  quota,  would  significantly 
modify  the  method  of  allocating  quota 
increases  or  reallocating  quota  reduced 
for  nonproduction,  would  create 
inequities  in  the  administration  of  the 
program,  and  would  thereby  be  contrary 
to  the  provisions  of  the  statute. 
Accordingly,  no  change  has  been  made 
in  this  provision  of  the  regulations. 

Another  respondent  reconunended 
that  considered  produced  credit  should 
be  granted  to  all  farms  for  1991,  because 
of  the  planting  decisions  that  had  to  be 
made  before  the  interim  rule  was  issued. 
Although  the  interim  rule  was  not 
published  until  April  19, 1991,  producers 
had  sufficient  time  after  receipt  of  their 
initial  notice  of  quota  to  plant  the 
peanut  acreage.  In  order  to  avoid  a 
reduction  in  quota  in  such 
circumstances,  the  producer  only  has  to 
plant  sufficient  acres  to  produce  the 
basic  quota,  and  from  the  previously 
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announced  natkma)  poundage  quota 
most  producers  could  determine  the 
acreage  of  peanuts  that  would  be 
required  to  produce  die  farm's  basic 
quota.  Further,  diere  were  provisions  in 
the  interim  rule  for  granting  considered 
produced  credit  for  leasing  and 
releasing  quota. 

Section  729.204— Reallocation  of 
Increased  Quota,  Quota  Reduced  for 
Nonproduction,  and  Permanently 
Released  Quota  in  Texas 

There  were  2  comments  that  related  to 
the  method  used  in  the  interim  rule  to 
determine  the  eligibility  of  counties  in 
Texas  to  participate  in  the  special  quota 
allocation.  Both  of  the  respondents 
indicated  that  the  basic  quota,  rather 
than  the  effective  quota,  should  have 
been  used  to  determine  counties  eligible 
for  the  special  provision.  SecticHi  358- 
l(b)(2)(B]  of  the  1^8  Act  provides  that 
in  the  event  the  poundage  quota 
apportioned  to  Texas  fcv  any  of  the  1991 
through  1995  marketing  years  exceeds 
the  poundage  quota  apportioned  to 
farms  in  the  State  for  the  immediately 
preceding  year,  33  percent  of  the 
increased  quota  sh^  be  allocated  to 
farms  having  poundage  quotas  for  the 
1990  marketing  years  in  any  Texas 
county  in  whi^  the  production  of 
additional  peanuts  in  1989  exceeded  the 
total  quota  allocated  to  the  county  for 
the  1989  mariceting  year.  The  1938  Act 
also  provides  that  quota  volimtarily 
released  or  reduced  for  nonproduction 
on  all  Texas  farms,  shall  be  reallocated 
to  farms  in  any  Texas  county  in  which 
the  production  of  additional  peanuts  in 
1989  exceeded  the  total  quota  allocated 
to  the  county  for  the  1989  marketing 
year.  The  interim  rule  interpreted  the 
legislative  language  ‘Total  quota 
allocated  to  the  county  for  ^e  1989 
mariceting  year”  to  mean  the  1989 
effective  quota  rather  than  the  1989 
basic  quota  since  the  effective  quota 
includes  temporary  adjustments  to  the 
quota.  By  using  the  1989  effective  quota, 
two  counties  (Hidalgo  and  Bailey)  that 
would  have  qualified,  if  the  basic  quota 
had  been  used,  were  excluded.  On 
review  of  the  comments  and  the  statute, 
it  has  been  determined  that  the  term 
“allocated”  is  more  correctly  read  to 
refer  to  “basic”  quota  rather  than  the 
“effective”  quota,  particularly  as  this 
portion  of  the  statute  appears  to  be 
designed  to  provide  for  increases  in 
counties  with  low  established  quota 
compared  to  actual  production.  The 
regulations  have  been  modified 
according.  Therefore,  Hidalgo  and 
Bailey  counties  will  be  eligible  to 
receive  a  share  of  any  “bonus”  quota 
increase  that  is  granted  to  etigible  Texas 
counties.  This  diange  will  have  no  effect 


on  any  other  State  and  there  will  be  no 
budgetary  or  reguIatOTy  diange  hi  die 
impact  of  the  peanut  program  at  the 
national  level. 

Section  729,206— Experimental  and 
Research  Programs 

Two  comments  related  to  the  quota 
allocated  to  experimental  and  research 
farms.  One  respondent  suggested  that 
the  researdi  institutions  be  permitted,  in 
cooperation  with  the  State  ASC 
committee,  to  assign  a  portion  of  quotas 
allocated  to  them  to  any  farm  in  the 
State  for  purposes  of  on  farm  research 
when  nn^  the  supervision  of  die 
institution.  Anodier  respondent 
suggested  that  additional  quota,  a 
percent  of  the  quota  allocated  to  the 
research  institutions  under  S  729.206  of 
the  interim  rule,  be  made  availaUe  to 
privately  owned  ffums  for  experimental 
and  research  purposes.  The  1938  Act  is 
very  specific  as  to  the  description  of  the 
institutions  that  qualify  under  this 
provision.  It  provides  that  the  Secretary 
may  permit  a  portion  of  the  poundage 
quota  estabh'shed  in  the  State  for  the 
1991  crop  to  be  allocated  to  each  land- 
grant  institution  identified  in  the  Act  of 
May  8, 1914  (38  Stat  372,  chapter  79;  7 
U.S.C.  341  et  seq,],  colleges  eligible  to 
receive  funds  under  the  Act  of  August 
30, 1890  (20  Stat.  419  chapter  841;  7 
U.S.C.  321  et  seq.),  including  Tuskegee 
Institute  and,  as  appropriate,  the 
Agricnhural  Reseai^  Service  of  the 
Department  of  Agriculture,  if  such 
institution  possessed  a  quota  for  the 
1985  crop  year  or  was  authorized  under 
this  part  at  that  time  to  maricet  peanuts 
fiom  the  1985  crop  for  quota  purposes 
without  incurring  marketing  penalties. 
Section  729.311  ^  the  interim  rule 
provides  that  peanuts  grown  for 
experimental  or  reseai^  proposes  shall 
not  be  subject  to  penalty  on  the 
marketing  of  any  peanuts  that  are  grown 
only  for  experimental  or  research 
purposes,  which  will  incfnde  seed 
determined  to  be  breeder  or  foundation 
seed  or  grown  on  land  owned  or  leased 
by  a  publicly-owned  agricultural 
experiment  station,  which  will  include 
State-operated  seed  organizations. 
Accordingly,  peanuts  grown  for 
experimentation  and  research  purposes 
on  land  owned  or  leased  by  a  publicly- 
owned  experiment  station  are  not 
subject  to  penalty  if  the  peanuts  are 
retained  for  further  experimentation  and 
the  peanuts  are  not  used  for  food,  feed 
or  seed  to  produce  anodier  crop. 

Section  729,212— Transfers 
There  was  one  comment  that 
appeared  to  recommend  that  die 
regulations  permit  in  all  States, 
transfers  of  quota  to  contiguous  counties 


within  the  State  for  purposes  of  crop 
rotation  and  management  practices.  The 
interim  rule,  in  accordance  with  the 
statute,  provided  that  transfers  to  a 
contiguous  county  within  the  same  State 
are  generally  only  permitted  in  cases  for 
an  “owner  transfer”  or  "operator 
transfer”  where  the  two  farms  have  the 
same  owner  or  operator  and  only  where 
the  receiving  farm  had  a  basic  quota 
established  for  the  preceding  year’s 
crop.  However,  the  1938  Act  provides  in 
the  case  of  any  State  for  whidl  the 
poundage  quota  allocated  to  a  State  is 
less  than  10,000  tons  fox  the  previoas 
year’s  crop,  that  all  or  any  p^  of  the 
farm  poundage  quota  may  be 
transferred  by  s^e  cr  lease  from  a  farm 
in  the  county  to  a  farm  in  any  other 
county  in  the  same  State.  The  statute 
does  not  permit  the  transfer  of  quota  by 
sale  or  lease  to  contiguous  counties 
except  under  these  conditions.  As  the 
interim  rule  accurately  reflected  the 
provisions  of  the  statute,  no  change  was 
adopted. 

Section  729.303— Designing  Category  of 
Marketings 

There  was  one  comment  recdved 
regarding  the  designation  of  the  peanut 
mariceting  category  by  the  prochicer.  The 
respondmt  suggested  that  7  workda3rs 
after  inspection  instead  of  3  workdays 
after  inspection  be  provkled  fiv  the 
jnodttcer  to  designate  the  category  of 
maricetings  (Le..  whetiier  the  peanuts 
will  be  m^eted  as  quota  peanuts  or  as 
additional  peanuts).  The  three-day 
period  appears  to  be  duly  sufficient  for 
the  pitxhicer  to  make  die  mariceting 
decision  and  the  shorter  period  will 
facilitate  the  orderly  marketing  of  the 
(uop  during  harvest  season.  Peanuts 
cannot,  in  most  cases,  be  unloaded  from 
a  producer's  vehicle  until  the  producer 
designates  the  category  of  sale  and  die 
identity  of  die  purchaser  has  been 
determined.  Long  delays  in  marketing 
decisions  would  cause  peanuts  to  sit  at 
the  baying  pctint  unattended,  encourage 
confusion,  and  subject  peanuts  to  loss  or 
damage.  Accordin^y,  no  change  in  this 
provision  of  die  regulations  has  been 
made.  Producers  wishing  to  have  more 
time  to  make  a  marketing  decision  can 
hcdd  the  peanuts  on  the  form  for  a  longer 
period. 

Section  729015— Segregation  3  Peanuts 

There  was  one  comment  relating  to 
the  provision  contained  in  S  729.315  of 
the  interim  rule  for  the  supervision  of 
Segregaticm  3  peanuts.  The  re^ondent 
suggested  that  handlers  who  are 
members  of  the  Peanut  Administrative 
Pommittee  (PAC)  already  have 
Segregation  3  supervision  by  the  PAC 
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and  any  further  instructions  for 
supervision  is  not  required.  The 
provisions  in  S  729.315  were 
implemented  to  control  producer 
marketings  of  Segregation  3  peanuts. 
Producers  as  individuals  are  not  signers 
of  the  marketing  agreement  Further,  this 
provision  of  the  interim  rule  permits  the 
sale  of  Segregation  3  peanuts  for  seed 
use  to  handlers  who  are  not  signers  of 
the  mariceting  agreement  Accordingly, 
no  change  was  adopted. 

Section  729.301 — Identification  of 
Producer  by  Name  on  Producer 
Identification  Card 

There  was  one  comment  relating  to 
protecting  the  producer's  identity  at  time 
of  grading  the  peanuts  by  not  identifying 
the  producer  on  the  producer 
identification  card  because  of 
discriminatory  and  preferential 
treatment  a  producer  may  or  may  not 
receive  at  the  grading  process.  No 
change  has  been  adopted.  The  1938  Act 
provides  that  all  peanuts  that  are 
harvested  and  delivered  to  market  from 
a  farm  must  be  properly  identified  to  the 
farm  of  production.  This  is  necessary  to 
determine  whether  the  peanuts  are 
eligible  for  the  category  of  marketing  in 
which  they  are  being  sold.  Use  of  all 
identifying  information  assures  that 
inspections  will  properly  be  matched 
with  the  correct  peanuts.  Because  of  the 
requirement  to  identify  the  farm  of 
production  and  the  severe  penalties  that 
may  be  imposed  for  false  identification 
of  peanuts,  the  producer  identification 
card  is  considered  essential  to  the 
marketing  process.  Further,  there  are 
administrative  procedures  already 
available  for  contesting  inspection 
results. 

Section  729.316— Marketing 
Assessments 

Two  comments  addressed  the  time  for 
submitting  the  marketing  assessments 
that  are  collected  by  the  handler  for 
peanuts  marketed  through  the  handler 
and  that  are  paid  by  the  producer  for 
uninspected  peanuts  marketed  by  the 
producer.  One  respondent  suggested 
that  the  time  provided  in  $  729.316  for 
remitting  the  assessment  is  not  realistic. 
Section  729.316  of  the  interim  rule 
provides  that  the  marketing  assessment 
shall  be  remitted  during  the  5  days  that 
follow  the  week  in  which  the  data  fi'om 
the  applicable  form  ASCS-1007  was 
transmitted  to  ASCS.  Under  this 
provision  a  handler  could  have  fi'om  S  to 
12  days  to  remit  the  marketing 
assessment,  depending  on  the  date  of 
transmittal  of  the  data.  The  postmark  on 
the  envelope  in  which  such  marketing 
assessment  is  remitted  shall  be  the  basis 
for  determining  whether  the  marketing 


assessment  was  remitted  timely.  For  a 
producer,  the  interim  rule  provides  that 
the  marketing  assessment  shall  be 
remitted,  within  7  days  after  the  date 
such  peanuts  were  marketed,  to  the 
county  ASCS  office  that  serves  the 
county  in  which  the  farm  is 
administratively  located.  USDA  believes 
that  the  time  prescribed  in  the 
regulations  for  remitting  the 
assessments  is  more  than  reasonable. 
Further  delay  would  unduly  prejudice 
the  public's  financial  interest  in 
expeditious  collection  of  the 
assessment 

Another  respondent  recommended 
that  the  interim  rule  should  be  amended 
to  require  that  the  producer  "shall”  pay 
one-half  of  the  marketing  assessment 
The  final  rule  was  amended  to  provide 
that  the  handler  shall  collect  one-half  of 
the  marketing  assessment  from  the 
proceeds  that  otherwise  will  be  due  the 
producer. 

Corrections  to  Interim  Rule  for  Part  729 

The  final  nile  makes  the  following 
corrections  and  change  to  the  interim 
rule  for  part  729: 

1.  Under  the  definitions  contained  in 
S  729.103,  the  quantity  marketed  or 
considered  marketed  as  "Noninspected 
peanuts"  under  definition  for  "Peanut 
quantity  marketed  or  considered 
marketed"  is  defined  in  the  final  rule  as 
the  gross  weight  instead  of  the  net 
weight  for  determining  the  weight  of  the 
lot  of  peanuts  that  is  not  inspected  by 
the  Federal-State  Inspection  Service  at 
the  time  of  meu'keting. 

2.  The  definition  for  “Considered 
produced  credit”  is  changed  in  the  final 
rule  to  prohibit  the  granting  of 
considered  produced  credit  for  peanut 
poundage  quota  that  was  leased  and 
transferred  for  the  current  year  after 
July  31.  This  was  to  clarify  the  intent 
that  considered  produced  credit  was  not 
to  bemanted  for  a  fall  transfer  of  quota. 

3.  Ine  quota  allocation  factors  in 
§  729.201  have  been  recalculated  for 
New  Mexico  and  Oklahoma.  In  New 
Mexico,  a  farm  permanently  transferred 
quota  fiom  one  coimty  to  another  and 
the  quota  inadvertently  was  duplicated 
in  both  counties.  However,  the  error  was 
not  discovered  before  the  interim  rule 
was  issued.  In  Oklahoma,  as  a  result  of 
an  appeal,  additional  quota  was  granted 
after  the  preliminary  quotas  had  been 
determined. 

4.  Section  729.204  has  been  amended, 
with  respect  to  cases  involving  farm 
reconstitutions  in  qualifying  Texas 
counties,  to  provide  that:  (1)  If  a  farm  is 
divided  after  the  1990  crop  year,  the 
resulting  farms  wilt  with  respect  to  the 
requirement  that  the  farm  had  a  1990 
basic  quota,  be  considered  eligible  to 


receive  a  share  of  any  “bonus”  quota 
that  is  allocated  to  eligible  Texas 
counties  in  a  year  subsequent  to  the 
division  and  (2)  if  a  farm  is  combined 
after  1990  wi^  another  farm,  the 
resulting  farm  will  not  be  considered  to 
meet  the  1990  basic  quota  requirement 
unless,  prior  to  the  combination,  each 
farm  that  is  involved  in  the  combination 
had  a  1990  basic  quota. 

2.  Summary  of  Comments  to  Part  1446 

In  response  to  the  interim  rule  for  Part 
1446  that  was  published  on  April  19, 
1991,  a  total  of  17  respondents  submitted 
19  comments  which  addressed  more 
than  75  separate  issues.  Respondents 
addressed  many  minor  issues  such  as 
technical  changes  and  clarifications. 
Some  respondents  addressed  issues  that 
are  beyond  the  scope  of  this  rulemaking 
or  requested  procedural  clarifications 
that  do  not  involve  adjusting  the  terms 
of  the  regulations.  These  comments  are 
not  addressed  in  the  final  rule.  Although 
the  comment  period  ended  on  May  20, 
1991,  the  Department  continued  to 
consider  comments  received  through  the 
close  of  business  on  July  15, 1991.  'The 
more  important  issues  germane  to  the 
rulemaking,  are  the  following: 

Section  1446.102— Administration 

Three  respondents  commented  on  the 
provisions  of  the  interim  rule  that  allow 
the  Administrator,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  or  the  Executive  Vice  President, 
CCC,  to  change  a  determination  made 
by  a  designee  of  the  Administrator  or 
Executive  Vice  President  The 
respondents  suggested  that  a  person 
acting  on  a  determination  or  action 
taken  by  an  ASCS  employee  or 
representative  should  be  exempt  from 
any  liability  for  actions  taken  on  such 
information  if  the  Administrator  or 
Executive  Vice  President  or  designee 
modifies  or  rescinds  any  determination 
or  action  taken  by  the  employee  or 
representative. 

Part  790  of  this  title,  in  accordance 
with  section  326  of  the  Food  and 
A^culture  Act  of  1962  (7  U.S.C.  1339c), 
is  incorporated  into  the  regulations  in 
P£Ul  1446  only  and  provides  the 
authority  for  the  Administrator,  ASCS 
(Executive  Vice  President,  CCC).  to 
grant  benefits  in  certain  instances  when 
the  incomplete  performance  was  based 
entirely  upon  action  or  advice  of  an 
authorized  representative  of  the 
Secretary.  However,  with  respect  to 
penalties,  even  though  a  person  may 
have  relied  in  good  faith  on  the  advice 
of  an  employee,  if  the  advice  was  in  fact 
erroneous,  relief  under  this  statutory 
provision  is  not  possible  since  the 
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statute  does  not  extend  to  the 
assessment  of  penalties. 

One  respondent  stated  that  allowing 
export  credit  for  peanut  products  that 
are  exported  to  Canada  or  Mexico 
should  be  allowed  for  the  1991  crop  as  a 
means  of  expanding  U.S.  exports  and 
increasing  the  market  for  U.S.  peanuts. 

Due  to  the  complexity  of  this  issue, 
further  study  will  be  imdertaken  and 
conunents  sought  with  respect  to  the 
1992  through  1995  crops  of  peanuts. 
However,  the  interim  rule  will  remain  in 
effect  for  the  1991  crop  of  peanuts. 

Section  1446.103 — Definitions 

Seven  respondents  requested  that 
several  definitions  which  were  excluded 
from  the  interim  rule  be  added  to  the 
regulations.  Also,  respondents  requested 
changes  to  several  definitions  that 
appeared  in  the  interim  rule. 

It  was  determined  to  add  into  the  final 
rule  definitions  for  “additional  peanuts”, 
“bright  hull  Valencia  peanuts”,  “dark 
hull  Valencia  peanuts”,  “fragmented 
peanuts”,  “treated  seed  peanuts”,  and 
“Valencia  peanuts  produced  in  the 
Southwest  suitable  for  roasting.”  Also,  it 
was  determined  that  the  final  rule  adopt 
the  suggested  changes  in  the  definition 
of  “eligible  peanuts”  to  include  peanuts 
to  be  delivered  in  bags  for  price  support 
loan  in  the  Southwest  area  (as  defined 
in  the  regulations]. 

Section  1446.201 — General  Handler 
Requirements 

Two  respondents  requested  that  the 
regulations  list  the  specific  requirements 
which  must  be  met  for  handler  approval. 
It  was  determined  that  the  regulations 
accurately  set  out  the  statutory 
requirements  for  handler  approval  while 
providing  adequate  flexibility  for 
handling  unusual  cases. 

Section  1446.302 — Eligibility  of  Peanuts 
for  Price  Support  at  the  Additional  Loan 
Rate 

Seven  respondents  addressed  the 
eligibility  of  peanuts  for  loan. 

Suggestions  include:  (1)  Requiring  the 
same  moisture  requirements  for  seed 
peanuts  as  for  non-seed  peanuts,  (2) 
requiring  that  peanuts  must  contain  not 
more  than  10  percent  foreign  material 
imless  the  peanuts  are  bought  back  by 
the  handler  and  stored  separately,  and 
(3)  changing  the  provisions  regarding 
Segregation  2  and  Segregation  .3 
peanuts. 

No  change  in  the  regulations  was 
found  to  be  necessary.  It  was 
determined  that  these  suggestions  are 
procedural  in  nature  and  are  not 
appropriate  matters  for  coverage  in  the 
regulations.  In  addition,  such  items  are 
applicable  to  peanut  quality  and  are 


subject  to  the  quality  program 
administered  by  PAG  and  by  the 
Agricultural  Marketing  Service. 

Section  1446.307— Disaster  Transfer  of 
Segregation  2  or  Segregation  3  Peanuts 
From  Additional  Loan  to  Quota  Loan 

Six  respondents  addressed  the 
disaster  transfer  provision.  Five  of  the 
comments  wanted  technical  changes  to 
assure  accurate  calculations.  One 
respondent  asked  that  the  regulations 
clarify  the  options  of  using  the  disaster 
transfer  provision  where  crop  insurance 
indenmification  may  also  be  offered  by 
the  Federal  Crop  Insurance  Corporation 
(FCIC). 

It  was  determined  that  the  regulations 
adequately  set  forth  the  requirements 
for  disaster  transfers  and  that  step-by- 
step  instructions  for  making  calculations 
are  more  suitable  for  inclusion  in  a 
directive  handbook. 

Also,  since  the  provisions  of  the  crop 
insurance  program  are  not  addressed  by 
the  regulations  of  part  1446,  suggestions 
regarding  the  handling  of  such  claims 
were  beyond  the  scope  of  this 
rulemaking  and  were  not  adopted. 

Section  1446.308 — Loan  Pools 

Ten  respondents  commented  on  the 
provisions  of  the  interim  rule  which 
addressed  pools  for  Valencia  peanuts 
produced  in  New  Mexico.  The 
respondents  suggested  continuation  of 
the  same  method  of  cross  compliance 
between  pools  that  had  been  used  with 
respect  to  the  1986  through  1990  crop  of 
peanuts.  As  the  statutory  language 
which  applied  to  these  crops  was 
adopted  intact  in  the  1990  Act  and  the 
method  of  accounting  for  these  pools 
was  well  knowm,  these  comments  have 
been  adopted  in  the  final  rule.  This  wrill 
mean  that  gains  in  pools  in  other  areas 
will  not  be  used  to  offset  losses  in  the 
pools  for  Valencia  peanuts  produced  in 
New  Mexico.  Also,  it  exempts  the  New 
Mexico  pools  for  bright  hull  and  dark 
hull  Valencia  peanuts  from  offsetting 
losses  in  dark  hull  Valencia  peanuts 
from  gains  in  bright  hull  Valencia 
peanuts,  and  vice  versa. 

Section  1446.309— Immediate  Buyback 
and  Sale  of  Loan  Peanuts  to  the  Storing 
Handler 

Seven  respondents  objected  to  the 
provision  of  the  interim  rule  which 
allows  the  purchase  of  additional 
peanuts  for  domestic  edible  uses  under 
the  “immediate  buyback”  provision. 

Five  respondents  wanted  the  same 
language  that  was  applicable  for  the 
1986-1990  peanut  crops  which 
prohibited  immediate  buyback 
purchases  until  all  contract  additional 
peanuts  were  delivered  from  the  farm. 


One  respondent  wanted  some  form  of 
restriction  but  suggested  such 
restrictions  should  apply  by  peanut  type. 
It  was  determined  not  to  change  the 
interim  rule  as  contracting  parties  may 
agree  to  contract  provisions  to  restrict 
“immediate  buyback”  without  the  need 
for  the  regulations  to  impose  such 
restrictions  on  all  producers  and 
handlers.  However,  this  issue  will  be 
further  reviewed  and  public  comments 
on  the  matter  solicited  at  a  later  date  for 
the  1992  and  subsequent  crops. 

Section  1446.401 — Contracts  for 
Additional  Peanuts  for  Crushing  or 
Export 

Ten  respondents  commented  on  the 
provisions  that  apply  to  contracting 
additional  peanuts  for  export  or 
crushing. 

Eight  respondents  commented  about 
the  contract  form  required  for 
contracting  additional  peanuts.  One 
respondent  opposed  the  contract  form 
on  the  basis  it  is  not  necessary  and 
suggested  that  a  list  of  requirements  for 
approval  should  be  included  in  the 
regulations  rather  than  in  a  specified 
form.  Requiring  regularity  in  the  contract 
complies  with  the  statutory  requirement 
that  the  contract  be  submitted  “on  a 
form”  specified  by  the  Secretary.  In 
addition,  this  will  avoid  administrative 
confusion  and  unnecessary  review  with 
little  imposition  on  handlers. 

Respondents  raised  questions 
concerning  contracts  entered  into  before 
the  interim  regulations  were  issued,  and 
contracts  reproduced  on  legal  sized 
paper.  These  questions  relate  to 
procedure  and  it  was  determined  not  to 
amend  the  regulations  with  respect  to 
the  issues  addressed  by  the  questions. 
CCC  did  not  intend  Form  CCG-1005  for 
mass  distribution  but  rather  to  be  used 
as  a  template  by  handlers  and 
producers.  One  respondent  questioned 
whether  any  addendum  to  the  contract 
should  be  filed  with  the  contract  and 
this  prompted  the  determination  to 
include  in  the  final  rule  a  provision  that 
any  addendum  must  accompany  the 
contract  when  it  is  filed  at  ^e  county 
ASCS  office.  Further,  to  provide  for  the 
orderly  contracting  and  marketing  of 
1991-crop  peanuts  and  to  facilitate 
marketing  of  that  crop,  the  final  rule  also 
provides  that  a  contract  form  of  the 
handler’s  own  design  will  be  considered 
an  approved  form  for  that  crop,  but  only 
if  the  provisions  of  such  contract 
otherwise  meet  the  requirements  for 
contract  approval.  However,  for  1992 
and  subsequent  crops,  a  form  using 
CCC-1005  as  a  template  and  containing 
all  requirements  as  set  out  in  the 
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regulations  must  be  used  for  contracting 
purposes. 

Other  respondents  commented  on  the 
language  content  of  the  contract, 
including  the  statement  that  peanuts 
covered  by  the  contract  could  not  be 
disposed  of  by  the  handler  directly  for 
domestic  edible  or  seed  use.  The 
respondent  maintained  that  such 
statement  would  conflict  with  the 
provisions  of  the  regulations  that  allow 
the  use  of  contracted  additional  peanuts 
for  domestic  edible  use  whenever  the 
President  suspends  the  import  quota 
imposed  under  section  22  of  the 
Agricultural  Adjustment  Act  of  1933. 

In  such  cases,  should  they  occur,  an 
appropriate  announcement  will  be 
made,  and  at  such  time  the  handler  and 
producer  could,  by  mutual  consent  and 
in  accordance  with  the  regulations, 
agree  to  a  different  use  of  the  peanuts. 
Therefore,  no  change  in  the  regulations 
was  found  to  be  nei^ed. 

One  respondent  requested  that 
weather  at  time  of  planting  be 
considered  a  basis  for  extending  the 
contract  deadline  since  this  would  affect 
the  yield.  It  was  determined  that  the 
language  in  the  interim  rule 
appropriately  sets  forth  the  provisions  of 
the  statute.  Therefore,  the  suggestion 
was  not  adopted. 

Four  respondents  requested 
modiflcation  of  the  provisions  of  the 
interim  rule  applicable  to  the  final 
contract  price  to  allow  some  type  of 
“formula"  pricing  as  was  permitted  by 
the  regulations  applicable  to  the  1986 
throu^  1990  crops.  The  final  rule 
clarifies  that  the  final  contract  price 
must  be  established  in  such  a  manner 
that  a  third  party  may  determine  such 
price  without  the  need  for  further 
negotiation. 

Section  1446.402— Approval  as  Handler 
of  Contract  Additional  Peanuts 

Six  respondents  addressed  the 
provisions  on  handler  approval.  One 
respondent  alleged  that  billing  for 
supervision  is  nonconsistently  applied 
to  all  handlers.  This  comment  addresses 
a  program  administration  issue  and  not 
a  regulatory  one.  The  billing  procedures 
will  be  reviewed  to  assure  ^at  billing 
for  supervision  costs  is  made  to  the 
appropriate  person  and  in  appropriate 
amounts. 

Five  respondents  suggested  that  the 
regulations  include  a  provision 
prohibiting  substitution  of  facilities  after 
an  entity  has  been  approved  as  a 
handler.  The  suggestion  is  adopted  in 
the  final  rule  to  help  assure,  as  provided 
by  Congress,  that  the  facilities  used  to 
handle  peanuts  be  approved  by  July  1. 
However,  the  regulations  permit  the 
Executive  Vice  President.  CCC,  in 


certain  specified  cases,  to  approve  the 
substitution  of  facilities  in  order  to 
avoid  undue  hardship  for  the  handler 
and  producers.  Also,  the  respondents 
requested  that  the  regulations  applicable 
to  extension  of  the  letter  of  credit  in  an 
amount  to  cover  the  penalty  for  prior 
crop  years  include  a  statement  that  the 
amount  of  the  letter  of  credit  would  be 
supplied  to  the  association  by  the 
Tobacco  and  Peanuts  Division  of  ASCS. 
It  was  determined  that  the  interim  rule 
provided  adequate  regulatory  authority 
for  extending  the  letter  of  credit. 
Accordingly,  this  suggestion  was  not 
adopted. 

Section  1446.403 — Letter  of  Credit 

Three  respondents  objected  to  the 
letter  of  credit  amount  as  being 
excessive  and  suggested  that  a  handler 
be  allowed  to  increase  the  letter  of 
credit  at  a  later  time  if  the  posted  letter 
of  credit  was  insufficient.  It  was 
determined  that,  a  letter  of  credit  based 
on  the  potential  penalty  on  8  percent  of 
the  amount  of  peanuts  contracted  does 
not  represent  an  unreasonable  amount 
of  financial  guarantee  to  assure  that 
contract  additional  peanuts  will  be 
exported  or  crushed,  especially  in  view 
of  the  potential  harm  to  the  peanut 
program  for  a  failure  to  properly  dispose 
of  additional  peanuts. 

Three  respondents  requested  that  the 
handler  be  allowed  to  voluntarily 
increase  the  letter  of  credit  at  a  later 
time  if  such  handler  realized  the  posted 
letter  of  credit  is  insufiicient.  It  was 
determined  that  if  a  handler  could 
increase  the  letter  of  credit  as  suggested, 
the  requirement  for  an  adequate  initial 
letter  of  credit  would  be  a  moot  point 
Handlers  would  have  no  reason  to  post 
an  adequate  letter  of  credit  before 
contracts  were  approved  and  this  would 
interfere  accordingly  with  the  efficient 
administration  of  the  program. 

Two  respondents  requested  that  the 
term  “associated  with”  in  this  portion  of 
the  regulations  be  defined  or  clarified 
since  the  term  makes  obtaining  a  letter 
of  credit  more  difficult  Financial 
institutions  may  have  reservations 
about  extending  credit  when  it  is  not 
plainly  clear  what  the  term 
encompasses.  The  paragraph  containing 
the  term  “associated  with"  is  expanded 
in  the  final  rule  to  provide  further 
clarification  of  the  use  of  this  term. 

Three  respondents  addressed  the 
section  on  increased  letter  of  credit  due 
to  violation  history.  The  respondents 
suggested  that  the  violations  listed  in 
§  1446.403(c)  were  so  minor  in  nature 
that  no  increase  in  the  letter  of  credit  is 
necessary.  Abo.  the  respondente 
objected  to  the  incliuion  of  penalties 
under  appeal  as  part  of  the  violation 


history  requiring  an  increase  ir  the  letter 
of  credit. 

It  was  determined  that  all  program 
violations  should  have  some  bearing 
upon  the  violation  history  of  a  handler 
and  the  letter  of  credit  requirements  in 
subsequent  years.  Certain  violations 
may  not  be  as  serious  as  others  but  the 
existence  of  such  violations  will  raise 
the  concern  that  similar  or  more  serious 
violations  will  occur.  Also,  the  existence 
of  an  administrative  appeal  will  not 
remove  the  obligation  for  an  increased 
letter  of  credit  amount  since  it  would  not 
be  possible  to  assume  that  the  increased 
amount  would  be  collected  after  the 
appeal  was  resolved  and  since  this 
would  encourage  appeals  that  may  be 
frivolous. 

Section  1446.404 — Transfer  of  Contracts 
Prior  to  Delivery 

Eight  respondents  commented  on  the 
provisions  which  allow  contracts  to  be 
transferred  to  another  handler  whenever 
the  original  contracting  handler  is 
unable  to  perform  under  the  contract 
due  to  circumstances  beyond  the 
handler's  control. 

Two  respondents  requested  that  the 
regulations  permit  the  contract  price  to 
be  changed  if  the  contract  is  transferred 
The  respondents  stated  that  handlers 
might  be  unwilling  to  assume  the 
original  handler's  contract  at  the 
original  contract  price.  It  has  been 
determined  that  changing  the  contract 
price  or  the  amount  of  peanuts 
contracted  after  the  final  contracting 
deadline  would  amount  to  contracting 
after  the  statutory  deadline.  The  statute 
does  not  provide  exceptions  for 
contracting  after  the  final  date  for  filing 
contracts  for  approval.  Accordingly,  the 
suggestion  is  not  adopted  and  the 
provisions  for  contract  transfer  prior  to 
delivery  as  set  forth  in  the  interim  rule 
are  adopted  as  a  final  rule  without 
change. 

Four  respondents  suggested  including 
language  to  assure  that  the  receiving 
handler's  letter  of  credit  was  sufficient 
to  cover  the  amount  of  peanuts  such 
handler  contracted  plus  the  amount  of 
peanub  transferred.  This  was  believed 
to  comport  with  the  intent  of  the 
regulations  to  assiue  adequate 
protection  of  CCC's  financial  interest 
and  was  adopted. 

One  respondent  requested  that  two 
handler-to-handler  transfers  of  lots  of 
additional  peanuts  be  allowed  after 
delivery,  but  before  export  or  crushing; 
provid^  each  transfer  is  to  a 
manufacturer.  Thb  su^estion,  if 
adopted,  would  unduly  discriminate 
against  handlers  who  were  not 
manufacturers.  In  addition,  the  current 
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procedure  whereby  the  original  handler 
may  disclaim  export  credits  on  a  lot  of 
peanuts  has  been  shown  to  be  a 
satisfactory  and  efficient  method  for  the 
otherwise  difficrilt  task  of  tracking 
export  obligations  and  credits. 
Accordingly,  the  suggestion  is  not 
adopted. 

Section  1446.407— Handler  Transfer  of 
Contract  Additional  Peanuts  or  Transfer 
of  Disposition  Credit 

Six  respondents  commented  on  the 
issue  of  transfer  of  peanuts  or 
disposition  credit 

Five  respondents  stated  that  the  bill  of 
sale  should  not  be  required  as  part  of 
the  documentation  for  proof  of  export 
The  respondents  expressed  concern  that 
requiring  a  bill  of  sale  when  the  peanuts 
had  been  involved  in  multiple  sales 
would  place  undue  burden  on  handlers, 
and  also  stated  that  CCC’s  interests  are 
adequately  protected  without  including 
the  bill  of  sale  as  documenting  proof  of 
export.  It  has  been  determined  that  this 
comment  has  merit  and  that  the 
administration  of  the  peanut  price 
support  program  will  not  be  adversely 
aHected  by  not  requiring  the  bill  of  sale 
as  part  of  the  export  documentation. 
Accordingly,  the  interim  rule  is  revised 
by  the  final  rule  to  reflect  that  the  bill  of 
sale  will  not  be  required  for  proof  of 
export. 

Section  1446.408— Decreasing  or 
Drawing  Upon  a  Letter  of  Credit 

Seven  respondents  addressed  the 
issue  of  reduction  of  the  letter  of  credit 
and  extension  of  the  deadline  for  filing 
export  documentation. 

One  respondent  suggested  that  a 
handler  be  allowed  to  reduce  the  posted 
letter  of  credit  prior  to  January  31  if 
weather  was  obviously  affecting 
deliveries  or  if  the  final  deliveries  were 
determined  prior  to  this  date. 
Accordingly,  the  final  rule  provides  that 
the  letter  of  credit  may  be  reduced  prior 
to  January  31  if  the  Deputy 
Administrator.  State  and  Coimty 
Operations  approves  such  reduction. 

Three  respondents  opposed  the 
phrase  “may  reduce**  on  the  basis  it 
gave  the  area  marketing  association 
discretionary  power  to  reduce  the  letter 
of  credit  and  recommended  using  the 
phrase  **shall  reduce**  instead.  'This 
suggestion  was  determined  to  have 
merit.  Accordingly,  the  interim  rule  is 
amended  by  the  final  rule  with  respect 
to  reducing  the  letter  of  credit  after 
January  31  to  state  that  the  association 
“shall,  upon  request  of  the  handler** 
reduce  the  letter  of  credit  when  the 
regulatory  conditions  are  met. 

Three  respondents  requested  that  the 
March  31  and  May  31  dates  for  reducing 


the  letter  of  credit  be  removed.  This 
comment  was  found  to  have  merit  and 
regulations  applicable  to  reducing  the 
letter  of  credit  subsequent  to  January  31 
have  been  revised  by  the  final  rule  to 
remove  these  dates.  This  will  permit 
monthly  reductions  of  letters  of  credit 
after  January. 

Two  respondents  requested  that  an 
extension  of  the  time  to  file . 
documentation  when  the  handler  could 
show  that  such  delay  is  due  to 
conditions  beyond  the  handlers  control. 
A  determination  was  made  to  adopt  this 
request  in  the  final  rule. 

Section  1446.410— Extension  of  Final 
Disposition  Date 

Seven  respondents  commented  on  the 
provision  for  extending  the  final  date  for 
export  or  disposition. 

Three  respondents  expressed  concern 
that  handlers  could  not  request  an 
extension  as  a  matter  of  choice,  and 
should  not  be  required  to  supply  a 
reason  for  the  request.  The  interim  rule 
requires  that,  in  order  to  be  approved  for 
an  extension,  a  handler  must  explain 
why  the  handler  will  be  unable  to  meet 
the  final  disposition  date. 

In  order  that  the  actual  deadline  be 
maintained  to  assure  expeditious 
resolution  of  the  crop  on  the  part  of  all 
parties,  it  has  been  determined  that  the 
extension  to  allow  a  handler  additional 
time  to  complete  exportation  or  crushing 
of  addition^  peanuts  should  be  granted 
only  when  completion  of  the  export  or 
crushing  has  been  delayed  beyond  the 
normal  disposition  deadline  of  the 
applicable  year  for  reasons  beyond  the 
control  of  the  handler,  such  as 
equipment  failures,  strikes,  natural 
disasters,  and  other  similar  reasons.  For 
purposes  of  granting  an  extension  of 
time  to  export  or  crush  peanuts,  failure 
to  secure  an  export  market  will  not  be 
considered  as  a  reason  beyond  the 
handler*s  control.  The  final  date  for 
exporting  or  crushing,  once  established, 
should  apply  to  all  handlers  on  an 
equitable  basis.  If  an  extension  could  be 
granted  on  the  sole  basis  of  allowing 
more  time  to  secure  an  export  market, 
the  established  final  export  date 
virtually  becomes  a  meaningless 
provision.  However,  to  provide  partial 
relief  for  these  concerns,  the  final  date 
for  exporting  is  changed  to  October  15 
and  the  final  date  for  requesting  an 
extension  is  changed  to  September  15. 

Two  respondents  objected  to  the 
requirement  that  a  request  to  extend  the 
final  export  date  must  be  made  a  month 
in  advance.  *1116  respondent  stated  that 
unwary  handlers  will  be  put  into  a 
penalty  situation  and  that  handlers 
should  be  allowed  until  the  final 
disposition  date  to  request  an  extension. 


The  reason  for  providing  a  period  of 
time  between  the  date  for  requesting  an 
extension  and  the  final  extension  date 
was  to  allow  a  handler,  whose 
extension  is  denied,  ample  time  to  avoid 
a  penalty  by  disposing  of  the  handlers 
remaining  contract  additional  peanut 
obligation  by  crushing  if  export  cannot 
be  accomplished.  If  the  final  date  for 
requesting  an  extension  and  the  final 
date  for  disposing  of  contract  additional 
peanuts  were  the  same  date,  the  handler 
would  be  subject  immediately  to  penalty 
for  failure  to  export  or  crush  contract 
additional  peanuts.  Accordingly,  the 
final  rule  continues  to  require  that  any 
request  for  an  extension  to  export  or 
crush  must  be  made  in  advance  of  the 
final  date  for  export  or  crush.  However, 
as  noted,  the  date  for  requesting  the 
extension  and  the  final  date  for 
exporting  have  been  changed. 

One  respondent  requested  that  the 
provision  for  extension  include  language 
that  would:  (1)  Require  that  the  handler 
specify  the  kernel  type  (i.e^  SMK,  SS, 
and  AO  kernels)  for  which  the  extension 
was  being  requested,  (2)  require  that  the 
handler  increase  the  letter  of  credit  to 
cover  140  percent  of  the  quota  support 
rate  on  the  remaining  obligation.  (3) 
require  the  handler  to  dispose  of  the 
entire  quantity  of  peanuts  for  which  an 
extension  has  been  granted,  (4)  require 
the  handler  to  agree  to  pay  supervision 
costs,  and  (5)  m^e  the  handler  subject 
to  penalty  assessment  for  failure  to 
comply  with  provisions  of  the 
regiilations.  It  was  determined  that  the 
regulations  in  the  interim  rule  provided 
adequate  regulatory  provisions  for 
adequate  disposition  of  contract 
additional  peanuts  where  an  extension 
is  granted. 

Section  1446.412— Evidence  of  Export 

Five  respondents  requested  that  the 
required  documentation  of  export  by 
water  be  the  original  or  carbon  copy  of 
the  on-board  ocean  bill  of  lading.  *1110 
respondent  noted  that  this  would 
prevent  alterations  to  the  document. 

This  comment  was  found  to  have  merit 
and,  accordingly,  the  final  rule  requires 
that  the  on-boaM  ocean  bill  of  lading  be 
either  the  original  or  an  original 
duplicate  (not  a  machine  made  copy)  of 
the  original  bill  of  lading. 

Section  1446.416— Suspension  of 
Restrictions  on  Imported  Peanuts 

Eight  respondents  commented  on  the 
provisions  that  are  applicable  to  the 
suspension  of  restrictions  on  imported 
peanuts. 

Five  of  these  suggested  that  the 
regulations  be  amended  to  provide  that 
additional  peanuts  that  are  purchased 
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for  domestic  edible  use  in  such  cases 
must  be  purchased  only  through  the 
immediate  buyback  provision.  This  is 
not  consistent  with  the  statute  and  has 
not  been  adopted. 

Three  respondents  objected  to  the 
provision  that  limits  the  purchase  of 
contract  additional  peanuts  from  a 
producer  by  the  contracting  handler  for 
sale  for  domestic  edible  use  to  those 
cases  in  which  import  restrictions  under 
section  22  are  temporarily  suspended. 
The  respondents  stated  that  such 
interpretation,  in  effect  negates  the 
statute,  since  it  is  highly  unlikely  that 
import  quotas  would  be  suspended  to 
allow  an  unlimited  quantity  of  peanuts 
to  be  imported.  The  suggestion  was  not 
adopted  because  the  statute  explicitly 
applies  only  in  cases  of  a  “suspension." 

Two  respondents  objected  to  the 
restriction  that  limits,  to  undelivered 
additional  peanuts,  the  purchase  of 
contract  additional  peanuts  &om  a 
producer  for  domestic  edible  use.  The 
respondents  stated  that  U.S.  produced 
additional  peanuts  should  be  able  to 
compete  with  foreign  peanuts  for  the 
domestic  market  and  some  type  of 
pooling,  among  those  producers  that 
agree  to  sell  their  additional  peanuts  for 
domestic  use,  should  be  devised  without 
regard  to  whether  or  not  the  peanuts 
had  been  delivered.  It  was  determined 
that  the  statutory  language  allowing  a 
handler  “to  purchase"  additional 
peanuts  from  a  producer  would  require 
that  the  producer  own  such  peanuts  and 
thereby  exclude  peanuts  which  the 
producer  had  marketed  previously.  The 
ownership  of  delivered  contract 
additional  peanuts  has  passed  to  the 
handler  and  additional  peanuts  placed 
under  loan  have  been  pledged  as  loan 
collateral  and  are  no  longer  imder 
control  of  the  producer.  In  addition,  such 
peanuts  have  been  commingled  with 
peanuts  produced  by  other  growers, 
thereby  losing  any  identity  with  respect 
to  a  particular  producer  as  the  peanuts 
delivered  by  the  producer.  Accordingly, 
this  suggestion  was  not  adopted. 

Section  1446.601 — Disposition 
Requirements  Under  Nonphysical 
Supervision 

Seven  respondents  commented  on  the 
disposition  requirement  for  handlers 
operating  under  nonphysical 
supervision. 

Four  respondents  requested  that  the 
provisions  include  language  that  a  lower 
"shrink"  amount  be  allowed  for 
handlers  who  fail  to  comply  with 
restrictions  on  the  use  of  peanuts  as 
may  be  specified  by  CCC.  Similar 
language  was  contained  in  the 
regulations  applicable  to  the  1986 
throu^  1990  peanut  crops.  It  was 


determined  that  such  language  is  no 
longer  necessary  due  to  the 
implementation  of  the  regulations  at  7 
CFR  part  997  that  apply  to  handlers  who 
are  not  operating  under  the  standards 
and  hancUing  procedures  established  by 
PAC.  Therefore,  with  respect  to  such 
language,  the  interim  rule  is  adopted  as 
a  final  rule  without  change. 

Six  respondents  addressed  the 
amount  of  shrink  permitted  for  handlers 
operating  under  nonphysical 
supervision.  Five  respondents  requested 
that  the  shrink  be  set  at  4  percent,  the 
minimum  shrink  permitted  by  statute. 
One  respondent  supported  the  4.5 
percent  shrink  amount  as  set  by  the 
interim  rule  which  continued  the  shrink 
allowance  previously  in  place. 

USDA  is  currently  conducting  a  study 
of  the  shrink  experience  for  warehouse- 
stored  peanuts.  The  study  will  be 
concluded  with  the  completion  of  the 
1991  crop  year.  Congress  was  aware  of 
the  study  and  it  would  be  premature  and 
disruptive  to  adjust  the  shrink 
allowance  at  this  time. 

Seven  respondents  suggested  that  the 
term  “transshipped"  is  not  needed  in  the 
provision  that  denied  credit  for  peanuts 
that  are  diverted  or  “transshipp^"  to  an 
ineligible  country,  or  that,  in  the 
alternative,  the  term  “transshipped” 
should  be  defined.  The  term 
“transshipped"  has  been  removed  frxim 
§§  1446.503  and  1446.601  in  the  final 
rule.  The  term  did  not  add  to  the  clarity 
or  coverage  of  the  provisions  in  which 
the  term  appeared. 

Section  1446.602 — Disposition  Credits 
Under  Nonphysical  Supervision 

Seven  respondents  commented  on  the 
provisions  concerning  disposition 
requirements  imder  nonphysical 
supervision. 

Two  respondents  requested  that  the 
term  “may"  should  read  “shall"  in  the 
provision  applicable  to  granting 
disposition  credits.  This  suggestion  has 
been  adopted  in  the  final  rule. 

Five  respondents  requested 
clarification  of  the  interim  rule  with 
respect  to  disposition  credit  for  farmers 
stock  peanuts  in  order  to  assure  that 
farmers  stock  peanuts  must  meet  the 
PAC  incoming  quality  standards  for 
Segregation  1  peanuts  to  be  eligible  for 
disposition  credit  This  comment  was 
determined  to  have  merit  A 
determination  was  made  that  the 
provisions  applicable  to  disposition 
credits  for  exported  farmers  stock 
peanuts  should  require  such  peanuts  to 
meet  the  PAC  incoming  quality 
standards  for  Segregation  1  peanuts. 

The  PAC  indemnification  program  is 
available  to  handlers  for  farmers  stock 
peanuts  which  do  not  grade  out  of 


warehouse  storage  as  Segregation  1 
peanuts.  Accordingly,  the  suggestion 
was  adopted  and  ^e  interim  rule  is 
amended  by  the  final  rule  to  reflect  the 
suggested  change. 

Five  respondents  requested  an 
adjustment  in  the  credit  for  crushing 
farmers  stock  peanuts  when  the  average 
dollar  value  graded  out  of  warehouse 
storage  is  less  than  the  average  dollar 
value  of  the  contract  additional  peanuts 
purchased  by  the  handler.  This 
suggestion  has  been  adopted  in  the  final 
rule  in  order  to  ensure  that  handlers  do 
not  unduly  achieve,  without 
compensation  to  producers  and  to  the 
disadvantage  of  other  handlers,  an 
enhancement  of  the  quality  of  the 
handler's  peanuts  available  for 
marketing  as  quota  peanuts. 

Two  respondents  suggested  removal 
of  the  provision  of  the  interim 
regulations  which  limits  the  credit  for 
crushing  positive  aflatoxin  peanuts  to 
the  percentage  of  contract  additional 
purchased  relative  to  the  total  peanuts 
piuchased.  The  respondents  stated  that 
such  a  provision  does  not  encourage 
improvement  of  peanut  quality. 
Adoption  of  this  comment  coidd  provide 
an  undue  advantage  to  some  handlers 
and  diminish  producer  returns. 
Therefore,  the  suggestion  was  not 
adopted  and  the  provision  of  the  interim 
rule  applicable  to  this  disposition  credit 
limitation  is  adopted  as  a  final  rule 
ivithout  change. 

Five  respondents  suggested  adding  a 
provision  that  would  address  the 
issuance  of  disposition  credits  for  AO 
kernels.  Upon  review  of  the  interim 
regulations  it  was  determined  that  the 
suggested  provision  was  necessary  for 
establishing  TKC  disposition  credit 
Accordingly,  the  suggestion  was 
adopted  by  adding  a  provision  that 
addresses  AO  disposition  credits. 

Five  respondents  suggested  removing 
the  reference  to  AO  peanuts  with 
respect  to  disposition  credits  for  in-shell 
Virginia  peanuts.  The  respondents 
stated  that  AO  kernels  are  not 
considered  to  be  part  of  in-shell  peanuts. 
The  suggestion  was  not  adopted 
because  inclusion  of  AO  kernels  in  the 
rule  will  not  have  any  impact  if  AO 
kernels  are  not  determine  in  the  official 
grades  of  in-shell  Virginia  peanuts. 
However,  should  the  grade 
determination  be  changed,  the  rule  will 
be  in  place  to  grant  export  credit 
accordingly. 

Section  1446.603 — Disposition  Credit  for 
Peanuts  in  Exported  hvducts  Made 
from  Quota  Peanuts 

Six  respondents  suggested  that  the 
term  “AO  kernels"  be  removed  in 
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paragraph  (b)(2)(iii)  and  suggested  that 
credit  be  granted  for  disposition  of 
rejects.  As  before,  the  suggestion  is  not 
adopted  because  the  reference  to  “AO 
kernels”,  while  it  may  not  be  necessary 
and  of  no  effect  at  this  time,  will  be 
available  without  further  amendment  if 
a  need  should  arise.  Also,  since  this 
section  involves  peanuts  in  exported 
products,  no  reference  to  rejects  is 
needed  since  rejects  will  not  be  in  the 
exported  product. 

Section  1446.703 — Assessment  of 
Penalties  Against  Handlers 

Two  resfrandents  commented  on  the 
penalty  provision  of  the  interim 
regulations.  The  respondents  pointed 
out  that  the  penalty  assessed  under 
§  1446.703(a)(10]  for  failure  to  timely 
remit  the  marketing  assessment  was 
also  addressed  under  §  729.316.  In 
addition,  the  respondents  believed  a 
penalty  of  140  percent  of  the  quota 
support  rate  was  excessive. 

Upon  review  of  the  separate 
regulations  at  7  CFR  parts  729  and  1446 
it  was  determined  that  the  reference  to 
this  particular  penalty  was  adequately 
covered  in  Part  729  and  accordingly  the 
reference  was  removed  in  S  1446.703. 

Having  violations  be  subject  to  a 
penalty  of  10  percent  of  the  quota 
support  rate  was  determined  not  to  be 
excessive.  Accordingly,  the  penalty 
assessment  for  failure  to  timely  remit 
mariceting  assessments  as  appears  in 
§  729.316  is  adopted  as  a  final  rule. 

Section  1446704 — Reduction  of 
Marketing  Penalties 

Two  respondents  suggested  that  the 
final  rule  clarify  the  language  in  the 
interim  rule  that  is  applicable  to 
reducing  the  marketing  penalties.  The 
respondents  suggested  changing  the 
language  “including  a  full  reduction  of 
the  entire  penalty."  It  was  determined 
not  to  adopt  this  suggestion  because  the 
suggestion  would  not  change  the  dollar 
effect  of  the  penalty  proceedings  but 
could  cause  some  confusion  about  the 
effect  of  the  reduction  on  the  application 
of  the  letter  of  credit  requirements  in  the 
regulations  as  they  apply  to  instances 
where  the  handler  has  a  history  of 
program  violations. 

In  addition,  the  respondents  suggested 
clarification  of  $  1446.704(b](3)(ii)  with 
respect  to  limiting  the  amount  of 
reduction  to  an  amount  equal  to  40 
percent.  This  provision  is  clarified  in  the 
final  rule. 

Section  1446.801 — Recordkeeping 
Requirements 

Three  respondents  commented  on  the 
cost  of  recordkeeping  that  is  required  for 
the  peanut  price  support  program.  The 


statute,  as  a  condition  of  participating  in 
the  price  support  program  or  for 
handling  contract  additional  peanuts, 
requires  that  the  handler  keep  and 
submit  records  and  other  information  in 
accordance  with  regulations  as  the 
Secretary  may  prescribe.  The 
recordkeeping  requirements  as  set  forth 
in  the  interim  rule  are  necessary  to  the 
fair  and  efficient  operation  of  the 
program  and  are  adopted  without 
change. 

Pre-regulatory  Comments 

Five  respondents  objected  to  only 
being  able  to  comment  on  published 
rules  and  not  being  involved  in  the 
development  of  the  rules  prior  to 
publication. 

These  comments  do  not  directly 
address  provisions  of  the  interim  rule. 
The  publication  of  the  rules  provides  for 
full  and  fair  comment  and 
accommodates  all  suggestions  for 
change.  Additional  procedures  are  not 
required,  would  be  unwieldy,  would 
delay  implementation  of  the  regulations, 
and  would  not  be  of  any  additional 
material  value. 

Quality  Improvements 

Two  respondents  commented  on  the 
issue  of  quality  improvements.  One 
respondent  questioned  why  the 
regulations  did  not  provide  that 
producers  be  compensated  for  quality 
improvements.  One  respondent 
suggested  that  a  new  section  should  be 
added  to  the  regulations  to  address  the 
quality  improvement  program.  The 
respondent  suggested  that,  specifically, 
the  regulation  could  be  revised  to:  (1) 
Promote  the  crushing  of  peanuts  at 
greater  risk  of  deterioration  before 
peanuts  of  lesser  risk,  (2)  ensure  that 
CCC  stocks  sold  for  domestic  use  are 
inspected  as  farmers  stock  and  as 
shelled  or  in-shell  peanuts,  (3)  operate 
the  peanut  program  in  coordination  with 
PAC  to  improve  the  quality  of  domestic 
peanuts,  (4)  adjust  loan  schedules 
upward  to  reflect  additional  handling 
and  production  cost  required  of 
producers  to  improve  quality,  and  (5j 
assure  all  peanuts  used  domestically 
comply  with  quality  standards  of  PAC. 

CCX^'s  policy  is.  and  will  continue  to 
be,  to  endeavor  to  crush  peanuts  that 
are  considered  at  greater  risk  of 
deterioration  before  crushing  other  CCC 
peanut  stocks  and  to  operate  the  peanut 
price  support  program  in  coordination 
with  PAC  to  improve  the  quality  of 
domestic  peanuts.  With  respect  to 
adjustment  in  the  loan  schedule,  the 
loan  schedule  is  based  on  historic 
peanut  marketing  patterns,  values  and 
use  by  type.  With  respect  to  inspection 
of  peanuts.  CCC  stocks  under  the 


warehouse-stored  loan  program  must  be 
inspected  as  farmers  stock  peanuts. 

It  was  determined  that  regulatory 
changes  were  not  needed  to  address 
these  comments,  as  the  regulations  are 
adequate  to  administer  the  peanut  price 
support  program  in  an  efficient  and  cost 
effective  manner. 

Request  for  Further  Comment 

One  respondent  requested  the 
opportunity  to  comment  further  on  any 
new  regulatory  interpretations  that 
differed  from  the  relations  applicable 
to  the  1986  through  1991  crops.  CCC  and 
ASCS  believes  that  the  rulemaking 
procedures  provide  adequate 
opportunity  for  public  participation  in 
rulemaking.  Also,  comments  and 
suggestions  for  improving  program 
administration  are  always  welcome. 

Administrative  Hearings 

One  respondent  recommended  annual 
hearings  on  the  terms  and  conditions  of 
the  peanut  program.  The  statute  does 
not  require  hearings  concerning  the 
peanut  program  and,  as  indicated  above, 
such  a  formalized  method  of  making 
suggestions  for  changes  does  not  appear 
to  be  of  material  value.  Accordingly,  the 
suggestion  is  not  adopted  and  the 
interim  rule  is  published  as  a  final  rule 
without  change. 

List  of  Subjects 
7  CFR  Part  729 

Poundage  quotas.  Peanuts,  Penalties. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  1446 

Loan  programs — Agriculture,  Peanuts, 
Price  support  programs.  Reporting  and 
recordkeeping  requirements. 
Warehouses. 

Accordingly,  the  regulations  set  forth 
in  chapters  Vn  and  XIV  of  title  7  are 
amended  as  follows: 

PART  729— [AMENDED] 

1.  In  chapter  VU.  the  regulations  at  7 
CFR  part  729  were  published  in  the 
Federal  Register  on  April  19, 1991  (56  FR 
16206),  as  an  interim  i^e.  The  interim 
rule  is  adopted  as  the  final  rule,  except 
as  follows: 

a.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 

Authority:  7  U.S.Q  1301. 1357  et  seq.,  1372. 
1373, 1375:  7  U.S.C  1445C-3. 

b.  In  S  729.103,  paragraph  (b)  is 
amended  by:  (1)  Revising  the 
introductory  paragraph  of  paragraph  (ii) 
of  the  definition  “Considei^  product 
credit.’*  and  (2)  by  revising  paragraph  (ii) 
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of  the  definition  for  “Peanut  quantity 
marketed  or  considered  marketed.”  to 
read  as  follows; 

§729.103  Definitions. 
***** 

(b)  *  *  * 

Considered  produced  credit  *  *  * 

(ii]  Peanut  poundage  quota  that  was 
volimtarily  released  for  the  current  year, 
or  was  leased  and  transferred  by  a 
transfer  agreement  that  was  filed  before 
August  1  of  the  current  year,  if  neither  of 
the  following  are  applicable: 
***** 

Peanut  quantity  marketed  or 
considered  marketed.  *  *  • 

(ii)  Noninspected peanuts.  For  peanuts 
not  inspected  by  the  Federal-State 
Inspection  Service  at  the  time  of 
marketing,  the  gross  weight  of  the  lot. 
***** 

§729.201  [Amended] 

c.  Section  729.201  is  amended  by 
removing  the  words  “New  Mexico — 
0.00583210”  and  inserting  in  their  place 
“New  Mexico— 0.00580694”  and 
removing  the  words  “Oklahoma — 
0.06675097"  and  inserting  in  their  place 
"Oklahoma— 0.06677613”. 

d.  Section  729.204  is  amended  by 
revising  paragraphs  (f)  (1),  (2)  and  (4)(i) 
to  read  as  follows: 

§  729.204  Determining  a  farm’s  basic 
quota. 

***** 

(f)  Reallocation  in  Texas  of  increased 
quota,  quota  reduced  for  nonproduction, 
and  permanently  released  quota. — (1) 
Special  provisions  for  certain  Texas 
Counties.  Notwithstanding  the 
provisions  in  paragraphs  (b)  and  (e)  of 
this  section,  33  percent  of  any  increase 
in  the  Texas  peanut  poimdage  quota 
resulting  from  an  increase  in  the 
national  quota  and  all  of  the  quota 
reduced  for  nonproduction  on  all  Texas 
farms,  except  that  portion  reallocated  to 
nonquota  farms  in  accordance  with 
paragraph  (e)  of  this  section,  shall  be 
reallocated  to  farms  having  1990-crop 
basic  quotas  in  any  Texas  county  in 
which  the  production  of  additional 
peanuts  in  1989  exceeded  the  total  of 
1989-crop  basic  quotas  on  all  farms  in 
such  county.  The  production  of 
additional  peanuts  in  1989  exceeded  the 
total  of  1989-crop  basic  quotas  on  all 
farms  in  each  of  the  following  Texas 
counties:  Andrews,  Bailey,  Briscoe, 
Childress,  Collingsworth,  Dickens, 
Donley,  Gaines,  Hale,  Hall,  Hardeman, 
Haskell,  Hidalgo,  Hockley,  Knox,  Lamb, 
Terry,  Wheeler,  Wilbarger,  and  Yoakiun 
counties. 

(2)  Allocation  to  counties.  Any  quota 
to  be  allocated  to  eligible  Texas 


counties  in  accordance  with  paragraph 
(f)(l]  of  this  section  shall  be  apportioned 
to  the  eligible  counties  on  the  basis  of 
the  total  production  of  additional 
peanuts  in  the  respective  counties  for 
the  1988  crop.  Accordingly,  based  on  the 
production  of  additional  peanuts  in  1988, 
such  quota  shall  be  apportioned  to 
eligible  counties  according  to  the 
following  factors:  Andrews— 0.005342, 
Bailey — 0.003007,  Briscoe —  0.016039, 
Childress — 0.008190,  Collingsworth — 
0.184498,  Dickens — 0.000000,  Donley — 
0.03  1981,  Gaines— 0.413627,  Hale— 
0.000647,  Hall-^.063101,  Hardeman — 
0.010278,  Haskell— 0.137459,  Hidalgo— 
0.026700,  Hockley— 0.000679,  Knox— 
0.002818,  Lamb— 0.026475,  Terry— 
0.009885,  Wheeler-0.003102, 

Wilbarger — 0.000000,  and  Yoakum — 
0.056172. 

***** 

(4)  Determining  factor  for  reallocation 
of  quota.— {{)  To  receive  a  share  of  any 
quota  allocated  to  eligible  Texas 
counties  imder  paragraph  (f)(2)  of  this 
section,  a  farm  must  have  had  a  basic 
quota  greater  than  zero  for  the  1990  crop 
of  peanuts.  If  a  farm  that  had  a  basic 
quota  greater  than  zero  in  1990  is 
reconstituted  subsequent  to  1990: 

(A)  By  division,  the  resulting  farms 
will  be  considered  to  have  had  a  basic 
quota  greater  than  zero  in  1990  for 
purposes  of  determining  eligibility  to 
receive  a  share  of  any  quota  allocated  to 
eligible  Texas  counties  under  paragraph 
(f)(2)  of  this  section. 

(B)  By  combination,  the  resulting  farm 
will  not  be  considered  to  have  had  a 
basic  quota  greater  than  zero  in  1990  for 
purposes  of  determining  eligibility  to 
receive  a  share  of  any  quota  allocated  to 
eligible  Texas  counties  under  paragraph 
(f)(2)  of  this  section  unless,  prior  to  the 
combination,  each  farm  that  is  involved 
in  the  combination  was  considered  to 
have  had  a  basic  quota  greater  than  zero 
in  1990  for  purposes  of  determining 
eligibility  to  receive  an  increased  quota 
under  paragraph  (f)(2)  of  this  section. 
***** 

§729.316  [Amemted] 

e.  Section  729.316  is  amended  in 
paragraph  (b)(1)  by  removing  the  word 
“may”  in  the  second  sentence  and 
inserting  in  its  place  the  word  “shall”. 

PART  1446— {AMENDED] 

2.  In  chapter  XTV,  the  regulations  at  7 
CFR  part  1446  were  published  in  the 
Federal  Register  on  April  19, 1991  (56  FR 
16227)  as  an  interim  rule.  The  interim 
rule  is  adopted  as  the  final  rule,  except 
as  follows: 

a.  The  authority  citation  for  7  CFR 
part  1446  continues  to  read  as  follows: 


Authority:  7  U.S.C.  1359a,  1375, 1421  etseq.; 
15  U.S.C.  714b  and  714c. 

b.  Section  1446.103  is  amended  as 
follows;  (1)  by  revising  the  introductory 
text,  (2)  by  revising  the  definition  of 
“Eligible  country”;  by,  for  the  definition 
of  “Eligible  peanuts”,  revising 
paragraphs  (5)  and  (6)  and  by  adding  a 
new  paragraph  (7);  by  revising  the 
definition  of  “Peanut  product”,  and  (3) 
by  adding,  as  new  definitions, 
definitions  for  “Additional  peanuts”, 
“Bright  hull  Valencia  peanuts”,  “Dark 
hull  Valencia  peanuts”,  “Fragmented 
peanuts”,  ‘Treated  seed  peanuts”,  and 
“Valencia  type  peanuts  produced  in  the 
Southwest  that  are  suitable  for  cleaning 
and  roasting”: 

§  1446.103  Definition*. 

For  purposes  of  this  part  the 
definitions  and  provisions  of  parts  718, 
719,  729,  780,  790,  791,  793, 1402, 1403, 
1407, 1421, 1422  and  1498  of  this  title  are 
incorporated  and  shall  apply  except 
where  the  context  or  subject  matter  or 
provisions  of  the  regulations  in  this  part 
otherwise  requires  or  provides. 
References  contained  in  this  subpart  to 
other  parts  of  this  chapter  or  title 
include  any  subsequent  amendments  to 
those  referenced  parts.  Unless  the 
context  indicates  otherwise,  any 
reference  to  the  Executive  Vice 
President  of  CCC  shall  also  be  read  to 
mean  to  any  persons  designated  by  the 
Executive  Vice  President.  Unless  the 
context  or  subject  matter  otherwise 
requires,  the  following  words  and 
phrases  as  used  in  this  part  and  in  all 
related  instructions  md  documents  shall 
have  the  following  meanings: 
***** 

Additional  peanuts.  Any  pecuiuts 
which  are  marketed  fit)m  a  farm  other 
than  peanuts  marketed  or  considered 
marketed  as  quota  peanuts. 

***** 

Bright  hull  Valencia  peanuts. 

Valencia  type  peanut  produced  in  the 
Southwest  for  which  not  more  than  25 
percent  of  the  shells  are  damaged  by: 

(1)  Discoloration; 

(2)  Cracks  or  broken  ends;  or 

(3)  Both  discoloration  and  cracks  or 
broken  ends. 

***** 

Dark  hull  Valencia  peanuts.  Valencia 
type  peanuts  that  are  produced  in  the 
Southwest  and  that  do  not  meet  the 
requirements  for  bright  hull  Valencia 
peanuts. 

***** 

Eligible  country.  With  respect  to 
credit  for  exportation  of  additional 
peanuts,  any  destination  outside  the 
United  States  for  which  an  export 
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license  may  be  acquired,  except  that 
with  respect  to  the  1991  crop,  neither 
Canada  nor  Mexico  shall  be  considered 
an  eligible  country  for  the  purpose  of 
exporting  peanut  products  other  than 
treated  se^  peanuts. 

Eligible  peanuts.  *  *  * 

(5) Were  not  produced  on  land  owned 
by  the  Federal  Government  if  such  land 
is  occupied  without  a  lease  permit  or 
other  right  of  possession; 

(6)  Have  been  inspected  and  have  an 
ofHciai  grade  determined  by  a  Federal 
or  Federal-State  inspector,  and 

(7)  Must,  if  delivered  to  the 
association  in  bags  in  the  Southwestern 
area,  be  in  new  or  thoroughly  cleaned 
used  bags  which: 

(i)  Are  made  of  material  other  than 
mesh  or  net,  weighing  not  less  than  iVi 
ounces  nor  more  than  10  ounces  per 
square  yard  and  containing  no  sisal 
Fibers; 

(ii)  Are  free  from  holes; 

(iii)  Are  finished  at  the  top  with  either 
the  selvage  edge  of  the  material,  a 
binding,  or  a  hem;  and 

(iv)  Are  uniform  in  si2e  with 
approximately  a  2  bushel  capacity. 
***** 

Fragmented  peanuts.  Peanuts  meeting 
the  qualifications  for  fragmented 
peanuts  as  defined  in  the  outgoing 
quality  regulations  of  the  Peanut 
Marketing  Agreement  (No.  146) 
applicable  to  the  crop  year  in  which  the 
peanuts  were  produced. 
***** 

Peanut  product  Any  product,  other 
than  peanut  oil  or  peanut  meal,  that  is 
manufactured  or  derived  from  peanuts 
including,  but  not  limited  to,  peanut 
candy,  peanut  butter,  treated  seed 
peanuts,  roasted  peanuts  (either  shelled 
or  in-shell),  pressed  peanuts,  and  peanut 
granules. 

***** 

Treated  seed  peanuts.  Shelled  peanuts 
that  have  been  modified  from  their 
original  shelled  state  by  a  treatment  to 
make  them  suitable  for  seed  purposes. 

***** 

Valencia  type  peanuts  produced  in 
the  Southwest  that  are  suitable  for 
cleaning  and  roasting.  Peanuts  Aat  are 
identified,  determine  and  classified  by 
the  Federal-State  Inspection  Service  as 
bright  hull  Valencia  peanuts. 

c.  In  S 1446J08,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

S  1446.308  Loan  pools. 
***** 

(d)  *  *  * 

(2)  With  respect  to  loan  pools  for 
Valencia  peanuts  produced  in  New 
Mexico,  if  the  loan  indebtedness  on  the 
peanuts  in  a  Segregation  1  quota  pool; 


(i)  For  dark  hull  peanuts,  exceeds  the 
proceeds  from  the  sale  of  the  peanuts  in 
such  pool,  such  excess  shall  be 
recovered  frx)m  any  net  gains  on 
Segregation  1,  2  and  3  loan  pools  for 
New  Mexico  dark  hull  additional 
peanuts,  proportionately  to  net  gains  in 
each  pool. 

(ii)  For  bright  hull  peanuts,  exceeds 
the  proceeds  frt>m  the  sale  of  the 
peanuts  in  such  pool,  such  excess  shall 
be  recovered  from  any  net  gains  on 
Segregation  1. 2  and  3  loan  pools  for 
New  Mexico  bright  hull  additional 
peanuts,  proportionately  to  net  gains  in 
each  pool. 

***** 

d.  In  §  1446.401,  paragraphs  (a)  and 
(c)(2)(vi)  are  revised  to  read  as  follows: 

§  1446.401  Contract*  for  additionai 
peanuts  for  crushing  or  export 
***** 

(a)  Contract  form  and  addendum. — (1) 
Contract  form.  In  order  to  be  approved 
by  the  county  committee: 

(1)  1991-crop  peanuts.  With  respect  to 
1991 -crop  {>eanuts,  the  contract  may  be 
on: 

(A)  Form  CCC-1005.  Handler  Contract 
With  Producers  for  Purchase  of 
Additional  Peanuts  for  Crushing  or 
Export  or 

(B)  A  form  of  the  respective  handler's 
design  if  such  form  meets  all  of  the 
substantive  requirements  of  paragraph 
(c)(2)  of  this  section. 

(ii)  1992  through  1995  crops  of 
peanuts.  With  respect  to  the  1992 
through  199S  crop  of  peanuts,  the 
contract  must  be  completed  on  form 
CCC-1005,  Handler  Contract  With 
Producers  for  Purchase  of  Additional 
Peanuts  for  Crushing  or  Export,  or  on  a 
form  approved  by  the  Executive  Vice 
President  which  follows  the 
oiganization  of  the  CCC-1005  and 
contains  as  a  minimum  all  of  the 
requirements  provided  for  in  paragraph 
(c)(2)  of  this  section. 

(2)  Availability  of  CCC-1005.  The 
marketing  association  shall  make 
available  a  form  CCC-1005  to  each 
approved  handler  and  to  any  producer 
upon  request 

(3)  Addenda.  The  handler  may  use  an 
addendum  to  a  contract  form  if  such 
addendum  neither  negates  nor  conflicts 
with  any  provision  in  this  part.  Any 
existing  addendum  to  the  contract  which 
relates  to  the  marketing  of  additional 
peanuts  must  accompany  the  contract  at 
the  time  the  contract  is  filed  with  the 
county  committee. 

***** 


(vi)  The  final  contract  price  to  be  paid 
by  the  handler  and  shown  as  a  set 


percentage  of  the  loan  rate  for  quota 
peanuts  of  the  type  indicated  on  the 
contract;  except  that  such  final  contract 
price  shall  not  be  less  than  the 
additional  loan  rate  for  the  type  of 
peanut  indicated  on  the  contract.  A 
contract  or  an  addendum  to  a  contract 
that  provides  for  a  conditional 
supplemental  payment  to  the  producer 
will  not  be  considered  to  negate  the 
final  contract  price  only  if  the 
supplemental  payment  to  be  made  is 
expressed  in  a  manner  that  a  third  party 
may  determine  the  amoimt  of  the 
supplemental  payment  without  a  need 
for  additional  negotiations; 
***** 

e.  Section  1446.402  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d).  revising  paragraphs  (a)(3) 
and  (b)(4)  and  inserting  new  paragraph 
(c).  to  read  as  follows: 

S  1446.402  Approval  as  handler  of 
contract  additional  peanut*. 

(a)  *  *  • 

(3)  Letter  of  credit  for  prior  crop 
years.  Establish  an  irrevocable  letter  of 
credit,  or  increase  any  existing  letter  of 
credit  applicable  for  a  previous  crop 
year,  in  an  amount  necessary  to  cover 
any  outstanding  marketing  penalties  on 
peanuts  produced  in  such  crop  year 
which  are  still  under  administrative 
appeal  or  are  unpaid.  This  requirement 
is  in  addition  to  any  letter  of  credit 
requirement  for  the  current  year. 

(b) *  *  * 

(4)  Has  complied  with  the 
requirements  of  paragraph  (a)(3)  of  this 
section. 

(c)  Rescission  of  approval.  Unless  the 
Executive  Vice  President,  CCC,  shall 
otherwise  agree  in  writing,  a  handler's 
previous  approval  to  contract  for  the 
purchase  of  additional  peanuts  for 
exporting  or  crushing  and  to  receive  and 
handle  such  peanuts  shall  be  considered 
to  be  rescinded  upon  such  handler’s  use 
of  facilities,  other  than  those  on  which 
the  approval  was  based,  to  receive, 
store,  process,  or  ship  contract 
additional  peanuts.  However,  a 
rescission  will  not  apply  if  substituted 
facilities  are  approved  by  the 
association,  in  accordance  with 
instructions  issued  by  CCC.  when  the 
handler  can  show,  as  determined  by  the 
association  subject  to  review  by  the 
Executive  Vice  President,  that  the 
original  facilities  are  no  longer  available 
for  use  due  to  circumstances  beyond  the 
handler’s  control  such  as.  but  not  limited 
to,  fire,  flood,  wind  damage,  or 
mechanical  failure.  In  the  event  of 
rescission  of  a  handler’s  approval  any 
purchases  of  peanuts  frt)m  producers  by 
such  handier  subsequent  to  the 


I 
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S  1446.602  Disposition  credit  for  peanuts 
under  nonphysical  supervision. 

(a)  *  *  * 

(3)  Exported  kernels  that  meet  PAG 
outgoing  quality  standards  for  domestic 
edible  use;  or 

(4)  Peanuts  that  are  exported  as 
farmers  stock  peanuts,  provided  that 
such  peanuts  meet  PAG  incoming 
quality  standards  for  Segregation  1 
peanuts  and  are  positive  lot  identified: 
or 

***** 

(6)  Peanuts  that  are  exported  as  milled 
or  in-shell  peanuts  if  they  meet  PAG 
outgoing  quality  standards  for  domestic 
edible  peanuts;  or 

***** 

(b)  Requesting  physical  supervision  of 
crushing  for  disposition  credit  Prior  to 
the  disposition  date  for  contract 
additional  peanuts,  as  provided  in  this 
part,  a  handler  operating  under  the 
provisions  of  this  part  with  respect  to 
nonphysical  supervision  may  request 
and  arrange  for  the  marketing 
association  to  supervise  the  crushing  of 
SMK,  SS  and  AO  peanuts  for  disposition 
credit  for  the  applicable  kernel  type  by 
obtaining  physical  supervision  of  the 
peanuts  under  the  following  conditions: 
***** 

(d)  Application  of  crushing  credits  to 
disposition  obligation. — (1)  Milled 
peanuts. — ^Milled  peanuts  that  are 
crushed  under  physical  supervision  for 
disposition  credit  may  receive  credit  as 
follows: 

(1)  If  such  peanuts  meet  PAG  outgoing 
quality  standards  for  domestic  edible 
peanuts,  disposition  credit  may  apply 
pound-for-pound  toward  meeting  the 
respective  SMK,  SS,  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type. 

(ii)  If  such  peanuts  fail  to  meet  PAG 
outgoing  quality  standards  for  domestic 
edible  use  due  to  aflatoxin 
contamination,  disposition  credit  may 
apply  to  the  SMK,  SS  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type;  except 
that,  the  percentage  of  such  peanuts  to 
which  such  credit  will  be  allowed  for 
each  peanut  type  and  kernel  type  shall 
not  exceed  the  percentage  of  the  total 
quantity  of  the  respective  type  of 
peanuts  that  was  purchased  by  the 
handler  for  the  mariceting  year  as 
contract  additional  peanuts. 

(iii)  If  such  peemuts  fail  to  meet  PAG 
outgoing  quality  standards  for  reasons 
other  than  aflatoxin  contamination, 
disposition  credit  must  be  applied 
exclusively  as  AO  kernels. 

(2)  Farmers  stock  peanuts. — ^Farmers 
stock  peanuts  that  are  crushed  under 


physical  supervision  for  disposition 
credit  may  receive  credit  as  follows: 

(i)  If  such  peanuts  meet  PAG  incoming 
quality  standards  for  Segregation  1 
peanuts,  disposition  credit  may  apply 
pound-for-pound  toward  meeting  the 
respective  SMK,  SS,  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type. 

(ii)  If  such  peanuts  fail  to  meet  PAG 
incoming  quality  standards  for 
Segregation  1  peanuts,  disposition  credit 
may  apply  to  Ae  SMK,  SS  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type;  except 
that,  the  percentage  of  such  peanuts  to 
which  such  credit  will  be  allowed  for 
each  peanut  type  and  kernel  type  shall 
not  exceed  the  percentage  of  the  total 
quantity  of  the  respective  type  of 
peanuts  that  was  purchased  by  the 
handler  for  the  marketing  year  as 
contract  additional  peanuts. 

(iii)  If  such  peanuts  do  not  meet  PAG 
incoming  quality  standards  for 
Segregation  1  peanuts  for  any  reason 
other  than  the  presence  of  A.  flavus 
mold,  disposition  credit  must  be  applied 
exclusively  as  AO  kernels. 

(3)  Adjusting  export  credit  for  average 
dollar  value  of  farmers  stock  peanuts.  If 
GGG  determines  that  the  average  dollar 
value  of  edible  farmers  stock  peanuts 
graded  out  of  commingled  storage  and 
crushed  for  export  credit  under  the 
provisions  of  this  section  is  less  than  the 
average  dollar  value  of  all  like  type 
peanuts  purchased  by  the  handler  as 
contract  additional  peanuts,  the  amount 
of  export  credit  for  each  kernel  type 
determined  under  paragraph  (b)(2)  of 
this  section  shall  be  adjusted  by 
multiplying  each  quantity  for  each 
kernel  type  by  a  factor  to  be  determined 
by  dividing: 

(i)  The  average  dollar  value  per  ton  of 
peanuts  graded  out  of  the  handler's 
commingled  storage,  accounted  for  as 
set  forth  in  this  part,  and  crushed  for 
export  credit  under  the  provisions  of  this 
section;  by 

(ii)  The  average  dollar  value  per  ton  of 
all  peanuts  purchased  by  the  handler  as 
contract  ad^tional  peanuts. 

***** 

S  1446.703  [AiTMiKtod] 

0.  Section  1446.703  is  amended  in 
paragraph  (a)(8)  by  placing  the  word 
“or"  after  the  semicolon,  in  paragraph 
(a)(9)  by  changing  the  semicolon  to  a 
period  and  by  removing  the  word  “or", 
by  removing  paragraph  (a)(10),  in 
paragraph  (b)(9)  by  inserting  ^e  word 
“or”  after  the  semicolon,  by  removing 
paragraph  (b)(10),  and  by  redesignating 
paragraph  (b)(ll)  as  (b)(10). 


p.  Section  1446.704  is  amended  by 
revising  paragraph  (b)(3)(ii)  to  read  as 
follows: 

S  1446.704  Appeals  and  requests  for 
reconsideration  and  reduction. 


(b)  *  *  * 

(3)  *  *  * 

(ii)  If  one  of  the  criteria  in  paragraphs 
(b)(2)  (i)  and  (ii)  of  this  section  has  not 
been  satisfied  and  the  remaining  criteria 
has  been  satisfied,  the  penalty  shall  not 
be  reduced  to  less  than  an  amount 
which  is  equal  to  40  percent  of  the 
national  average  quota  support  rate  for 
the  applicable  crop  year  times  the 
quantity  of  peanuts  involved  in  the 
violation. 

***** 

q.  Section  1446.807  is  revised  to  read 
as  follows: 

§  1446.607  Paperwork  Reduction  Act 
assigned  numbers. 

The  information  collection 
requirements  contained  in  these 
relations  (7  GFR  part  1446)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
44  U.S.G.  Ghapter  35  and  have  been 
assigned  OMB  control  numbers  0560- 
0006,  0560-0014  and  0560-0133. 

Signed  at  Washington,  DC  on  August  7, 
1991. 

Keith  D.  Bjerke, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service  and  Executive  Vice 
President  Commodity  Credit  Corporation. 

[FR  Doc.  91-19092  Filed  8-7-01;  4:53  pm] 
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DEPARTMENT  OF  JUSTICE 


Immigration  and  Naturaiization 
Servic* 

8  CFR  Parts  210a,  214, 241  and  242 

[INS  No.  1436-91;  AG  Order  No.  1519-91] 

Revision  of  Grounds  for  Deportation; 
Conforming  Regulations 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  amends  8  GFR  parts 
210a,  214,  241  and  242  by  providing 
technical  amendments  to  conform  with 
section  241  of  the  Immigration  and 
Nationality  Act,  as  amended  by  section 
602  of  the  Immigration  Act  of  1990 
(IMMAGT).  This  interim  rule  is 
necessary  to  ensure  implementation  of 
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and  regulatory  compliance  with 
IMMACT. 

DATES:  This  interim  rule  ia  effective 
March  1. 1991.  Written  comments  must 
be  submitted  on  or  before  September  27, 
1991. 

ADDRESSES;  Written  comments  should 
be  submitted  in  triplicate  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Bran^, 
Immigration  and  Naturalization  Service, 
425 1  Street  NW.,  room  5304, 

Washington,  DC  20536.  To  ensure  proper 
and  timely  handling  please  include  INS 
number  1438-91  on  your 
correspondence. 

FOR  FURTHER  II^RMATION  CONTACT: 

Gale  David,  Detention  and  Deportation 
Officer,  Immigration  and  Naturalization 
Service,  425 1  Street  NW.,  room  1102, 
Washington.  DC  20536,  telephone  (202) 
514-1954. 

SUPFLEMENTARV  INFORMATION: 

General  Comments 

The  majority  of  the  amendments  made 
to  section  241  of  the  Immigration  and 
Nationality  Act,  ch.  477, 66  Stat  163 
(1952),  as  amended  (Act),  by  section  602 
of  the  Immigration  Act  of  1990,  Public 
Law  101-649,  are  technical  in  nature, 
relating  in  large  part  to  citation  changes. 
These  do  not  substantively  affect  the 
rights  of  those  bound  by  this  section. 
Consequently,  the  regulatory  changes  to 
8  CFR  necessitated  by  enactment  of 
section  602  are  also  primarily  technical 
in  nature.  Those  regulatory  changes 
which  do  alter  the  substantive  rights  of 
those  who  are  bound  by  this  title  have 
been  so  identified  in  the  sections  below. 

In  addition,  to  those  changes 
necessitated  by  IMMACT,  grammatical 
and  technical  errors  in  8  CTO  have  also 
been  corrected. 

Changes  to  8  CFR 

Section  210a.8(b)(3)  is  amended  to 
revise  the  reference  to  section  241(a)(20) 
of  the  Act  to  read  ‘’241(a)(1)(F)”; 

Section  214.1(e)  is  amend^  to  revise 
the  reference  to  section  241(a)(9)  of  the 
Act  to  read  ‘*241(a)(l)(C)(i)”; 

Section  214.1(f)  is  amended  to  revise 
the  reference  to  section  241(a)(9)  of  the 
Act  to  read  ‘‘241(a)(l)(CKi)"; 

Section  214.1(g)  is  amended  to  revise 
the  reference  to  section  241(a)(9)  of  the 
Act  to  read  “241(a)(l)(C)(i)”; 

Section  241.2(a)(10)  is  amended  to 
revise  the  reference  to  section  241(a)(9) 
of  the  Act  to  read  '*241(a)(l)(C)(i)”  in 
each  of  the  two  sentences  within  that 
paragraph 

Section  214.2(e)(1)  is  amended  to 
revise  the  reference  to  secticm  241(a)(9) 
of  the  Act  to  read  “241(a)(l)(C)(i)”.  ‘This 
paragraph  is  also  amended  to  correct 


typographical  errors  by  correcting  the 
spell^  of  ”nomimmigrant”;  by  adding 
an  apostrophe  in  “alien's  place  of 
residence”,  and  by  changing  the  phrase 
“Service  offices”  to  “Service  officers”. 

Section  214.2(f)(12)(i)(E)  is  amended  to 
revise  the  reference  to  section  241(a)  (2) 
or  (9)  of  the  Act  to  read  “241(a)(1)  (B), 
(C).  or(D)”. 

Section  214.2(gKlO)  is  amended  to 
revise  all  references  to  241(a)(9)(A)  of 
the  Act  to  read  “241(a)(l)(C)(i)”. 

Section  214.2(m)(16)(i)(E)  is  amended 
to  revise  the  reference  to  section  241(a) 
(2)  or  (9)  of  the  Act  to  read  “241(a)(1) 

(B).  (C).or(D)". 

Section  241.1  is  amended  to  revise  the 
reference  to  section  241(a)(ll)  of  the  Act 
to  read  “241(a)(2)(B)”. 

Section  242.7a  is  amended  to  revise 
the  reference  to  section  241(f)  of  the  Act 
to  read  “241(a)(1)(H)”.  The  phrase  “a 
special  inquiry  officer”  in  the  last 
sentence  of  tltis  section  is  also  changed 
to  “the  Immigration  Judge”. 

Section  242A(a)  is  amended  by 
revising  an  erroneous  reference  to 
section  241(a)(ll)  of  the  Act  because  no 
application  was  provided  for  under  that 
section.  The  reference  to  section  241(f) 
of  the  Act  is  revised  to  read 
“241(a)(1)(H)”.  Hnally,  a  reference  to 
section  241(a)(l)(E)(ii)  of  the  Act  is 
added  to  authorize  the  Immigration 
Judge  to  determine  applications  for 
waivers  of  deportability  for  smuggling 
violations,  as  set  forth  in  section 
241(a)(1)(E)  of  the  Act  as  amended  by 
section  602  of  IMMACT.  While  the 
statutory  amendment  might 
substantively  affect  the  rights  of  those 
regulated,  this  regulatory  language 
merely  tracks  the  statute,  and,  therefore, 
is  deemed  technical  for  regulatory 
purposes. 

Section  242.17(d)  is  amended  in  both 
the  heading  and  the  text  to  revise  the 
reference  to  section  241(f)  of  the  Act  to 
read  “241(a)(1)(H)  and  241(a)(l)(E)(ii)”. 
The  word  “section”  was  also  made 
plural  to  comport  with  the  amendment 
The  reference  to  section  241(a)(l)(E)(ii) 
has  been  added  to  the  interim  nile  to 
effectuate  the  alien  respondent's  ability 
to  apply  for  relief  from  deportation  for 
smuggling  violations,  as  set  forth  in 
section  241(a)(1)(E)  of  the  Act  as 
amended  by  Ih^^CT.  While  the 
statutory  amendment  might 
substantively  affect  the  rights  of  those 
regulated,  this  regulatory  language 
merely  tracks  the  statute,  an^  therefore, 
is  deemed  technical  for  regulatory 
purposes. 

Action  242.23(c)  is  amended  to  revise 
the  reference  to  paragraphs  (4).  (5).  (6), 
(7).  (11).  (12),  (14).  (15).  (16).  (17)  or  (18) 
of  section  241(a)  of  the  Act  to  read 
“paragraphs  (2),  (3),  or  (4)  of  section 


241(a)”.  The  changed  dtaticms  coincide 
with  the  changes  set  forth  in  sections 
242  (e)  and  (f)  of  the  Act,  as  amended  by 
section  602  of  IMMACT.  In  addition,  the 
term  “special  inquiry  officer”  in 
paragraph  (d)  is  changed  to  “the 
Inunigration  Judge”. 

Table  of  citation  changes  to  section 
241  of  the  Act,  as  mandated  by  section 
602  of  the  Immigration  Act  of  1990: 


Former  citation 

New  citation  (effective  3/1/91) 

241(a)(1) . . 

241(iO(1)(A). 

541(aj(Pj 

241(a)(1)(B). 

241(aj(3j- . 

Removed. 

241{t0{4j . . 

241(a){2KA)  (!).(»).  (Si). 

241(a)(5) . . 

241(a)(3)  (A),  (8)  [Note:  Some 

parts  of  241(1^5)  ramovedl. 

241(a)(6)-  _  — 

Removed. 

241(a)(7) - 

241(aH4)(A). 

241(a)(8) - 

241(8X5). 

241|a)(9KA)..»  _ 

241(aM1MCXi)- 

241(a)(9j(Bj - 

241(a)(1)(D)(^. 

241(aK10) - 

Removed. 

241(a)(11) - - 

241(a)(2)(B). 

241(aM12) . . 

Removed. 

241(aM13)  - 

241|aX1)(E)(i). 

941(ii)(14)  . 

241(iO(2XQ. 

241(aj(iq 

Removed. 

241(aKi6)~  . . 

Removed. 

241(a)(17) - 

241(a)(2)(D)  (I),  (B).  m 

241(aK18)~. 

241(aX2XDXiv). 

241(a)(19j. 

241^4)^. 

241(aj(20) - - 

241(aj(ij(F). 

241(aK21) . — 

Removed. 

241(b)(1) 

241(a)(2)(AXiv). 

241(b)(2j  .  ... 

Rernmred. 

241(c)(lj 

241(8X1X6X0- 

. 

241(aX1XG)(i). 

241((8 - - 

241(c). 

241(0) - 

241(b). 

241(f)(1)...._ . 

241(a)(1)(H). 

241(f)(2) - - 

Removed. 

241(8) . 

241(aX1){D)(8). 

None - - - 

241(aX1XC)(iO. 

None - - 

241(aX1XEXiO. 

None - 

241(aX4){B). 

None . -  — 

241(aX4HC)(i). 

The  Attorney  General’s 
implementation  of  this  rule  as  an  interim 
rule,  with  provision  for  post¬ 
promulgation  public  comment,  is  based 
upon  the  “good  cause”  exception  found 
in  5  U.S.C.  553(d).  The  reasons  and 
necessity  for  immediate  implementation 
of  this  interim  rule  are  as  follows:  The 
statutory  requirements  upon  which  this 
rule  is  based  became  effective  on  March 
1. 1991,  and  this  rule  implements 
predominantly  technical  changes  to 
align  8  CFR  with  these  statutory 
requirements. 

In  accordance  with  5  II.S.C  605(b),  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
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of  a  Federal  Assessment  in  accordance 
with  RO.  12612. 

list  of  Subjects 

8  CFR  Part  210a 

Administrative  practice  and 
procedure.  Aliens,  Migrant  labor. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment  Foreign 
officials.  Health  professions.  Reporting 
and  recordkeeping  requirements. 
Students. 

8  CFR  Part  241 

Administrative  practice  and 
procedure.  Aliens,  Coiuis,  Crime, 
Deportation. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens,  Apprehension,  Crime, 
Custody,  Detention. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  210a— REPLENISHMENT 
AGRICULTURAL  WORKERS 

1.  The  authority  citation  for  part  210a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CFR  part  2. 

§210aJ  [Anwnded] 

2.  Section  210a.8  paragraph  (b)(3)  is 
amended  by  revising  the  reference  to 
“section  241(a)(20)”  to  read  “section 
241(a)(1)(F)". 

PART  214— NONIMMIGRANT  CLASSES 

3.  The  authority  citation  for  part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1184;  8  CFR  part  2. 

S  214.1  [AmwKtod] 

4.  Section  214.1  paragraph  (e)  is 
amended  by  revising  the  reference  to 
“section  241(a)(9)”  to  read 
“241(a)(l)(C)(i)”. 

5.  Section  214.1  paragraph  (f)  is 
amended  by  revising  the  reference  to 
“section  241(a)(9)”  to  read  “section 
241(a)(l)(C)(i)”. 

6.  Section  214.1  paragraph  (g)  is 
amended  by  revising  the  reference  to 
“section  241(aK9)”  to  read  “section 
241(a)(l)(C)(i)“. 

8214.2  [Amended] 

7.  Section  214.2  paragraph  (a)(10)  is 
amended  by  revising  the  reference  to 
“section  241(a)(9)(A)”  to  read  “section 
241(a)(l)(C)(i)”  wherever  it  appears  in 
the  paragraph. 


8.  Section  214.2  paragraph  (e)(1)  is 
amended  by: 

a.  Revising,  in  the  second  sentence, 
the  word  “nonimmigrant"  to  read 
“nonimmigrant”; 

b.  Revising,  in  the  second  sentence, 
the  word  “aliens”  to  read  “alien’s”; 

c.  Revising,  in  the  Fifth  sentence,  the 
term  “Service  offices”  to  read  “Service 
officers”;  and 

d.  Revising,  in  the  last  sentence,  the 
reference  to  “section  241(a)(9)”  to  read 
“241(a)(l)(C)(i)”. 

9.  Section  214.2  paragraph  (f)(12)(i)(E) 
V  is  amended  by  revising  the  reference  to 

“section  241(a)  (2)  or  (9)”  to  read 
“section  241(a)(1)  (B),  (C),  or  (D)”. 

10.  Section  214.2  paragraph  (g)(10)  is 
amended  by  revising  the  reference  to 
“section  241(a)(9)(A)”  to  read  “section 
241(a)(l)(C)(i)”  wherever  it  appears  in 

-  the  paragraph. 

11.  Section  214.2  paragraph 
(m)(16)(i)(E)  is  amended  by  revising  the 
reference  to  “section  241(a)  (2)  or  (9)”  to 
read  “section  241(a)(1)  (B),  (C),  or  (D)”. 

PART  241— CONTROLLED 
SUBSTANCE  VIOLATIONS 

12.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Audiority:  8  U.S.C.  1103, 1251, 1252, 
1357;  8  CFR  part  2. 

8241.1  [Anwnctod] 

13.  Section  241.1  is  amended  by 
revising  the  reference  to  “section 
241(a)(ll)”  to  read  “section 
241(a)(2)(B)(i)”. 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
AUENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

14.  The  authority  citation  for  part  242 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1252;  8  CFR 
part  2. 

8  241.7a  [Amandad] 

15.  Section  242.7a  is  amended  by: 

a.  Revising,  at  the  end  of  the  first 
sentence,  the  reference  to  “section 
241(f)”  to  read  “section  241(a)(1)(H)”: 
and 

b.  Revising,  in  the  last  sentence,  the 
phrase  “a  special  inquiry  officer”  to  the 
phrase  “the  Immigration  Judge”. 

8242A  [Amandad] 

16.  Section  242.8  paragraph  (a)  is 
amended  by  revising  the  reference  to 
“sections  208,  212(k).  241(a)(ll).  241(f). 
244,  245  and  249  of  ffie  Act;”  to  read 
“sections  208, 212(k),  241(a)(l)(E)(ii). 
241(a)(l)(H],  244, 245  and  249  of  the 
Ach”. 


8242.17  [Amandad] 

17.  Section  242.17  paragraph  (d) 
heading  and  text  are  amended  by 
revising  the  reference  to  “section  241(f)” 
to  read  “sections  241(a)(1)(H)  and 
241(a)(l)(E)(ii)". 

8242.23  [Amandad] 

18.  Section  242.23  paragraph  (c)  is 
amended  by  revising  the  reference  to 
“paragraph  (4).  (5).  (6).  (7).  (11).  (12).  (14). 
(15).  (16).  (17).  or  (18)  of  section  241(a)” 
to  read  “paragraph  (2),  (3)  or  (4)  of 
section  241(a)”. 

19.  Section  242.23  paragraph  (d)  is 
amended  by  revising  the  term  “the 
special  inquiry  officer  shall”  to  “the 
Immigration  Judge  shall”. 

Dated:  August  2, 1991. 

Didc  Thombutgh, 

Attorney  General 

[FR  Doc  91-19189  FUed  8-12-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Part  327 
[Docket  Na  8S-010F] 

RIN  0583-AA85 

Importation  of  Livestock  CarcAsses 
With  Tissues  Removed 

AQENCV:  Food  Safety  and  Inspection 
Service,  USDA  * 

ACTION:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspecfion  regulations 
by  removing  the  requirements  contained 
in  8  327.3(d)  which  prohibit  the 
importation  into  the  United  States  of 
carcasses  or  parts  of  carcasses  of 
certain  livestock  from  which  the  pleura, 
peritoneum,  or  body  or  portal  l3rmph 
nodes  are  removed.  This  action  is  in 
response  to  a  petition  submitted  by 
Cloverdale  Fo^  Company,  Minot, 
North  Dakota. 

EFFECTIVE  DATE:  September  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  James,  DVM,  Director, 
Slaughter  Inspection  Standards  and 
Procedures  Division,  Science  and 
Technology.  Food  Safety  and  Inspection 
Service,  U.&  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-3219. 
8UFPLEMENTARV  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  major  rule 
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under  Executive  Order  12291.  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  innovation,  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  final 
rule  will  allow  certain  livestock 
carcasses  and  parts  from  countries 
eligible  to  ship  product  to  the  United 
States  to  be  imported  and  transported  in 
commerce  under  the  same  provisions  as 
those  carcasses  and  parts  that  are 
inspected  and  passed  in  tlie  United 
States.  Additionally,  the  Agency 
believes  that  the  final  rule  w'ill  ease  the 
inspection  burden  on  the  Agency  and 
the  importing  industry,  ease  congestion 
of  loading  docks,  and  reduce  inspection 
time  at  the  port  of  entry.  Inspectors  will 
not  be  required  to  spet^cally  determine 
whether  certain  tissues  have  been 
removed  from  carcasses  ot  parts,  but 
will  assure  that  products  are  from 
countries  eligible  to  import  meat 
products  into  the  United  States  and  are 
wholesome,  not  adulterated,  and 
properly  marked  and  labeled. 

Effect  on  Small  Entities 

The  Administrator  of  the  Food  Safety 
and  Inspection  Service  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  This  rule  will  not  impose 
any  new  requirements  on  the  meat 
industry;  rather,  it  will  permit  this 
industry  to  use  more  imported  livestock 
carcasses  or  parts.  The  carcasses  and 
parts  will  be  further  processed  in  the 
United  States;  thus,  Aere  will  be  less 
importation  of  processed  products. 

Background 

On  January  17. 1989,  FSIS  published  a 
proposed  rule  in  the  Federal  Registor  (54 
FR 1724)  to  amend  the  Federal  meat 
inspection  regulations  by  deleting  the 
requirements  contained  in  §  327.3(d)  (9 
CFR  327.3(d)).  The  proposal  was  a  re^t 
of  a  petition  from  Cloverdale  Foods 
Company,  Minot,  North  Dakota,  to 
amend  the  Federal  meat  inspection 
regulations  by  removing  the 
requirements  which  prohibit  the 
importation  into  the  United  States  of 
carcasses  or  parts  of  carce^sses  of 
certain  livestock  from  wdiidi  naturally 
associated  tissues  are  removed.  The 
tissues  specifically  addressed  by  the 


petitioner  are  the  pleura,  peritoneum,  or 
body  or  portal  lymph  nodes. 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C  601  et  seq.)  requires, 
among  other  provisions,  that  the 
Secretary  of  Agriculture,  through 
appointed  inspectors,  carry  out  a  post¬ 
mortem  inspection  of  carcasses  and 
parts  of  cattle,  sheep,  swine,  goats, 
horses,  mules  or  other  equines,  when 
they  are  slaughtered  in  an  establishment 
that  is  subject  to  inspection  under  the 
FMIA. 

Post-mortem  inspection  involves  a 
series  of  routine  and  special 
examinations  by  one  or  more  veterinary 
medical  officers,  or  trained  food 
inspectors  under  veterinary  supervision, 
of  die  head,  viscera,  and  other  parts  of 
the  carcass  of  each  animal  slaughtered 
to  detect  diseases  or  abnormalities  that 
could  cause  the  carcass  or  any  part  to 
be  adulterated.  Routine  post-mortem 
inspection  is  divided  into  three  phases: 
Head  inspection,  viscera  inspection  and 
carcass  inspection.  During  each  phase, 
FSIS  inspectors  perform  specific  tasks 
which  involve  a  sequence  of  observing, 
palpating,  and  incising  certain  tissues 
and  lymph  nodes.  During  inspection  of 
the  viscera,  the  inspectors  examine  all 
organs  and  corresponding  lymph  nodes, 
including  the  portal  lymph  nodes;  and 
during  inspection  of  the  carcass,  they 
examine  all  carcass  surfaces  including 
the  pleura,  peritoneum,  and  body  lymph 
nodes.  When  carcasses  are  affected  by 
diseases  or  abnormalities,  such 
carcasses  are  retained  for  a  special 
examination  by  FSIS  veterinary  medical 
officers  who,  depending  upon  the 
diseases  or  abnormalities,  perform 
thorough  and  expanded  examinations 
by  observing,  palpating  and  incising 
tissues  and  lymph  nodes.  These  tasks 
have  been  tested  and  have  proved  to  be 
effective  and  efficient  methods  of 
inspection.  It  is  during  all  these  tasks 
that,  if  any  abnormalities,  such  as 
localized  adhesions,  small  encapsulated 
abscesses,  localized  bruises,  and  so 
forth,  are  found  on  the  pleura, 
peritoneum  or  lymph  nodes,  these 
abnormalities  are  removed  with  the 
surrounding  tissues,  destroyed  or 
denatured,  and  not  saved  for  human 
food.  The  removal  or  absence  of  the 
pleura,  peritoneiun,  or  some  lymph 
nodes  does  not  mean  that  the  remaining 
parts  of  the  carcass  are  adulterated  and 
not  fit  for  human  consumption.  As 
stated  above,  the  conditions  causing 
removal  of  the  tissues  are  localized 
conditions  which  would  not  affect  the 
wholesomeness  of  the  remainder  of  the 
carcass. 

Under  section  20  of  the  FMIA  (21 
U.S.C  620),  FSIS  is  responsible  for 


assuring  that  imported  carcasses  and 
parts  of  cattle,  sheep,  swine,  goats, 
horses,  mules  or  other  equines  and  their 
products  meet  the  same  standards  as 
those  applied  in  the  United  States.  FSIS 
carries  out  this  responsibility  by 
reviewing  the  inspection  system  of  each 
country  ^at  wishes  to  import  such 
carcasses,  parts  or  other  products  into 
the  United  States,  by  determining 
whether  the  foreign  country's  laws  and 
inspection  program  are  “at  least  equal 
to”  those  of  the  U.S.  system,  and  by 
reinspecting  imported  products  at  the 
port  of  entry. 

For  a  country's  inspection  system  to 
be  considered  “at  least  equal  to”  that  of 
the  United  States,  that  country  must 
provide  documentary  proof  that  it  has 
an  “at  least  equal”  operating  inspection 
system.  If  the  review  of  the  documents 
demonstrates  that  the  country  has  such 
a  system,  FSIS  personnel  conduct  on¬ 
site  reviews  of  the  coimtry's  system.  If 
all  requirements  of  the  FMIA  are  met, 
the  country  is  considered  to  be 
“eligible”  to  import  products  into  the 
United  States.  In  addition  to  the 
documents'  review  and  on-site  reviews 
of  each  foreign  country  system,  FSIS 
carefully  reinspects  the  product  at  the 
port  of  entry  in  the  United  States  and 
assures  that  the  foreign  country  system 
continues  to  produce  product  that 
conforms  to  Ae  standards  for  product 
produced  in  the  United  States. 

The  present  requirements  of  9  CFR 
327.3(d)  have  been  part  of  the  Federal 
meat  inspection  relations  for  many 
years  and  were  promulgated  in  response 
to  foreign  countries'  exporting  practices 
in  existence  at  that  time. 

Reqxmse  to  Comments 

The  Agency  received  four  comments 
which  addressed  several  issues 
regarding  the  proposed  rule.  The 
following  is  a  discussion  of  the 
comments  and  the  Agency's  responses. 

Comment  The  American  Veterinary 
Medical  Association  (AVMA)  stated 
that  it  supports  the  proposal.  It  stated 
that  it  believes  there  is  no  need  for 
natimally  associated  tissues  such  as 
lymph  nodes  to  be  present  when  product 
arrives  in  the  United  States,  provided 
that  product  has  been  inspected  under 
an  insiiection  program  that  is  at  least 
equal  to  that  of  the  United  States. 

Response:  FSIS  agrees  with  this 
comment.  Under  section  20  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
620),  FSIS  is  responsible  for  assuring 
that  imported  carcasses  and  parts  of 
carcasses  meet  standards  “at  least 
equal  to”  those  applied  to  carcasses  and 
parts  of  carcasses  produced  in  the 
United  States.  FSIS  carries  out  this 
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responsibility  by  reviewing  the 
inspection  system  of  each  coontry  that 
wishes  to  import  carcasaes  or  fuirts  of 
carcasses  ioto  the  United  States.  A 
foreign  oountiy’s  laws  and  inspection 
programs  must  be  determined  to  be  “at 
least  equal  to”  those  of  the  United 
States  before  products  may  be  imported 
into  the  United  States.  In  addition,  such 
imported  products  are  reinspected  at  the 
port  of  entry. 

Commenl:  Two  comments  from 
individuals  indicated  that  they  believed 
the  regulations  should  not  be  cbairged. 
They  stated  that  inspection  of  certain 
tissues  help  inspectors  to  detect  disease 
or  residties,  and,  therefore,  it  should  be 
required  dial  these  tissues  remain  in  the 
carcass. 

Response:  F5IS  disagrees  vnth  diese 
comments.  The  rale  will  not  adversely 
affect  the  inspection  of  carcasses  and 
parts  by  the  United  States  or  other 
countries.  If  during  post-mortem 
inspection,  any  minor  abnormality  (an 
abnormality  that  would  not  cause  t^l 
carcass  oondntmation)  is  found,  tire 
abnormality  and  surrounding  tissue  is 
removed.  For  example,  if  scar  tissue  or  a 
small  abscess  is  found  on  die  lining 
(pleura^  of  the  thoracic  cavity  or  lungs, 
the  lestcMi  and  some  or  all  of  die  plewa 
will  be  removed.  The  removal  or 
absence  of  the  pleura,  peritoneum,  or 
some  lymph  nodes  does  not  mean  that 
the  remaining  parts  of  the  carcass  are 
adulterated  and  not  fit  for  human 
consumption.  Because  this  inspection 
prooedure  applies  to  both  domestic  and 
foreign  ftstabiisbments,  application 
the  “at  least  equal  to”  provision  would 
support  removal  of  suc^  diseased  or 
abnocaoal  tissues  before  export.  The 
absence  of  those  tissues  does  not  render 
reio^iection  of  imported  product  less 
effective.  Soch  tissues  are  not  needed 
for  the  inspector  to  perform  proper 
reinspectioo  and  to  detemine  whether  or 
not  the  carcass  is  wholesome, 
unadulterated,  and  fit  for  human 
consumption. 

Deleting  the  requirements  contained 
in  section  327.3(d)  of  the  regulations 
allows  carcasses  and  parts  which  have 
been  inspected  imder  a  system  that  is 
“at  least  equal  to"  the  US.  system  to  be 
imported  into  tbe  United  States  when 
abnormal  tissues  have  been  removed. 

Comment:  A  trade  association,  the 
National  Lamb  Feeders  Association, 
stated  that  the  regulations  should  not  be 
changed.  They  are  concerned  about  die 
monitoring  of  livestock  additives  and 
drugs.  They  are  also  concerned  that  the 
proposed  rale  would  lower  the  safety 
requirements  and  allow  more  product  to 
enter  the  country. 

Respoaae:  FSK  disagrees  with  Uiis 
comment.  Existing  requirements  relating 


to  pesticides  and  other  livestodi 
additives  and  drugs  are  not  changed  by 
this  regulation. 

The  Agency  believes  that  the  change 
to  the  regulations  will  not  appreciably 
alter  the  number  of  carcasses  or  parts  of 
carcasses  eligible  for  importation  into 
the  United  States.  As  stated  above,  the 
safety  requirements  that  the  United 
States  presently  imposes  on  carcasses 
and  parts  of  carcasses  imported  into  the 
United  States  will  not  be  changed  by 
deteting  the  lequirCTients  contained  in 
§  327.3(d)  {9  CFR  327.3(d3). 

Final  Ride  ' 

For  tbe  reaaons  set  out  in  the 
preamble.  $  327.3  of  the  Federal  meat 
inspection  regulations  is  amended  as  set 
forth  below: 

List  of  Subjects  in  9  CFR  Part  327 
Meat  inspection;  Imported  products. 

PART  327-<[AUENDED] 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  21 ILS-C.  eol-695;  7  CFR  2.17. 
2.55. 

§327.3  f  Amended] 

2.  Section  327.8  (9  CFR  327.3)  is 
amended  by  remoiring  and  reserving 
paragraph  (d). 

Done  at  Washington.  DC.  on  June  21, 1901. 

Lester  M.  Crawiont, 

Admintstratoc  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  gi-1920e  Filed  8-12-91;  e>45  am] 

BILUNQ  CODE  «S1»4HMI 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  116 

RIN3150-ADM 

Imports  From  South  Africa 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rale. 

summary:  Hie  Nuclear  Regulatory 
CommissioB  (NRC)  is  amending  its 
regulations  pertaining  to  the  import  of 
source  material  or  special  nuclear 
material  from  South  Afiica  to  permit 
uranium  manufactured  or  produced  in 
South  Africa  to  be  imported  into  the 
United  States  under  general  license. 
This  action  is  being  token  to  confionn 
the  Commission’s  regulations  to 
Exe«itive  Order  12769,  isaued  by  the 
President  on  July  10, 1991,  which  among 
other  tiuaga,  terminates  the  prohibition 
on  nuclear  trade  ivdth  South  Africa  in 
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section  309  and  311  of  the 
Comprehensive  Anti-Apartheid  Act  of 
198a 

EFFECTIVE  DATE:  August  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  D.  Haabex,  Assistant  Director  for 
Exports.  Security  and  Safety 
Cooperation.  Office  of  International 
Programs,  U.Rl  Nuclear  Regulatory 
Commisaon.  Washiagton.  DC  20555: 
telephone  (301)  492-6344. 
3UPFLEMEMTAIRT  RWONMATION: 

Back^ound 

The  Comprehensive  Anti-Apartheid 
Act  of  1906  (tile  Act).  Public  law  99-440, 
was  enacted  on  October  2. 1988  to 
establish  a  framewoik  to  guide  tiie 
efforts  Of  tiie  United  States  to  help  end 
the  apartiieid  system  in  South  A^ca 
and  to  assist  in  the  establishment  of  a 
nonracial,  democratic  form  of 
government  in  tiiat  country.  The  Act 
imposed  a  wide  range  of  measures 
against  South  Africa  to  undermine 
apartheid.  Including  a  ban  on  the 
importation  of  uranium  ore  and  oxide 
“produced  or  manufactured"  in  South 
Africa.  Section  309(a)  of  the  Act  (22 
U.S.C.  5059}  prohibited  the  importation 
into  the  Uni^  States  of  uranium  ore 
and  uranium  oxide  that  is  produced  or 
manufactured  in  South  Afirica. 

The  NRC,  which  has  ind^ndent 
regulatory  autiuuity  under  the  Atomic 
Energy  Act  over  the  inqxjrt  of  uranium, 
amended  Us  regulations  in  1966  to 
conform  with  the  requirements  of  the 
Act  and  to  enstire  tiiat  its  regulations 
were  consistent  with  the  provisions  of 
the  re^dations  of  tbe  Treasury 
Departineni  (51  FR  47207^  Dec.  St  1986). 
which  was  delegated  aatoority  in  tbe 
Executive  Branch  to  inqdement  the  Act's 
provistoos  on  tire  importation  of 
uranium  (section  300(a)).  The 
amendment  deleted  toe  Commisston's 
general  license  in  10  CFR  110.27  with 
respect  to  the  import  of  any  nraniam  of 
South  African  origin.  Before  the 
amendment.  NRC’s  import  regulations  in 
§  110.27  bad  peoaitted  a  person  to 
import  byprodact  materiai  or 
unirradiated  source  or  ^leciai  nuclear 
materUd.  induding  urminm  ore  and 
urantum  oxide,  frw  any  conntry  under 
general  iicenae  if  tiie  conaignee  in  the 
United  States  was  anthcrized  to  pxnsess 
the  materiaL 

Section  311  of  the  Act  (22  UJSXl  5061) 
provrides  that  the  conditions  specified  in 
title  3  (in,  the  ban  on  importB  of 
uranium  from  Soato  Africa)  shall 
terminate  when  toe  President 
determines,  and  so  reports  to  the 
Sp»ker  of  toe  Home  of  Representatives 
and  the  Chairman  of  the  Crausittee  on 
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Foreign  Relations  of  the  Senate  that  the 
Government  of  South  Africa  has  taken 
all  of  the  actions  speciHed  in  section 
311(a]  of  the  Act,  namely: 

(1)  Released  all  persons  persecuted 
for  their  political  beliefs  or  detained 
unduly  without  trial  and  Nelson 
Mandela  from  prison; 

(2)  Repealed  the  state  of  emergency  in 
effect  on  the  date  of  enactment  of  the 
Act  and  released  all  detainees  held 
under  such  state  of  emergency; 

(3)  Unbanned  democratic  political 
parties  and  permitted  the  free  exercise 
by  South  Africans  of  all  races  of  the 
right  to  form  political  parties,  express 
political  opinions  and  otherwise 
participate  in  the  political  process; 

(4)  Repealed  the  Group  Areas  Act  and 
the  Population  Registration  Act  and 
instituted  no  other  measures  with  the 
same  purposes;  and 

(5)  Agreed  to  enter  into  good  faith 
negotiations  with  truly  representative 
members  of  the  black  majority  without 
preconditions. 

The  President,  by  Executive  Order 
12769  dated  July  10, 1991,  has  concluded 
that  the  Government  of  South  Africa  has 
taken  all  of  the  steps  described,  thus 
satisfying  the  specified  conditions  in 
section  311  of  the  Act.  Therefore,  title  3 
of  the  Act  has  been  terminated, 
including  the  ban  on  the  import  of 
uranium  fix)m  South  Africa.  The 
President  has  directed  all  agencies 
afrected  by  this  determination  to  take  all 
necessary  steps  to  comply  with  the 
Executive  Order,  effective  immediately. 

Commission  Action  on  the  Executive 
Order 

To  conform  with  the  President's 
determination,  the  Commission  has 
reinstated  the  pre-1986  formulation  of  its 
regulations  in  §  110.27  to  permit  a 
person  to  import  byproduct  material,  or 
unirradiated  source  or  special  nuclear 
material  including  uranium  ore  and 
uranium  oxide,  from  any  country  under 
general  license  if  the  consignee  in  the 
United  States  is  authorized  to  possess 
the  material.  Accordingly,  uranium 
manufactured  or  produced  in  South 
Africa  may  now  be  imported  into  the 
United  States  under  general  license. 

Because  this  rulemaking  involves  a 
foreign  affairs  function  of  the  United 
States  and  since  the  President  has 
directed  affected  agencies  to  take  all 
necessary  steps  to  comply  with  the 
Executive  Order  12769,  effective 
immediately,  notice  of  proposed 
rulemaking  and  public  procedure 
thereon  are  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(a)(1)),  and  the  final  rule  may  be 
made  effective  upon  publication  in  the 
Federal  Register. 


Enviromnental  Impact:  Categorical 
Exclusion 

The  NRG  has  determined  that  the  final 
rule  in  part  110  is  the  type  of  action 
described  in  10  CFR  51.10  and  51.22(c)(1) 
of  this  chapter.  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  approval  number 
3150-0036. 

Regulatory  Analysis 

NRG  already  controls  the  import  of 
uranium  of  South-Aftican  origin. 
Currently,  the  NRC’s  import  regulations 
in  part  110  require  a  specific  license  to 
import  this  material  into  the  United 
States.  NRC’s  sole  objective  in 
developing  the  revision  is  to  conform 
with  the  President’s  Executive  order  of 
July  10, 1991,  by  amending  NRC’s  import 
regulations  in  S  110.27  to  permit  uranium 
manufactured  or  produced  in  South 
Africa  to  be  imported  into  the  United 
States  under  general  license.  There  are 
no  alternatives  for  achieving  the  stated 
objective.  The  consequences  of  the 
specific  NRC  rulemaking  action  will 
have  a  minor  but  positive  impact  on  the 
public.  It  will  mean  that  those  persons 
previously  submitting  specific  license 
applications  to  import  South  African 
origin  uranium  for  NRC  consideration 
would  now  be  allowed  to  use  the 
general  license  provision  in  §  110.27  as 
their  licensing  authority.  In  this  respect, 
NRC  believes  that  no  persons  will  be 
adversely  affected  by  this  rule.  The  rule 
will  become  effective  immediately. 

Backfit  Analysis 

'The  NRC  determined  that  the  backfit 
analysis  provisions  in  10  CFR  50.109  do 
not  apply  to  this  final  rule,  and. 
therefore,  a  backfit  analyses  is  not 
required. 

List  of  Subjects  in  10  CFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information. 
Criminal  penalty.  Export,  Import, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 


Pursuant  to  Executive  Order  12769, 
sections  309(a)  and  311  of  Public  Law 
99-440,  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  Energy  Reorganization 
Act  of  1974,  as  amended,  and  5  U.S.C. 
552  and  553,  the  NRC  is  adopting  the 
following  amendment  to  10  CFR  part 
110. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

1.  The  authority  citation  for  part  110  is 
revised  to  read  as  follows: 

Authority:  Sections.  51,  53,  54,  57, 63, 64,  65, 
81,  82. 103, 104, 109,  111,  126, 127, 128, 129, 161, 
181, 182, 183, 187, 189,  68  Stat.  929,  930,  931, 
932,  933,  936,  937, 948,  953,  954, 955,  956.  as 
amended  (42  U.S.C  2071,  2073,  2074,  2077, 
2092-2095,  2111,  2112,  2133,  2134,  2139,  2139a. 
2141,  2154-2158,  2201,  2231-2233,  2237,  2239); 
Section  201, 88  Stat.  1242,  as  amended  (42 
U.S.C.  5841). 

Section  110.1(b)(2)  also  issued  under  Pub.  L 
96-92,  93  Stat.  710  (22  U.S.C.  2403).  Section 
110.11  also  issued  under  sec.  122, 68  Stat.  939 
(42  U.S.C.  2152)  and  secs.  54c  and  57d,  88 
Stat.  473, 475,  (42  U.S.C  2074).  Section  110.27 
also  issued  under  sec.  309(a).  Pub.  L  99-440. 
Section  110.50(b)(3)  also  issued  under  sec. 

123,  92  Stat  142  (42  U.S.C.  2153).  Section 
110.51  also  issued  under  sec.  184,  68  Stat  954. 
as  amended  (42  U.S.C.  2234).  Section  110.52 
also  issued  imder  sec.  186, 68  Stat  955  (42 
U.S.C.  2236).  Sections  110.80-110.113  also 
issued  under  5  U.S.C.  552, 554.  Sections 
110.30-110.35  also  issued  under  5  U.S.C  553. 

For  the  purposes  of  sec.  223, 68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  S§  110.20-110.29. 
110.50,  and  110.120-110.129  also  issued  under 
sections.  161  b  and  i.  68  Stat.  948, 949,  as 
amended  (42  U.S.C  2201  (b)  and  (i));  and 
§§  110.7a  and  110.53  are  also  issued  under 
sections  161(o),  68  Stat  950,  as  amended  (42 
U.S.C.  2201(o)). 

2.  In  §  110.27,  paragraph  (b)  is  revised 
to  read  as  follows: 

§110.27  Imports. 

***** 

(b)  The  general  license  in  paragraph 
(a)  of  this  section  does  not  authorize  the 
import  of  source  or  special  nuclear 
material  in  the  form  of  irradiated  fuel 
that  exceeds  100  kilograms  per 
shipment. 

***** 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

[FR  Doc.  91-19217  Filed  8-12-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Auiaiion  Administration 
14  CFR  Part  39 

(Docl(etNo.ei-NM-1S2-AD;  Amendment 
39-8000;  AD  91-17^2] 

Airworthiness  Directives;  Canadair, 
Ltd,.  Model  CL-e00-2A12  and  CL-600- 
2B16  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUNHWANy:  Tilts  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Ganadair  Model 
CL-600-2A12  and  CL-e00-aBl6  series 
airplanes,  which  requires  repetitive 
visual  inspections  of  the  sensing  line  in 
the  aft  equipment  bay  to  detect  damage 
or  defoimations,  and  replacement  of  Ae 
sensing  line  or  drainage  of  the  tail  cone 
fuel  tank,  if  necessaiy.  This  amendment 
is  prompted  by  recent  reports  of  broken 
level  control  valve  sensing  lines.  This 
condition,  if  not  corrected,  could  result 
in  the  presence  of  fuel  vapors  in  die  aft 
equipment  bay,  resulting  in  a  potential 
risk  of  an  in-flight  fire  in  the  event  of  a 
lightning  strike  or  other  ignition  source 
in  the  area. 

DATES:  Effective  August  28. 1991. 

The  incoiporation  by  reference  of 
certain  publications  listed  in  die 
regulations  is  approved  by  die  Director 
of  the  Federal  Register  as  of  August  28. 
1991. 

ADDRESSES:  Tbe  applicable  service 
informatioa  may  be  obtained  from 
Bombardier.  loo.  Ganadair,  Division 
Challenger,  FIX  Box  6087,  Station  A, 
Montreal,  ^ebec,  Canada  H3C  3G9. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton,  Washington: 
or  at  the  FAA,  New  England  Region,  181 
South  Franklin  Avenue,  room  202, 

Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Renter,  1100  L 
Street  NW^  room  8401,  Washington.  DC. 
FOR  FURTHER  JHFORMAIION  CONTACT: 

Mr.  Richard  FleseL  Propidsion  Branch, 
ANE-174,  tdepbone  (516j  791-7421. 
Mailing  address:  FAA.  New  England 
Region.  181  Saudi  Franklin  Avenue, 
room  202,  Valley  Stream,  New  York 
11581. 

SUFFLEMEHTARY  MFORy  ATION: 

Transport  Canada,  which  is  the 
airworthiness  authority  of  Canada,  in 
accordance  with  existing  provisions  of  a 
bilateiai  airworthiness  a^^eiaent  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Ganadair 


Model  CL-600-2A12  and  CL-600-^6 
series  airplanes.  There  have  been  two 
recent  reports  of  sensing  lines  to  the  tail 
cone  fuel  tank  level  control  valves 
breaking  as  a  result  of  damage  caused 
by  maintenance  in  the  aft  equipment 
bays.  In  both  cases,  the  bre^  was  at  the 
forward  end  of  the  sensing  line  at  the 
shrouded  refuei/defuel  line  connection 
boss.  The  resultant  fuel  spillage  was 
contained  by  the  shroud  and  drained 
overboard  through  the  shroud  drain.  If 
the  sensing  line  breaks  at  any  other 
location,  the  fu^  in  the  tail  cone  fuel 
tank  will  empty  into  the  aft  equipment 
bay  via  the  refoel/defael  line.  However, 
the  leakage  rate  will  be  slowed  due  to 
the  0.t)52-indi  diameter  flow  restrictor 
located  in  the  refuel/defiiel  line  between 
the  sensing  line  connection  and  the  tail 
cone  furf  tank.  This  condition,  if  not 
corrected,  could  result  in  the  presence  of 
fuel  vapors  in  the  aft  equipment  bay, 
resulting  in  a  potmtial  risk  of  an  in¬ 
flict  fire  in  the  event  al  a  lightning 
strike  or  other  igniflon  source  in  the 
area. 

Bombmdter,  Inc.,  Ganadair,  Division 
Challenger  has  issued  Alert  Wire 
TA601-0381-003,  dated  June  11, 1991, 
which  describes  procedures  to  perform 
repetitive  visual  inspections  of  the 
sensii^  hne  in  the  aft  equipment  bay  to 
detect  damage  <ot  deformations,  and 
repiaceraent  id  the  sensing  line  or 
drain^e  of  the  tail  cone  fuel  tank,  if 
necessary.  Transport  Canada  has 
classified  this  ali^  wire  as  mandatory, 
and  has  issued  Canadian  Emergency 
Airworthiness  Directive  CF-91-22 
addressing  this  subject 

This  air^ane  mo^l  is  manufactured 
in  Ganafia  and  type  certificated  in  the 
United  States  under  die  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  a^ement 

Since  fliis  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  tiiis  AD  requires 
repetitive  visual  inspections  of  tiie 
sensing  line  in  the  aft  equipment  bay  to 
detect  damage  or  deformations,  and 
replacement  of  the  sensing  line  or 
drainage  of  the  tail  cone  foel  tank,  if 
necessary,  in  accordance  with  the  alert 
wire  pievioasly  described. 

This  ts  considered  to  be  interim  action 
until  final  actioe  is  kkntified,  at  which 
time  the  FAA  may  consider  furdier 
rulemoldi^ 

Since  a  situatiaa  exists  that  requires 
immediate  adoption  of  tins  regnlation,  it 
is  found  that  notice  and  public 
procedure  imreoa  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  le^s  than  30 
days. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rale  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
imder  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  lespect  to  this  rule  since  the  rule 
must  be  issued  imomdiately  to  cnirect 
an  unsafe  condition  in  aircraft.  It  has 
been  detenmned  finther  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  Procedures,  a  final 
regulatory  evaluation  will  be  {Hepared 
ar^  plac^  in  the  Rides  Docket 
(otherwise,  an  evaJaation  is  not 
required).  A  copy  i^  it  if  filed,  may  be 
obtained  from  tae  Rules  Docket. 

List  of  Subjects  ia  14  CFR  Part  39 

Ak  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tiie  autiiority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  foliows: 

PART  39-r[AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Arthorityj  49  U.SJC.  1354(a).  1421  and  1423; 
49  ULSXl  «l6(g)  (Revised  Pah.  L.  97-449. 
Jaimaiy  12. 1883):  vmI  14  C21t  11.89. 

§39.13  fAmeodad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-17-82.  Caaadaic,  Ud.’  Aneodmeat  39- 
800a  Docket  No.  01-NM-1S2-AD. 
Appbcability:  Modd  CL-600h2A12  and 
CL-600-2B16  series  airplanes  equipped 
with  a  tail  cone  fuel  tank. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  presence  of  fuel  vapors  in 
the  aft  equipment  bay.  resulting  in  a  potential 
risk  of  an  in-flight  fire  in  the  event  of  a 
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lightning  strike  or  other  ignition  source  in  the 
aiea,  accomplish  the  following; 

(a)  Within  5  days  after  the  effective  date  of 
this  AD  or  prior  to  refuelling  of  the  tail  cone 
fuel  tank,  which  ever  occurs  later,  perform  a 
visual  inspection  of  the  unshrouded  portion 
of  the  sensing  line  in  the  aft  equipment  bay  to 
detect  any  damage  or  deformation,  in 
accordance  with  Canadair  Alert  Wire 
TA601-0381-003,  dated  June  11, 1991. 
Thereafter,  repeat  the  inspection  prior  to 
each  refuelling.  If  damage  or  deformation  of 
the  sensing  line  is  found  as  a  result  of  the 
visual  inspection,  accomplish  either 
subparagraph  (a)(l]  or  (a)(2]  of  this  AD,  in 
accordance  with  the  alert  wire; 

(1)  Prior  to  further  flight  drain  the  tail  cone 
fuel  tank,  and  continue  flight  operations  with 
no  fuel  in  the  tail  cone  fuel  tank;  or 

(2)  Prior  to  further  flight  drain  the  tail  cone 
fuel  tank,  replace  the  level  control  valve 
sensing  line,  and  continue  flight  operations 
with  fuel  in  the  tail  cone  fuel  tank. 

(b)  After  each  refuelling  of  the  tail  cone 
fuel  tank,  inspect  for  any  signs  of  leakage 
from  the  fuel  sensing  line  in  the  aft  equipment 
bay  and  at  the  fuel  shroud  drain  in 
accordance  with  Canadair  Alert  Wire 
TAaol-0381-003,  dated  June  11. 1991.  If 
leakage  is  found,  prior  to  further  flight  either 
drain  the  tail  cone  fuel  tank,  or  replace  the 
tail  cone  fuel  tank  level  control  valve  sensing 
line,  in  accordance  with  the  alert  wire. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
ba  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note;  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(dj  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  Canadair  Alert  Wire  TA601-0381-003, 
dated  June  11, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a]  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Bombardier,  Inc.,  Canadair, 
Division  Challenger,  P.O.  Box  6087,  Station  A, 
Montreal,  Quebec,  Canada  H3C  3G9.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  Renton,  Washington;  or 
at  the  FAA,  Engine  and  Propeller  Directorate, 
Valley  Stream,  New  York;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 

Room  8401,  Washington,  DC. 

This  amendment  (39-6000,  AD  91-17-02) 
becomes  effective  August  28, 1991. 

Issued  in  Renton,  Washington,  on  July  31, 
1991. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  91-19158  Filed  8-18-91;  8;45  amj 
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14  CFR  Part  39 

[Docket  No.  91-NM-125-AO;  Amondment 
39-7076;  AD  91-12-51] 

Airworthiness  Directives;  Boeing  of 
Canada,  Ltd.,  de  Haviiiand  Division, 
Modei  DHC-8-300  Series  Airpianes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  91-12-51, 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  certain  de  Haviiiand  Model  DHC-8- 
300  series  airplanes  by  individual 
telegrams.  This  AD  requires  repetitive 
visual  inspections  of  the  dry  bay  area, 
and  repair,  if  necessary.  This  action  is 
prompted  by  recent  reports  of  fuel 
leaking  into  the  dry  bays  inboard  of  the 
wing  fuel  tanks.  This  condition,  if  not 
corrected,  could  result  in  accumulation 
of  fuel  vapors  in  the  dry  bay  areas, 
presenting  a  potential  risk  of  an  in-flight 
explosion  in  the  event  of  a  lightning 
strike. 

DATES:  Effective  August  26, 1991,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T91-12-51, 
issued  June  6, 1991,  which  contained  this 
amendment. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  ffom 
Boeing  of  Canada,  Ltd.,  de  Haviiiand 
Division,  Garratt  Boulevard, 

Downsview,  Ontario  M3K 1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  FAA,  New  England  Region,  181 
South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Fiesel,  Propulsion  Branch, 
ANE-174.  telephone  (516)  791-7421. 
Mailing  address:  FAA,  New  England 
Region,  181  South  Franklin  Avenue, 
room  202,  Valley  Stream,  New  York 
11581. 

SUPPLEMENTARY  INFORMATION:  On  Jime 
6, 1991,  the  FAA  issued  telegraphic  AD 
91-12-51,  applicable  to  certain  de 
Haviiiand  Model  DHC-8-300  series 
airplanes,  which  requires  repetitive 
\'isual  inspections  of  the  dry  bay  areas, 
and  repair,  if  necessary.  That  action  was 
prompted  by  recent  reports  of  fuel 
leaking  into  the  dry  bays  inboard  of  the 
wing  ihel  tanks.  These  leaks  are  caused 
by  inadequate  sealing  material  at  the 
sealed  end  rib.  This  condition,  if  not 


corrected,  could  result  in  accun  ulation 
of  fuel  vapors  in  the  dry  bay  area, 
presenting  a  potential  risk  of  an  in-flight 
explosion  in  the  event  of  a  lightning 
strike. 

Boeing  of  Canada,  Ltd.,  de  Haviiiand 
Division  has  issued  Alert  Service 
Bulletin  A8-28-16,  Dated  May  30, 1991, 
which  describes  procedures  to  perform 
repetitive  visual  inspections  of  the  dry 
bay  area,  and  repair,  if  necessary. 
Transport  Canada  has  issued  emergency 
Airworthiness  Directive  CF-91-15 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certiHcated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  diis  airworthiness 
directive  is  issued  to  require  repetitive 
visual  inspections  of  the  dry  bay  area, 
and  repair,  if  necessary. 

This  is  considered  to  be  interim  action 
until  Hnal  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  June  6, 
1991,  to  all  known  U.S.  owners  and 
operators  of  certain  de  Haviiiand  Model 
DHC-8-300  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  §  39.13  of  part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
to  make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  that  it  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been 
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determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  €ui  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regrilations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.a  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

9  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-12-51.  Boeing  of  Canada,  LTD,  Oe 

Havilland  Division:  Amendment  39-7076. 
Docket  No.  91-Nh^-125-AD. 

Applicability:  Model  DHC-8-300  series 
airplanes,  as  listed  in  de  Havilland  Aert 
Service  Bulletin  A872&-I6,  dated  May  30, 

1991,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  accumulation  of  fuel  vapors  in 
the  diy  bay  area,  presenting  a  potential  risk 
of  an  in-fli^t  explosion  in  the  event  of  a 
lightning  strike,  accomplish  the  following: 

(a)  Within  24  hours  after  the  effective  date 
of  this  AD,  and  thereafter  at  intervals  not  to 
exceed  300  hours  time-in-service  or  30  days, 
whichever  occurs  first  perform  an  external 
visual  inspection  of  the  wing  dry  bay  drains 
for  blockage  in  accordance  with  de  Havilland 
Aert  Service  Bulletin  A8-28-16,  dated  May 
30, 1991.  If  drain  blockage  is  found,  prior  to 
further  flight  repair  in  accordance  with 
paragraph  B.I.  of  the  accomplishment 
instructions  of  the  service  bulletin. 

(b)  Within  24  hours  after  the  effective  date 
of  this  AD,  and  thereafter  at  daily  intervals, 
perform  an  external  visual  inspection  of  the 
wing  dry  bay  drains  to  detect  evidence  of  fuel 
leaks  in  accordance  with  de  Havilland  Aert 
Service  Bulletin  A8-28-16,  dated  May  30, 

1991. 

(c)  Within  7  days  after  the  effective  date  of 
this  AD,  unless  accomplished  within  the 
previous  14  days:  or  prior  to  further  flight  if 
evidence  of  fuel  leaks  is  detected  at  the  wing 


dry  bay  drains  as  a  result  of  the  inspection 
required  by  paragraph  (b)  of  this  AD;  perform 
an  internal  visual  inspection  of  the  wing  dry 
bay  in  accordance  with  de  Havilland  Aert 
Service  Bulletin  A&-26-16,  dated  May  30, 
1991. 

(1)  If  no  leakage  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (c)  of  this 
AD,  repeat  the  internal  visual  inspection  of 
the  wing  dry  bay  required  by  paragraph  (c)  of 
this  AD  at  intervals  not  to  exceed  14  days. 

(2)  If  the  leakage  is  within  the  limits 
specified  in  the  service  bulletin,  within  14 
days,  perform  the  local  re-sealing  repair 
procedure  described  in  paragraph  C7.  of  the 
accomplishment  instructions  of  the  service 
bulletiiL  The  airplane  may  be  returned  to 
service  within  this  14-day  period,  subject  to 
the  following  conditions: 

(i)  Perform  the  internal  visual  inspection  of 
the  wing  dry  bay  required  by  paragraph  (c)  of 
this  AD  at  intervals  not  to  exceed  7  days  to 
ensure  that  the  leakage  remains  within  the 
specified  limit;  and 

(ii)  Prior  to  further  flight,  incorporate  the 
following  into  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM),  which  may  be 
accomplish^  by  including  a  copy  of  this 
airworthiness  directive  in  the  AFM:  “Flight  is 
prohibited  in  areas  where  lightning  or 
thunderstorms  are  observed  or  reported 
within  5  nautical  miles  of  the  flight  path,  or 
when  the  existing  weather  conditions  may 
reasonably  be  expected  to  result  in  a 
lightning  strike." 

(3)  If  leakage  exceeds  the  limit  specified  in 
the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  paragraph  C.7.  of 
the  accomplishment  instructions  of  the 
service  bulletin. 

(4)  Application  of  fuel  vapor  barrier  coating 
in  accordance  with  paragraph  D.  of  the 
accomplishment  instructions  of  the  service 
bulletin  constitutes  terminating  action  for  the 
repetitive  internal  visual  inspections  required 
by  paragraph  (c)(1)  of  this  AD. 

(d)  Accomplishment  of  the  repair  described 
in  paragraph  E.  of  the  accomplishment 
instructions  of  de  Havilland  Aert  Service 
Bulletin  AB-28-16,  dated  May  30, 1991, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  tiie  Manager, 

New  Yoric  Arcraft  Certification  Office,  ANE- 
17a 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office,  ANE-170. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  wiffi  the  requirements  of  this  AD. 

This  amendment  (39-7076  AD  91-12-51) 
becomes  effective  August  26 1991,  as  to  all 
persons,  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
telegraphic  AD  T91-12-51.  issued  June  6 
1991,  which  contained  this  amendment 


Issued  in  Renton.  Washington,  on  Augiut  1. 
1991. 

Darrell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  91-19219  FUed  8-12-9L  645  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 
rri>.S358] 

RIN  154S-AH75 

Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Coupons 

AGENCY:  Internal  Revenue  Servica 
Treasury. 

achon:  Temporary  regulations. 

summary:  This  document  contains 
temporary  income  tax  regulations  that 
apply  to  taxpayers  holding  stripped 
bonds  and  stripped  coupons  under 
section  1286  of  ffie  Internal  Revenue 
Code.  The  regulations  are  needed  to 
provide  guidance  on  the  treatment  of 
original  issue  discount  (OID)  that  arises 
under  Code  section  1286(a).  This 
guidance  is  intended  to  simplify  the  tax 
treatment  of  certain  stripped  bonds  and 
stripped  coupons.  The  text  of  the 
temporary  regulations  contained  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  and  after  August  8, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  S.  Smith,  telephone  202-566-3297 
(not  a  toll-fi'ee  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Code  section  1286(a)  provides  that  a 
stripped  bond  or  stripped  coupon 
pur^ased  after  July  1, 1982,  is  treated 
by  the  purchaser  as  a  bond  originally 
issued  on  the  purchase  date  and  having 
OID  equal  to  ffie  excess  of  (1)  the  stated 
redemption  price  at  maturity  (or,  in  the 
case  of  a  coupon,  the  amount  payable 
on  the  due  date  of  the  coupon),  over  (2) 
the  bond’s  or  coupon’s  ratable  share  of 
the  purchase  price.  Code  section 
1273(a)(3)  provides  that  if  a  debt 
instrument  has  only  a  de  minimis 
amount  of  OID,  then  the  OID  shall  be 
treated  as  zero.  However,  the  statute 
does  not  specifically  apply  this  de 
minimis  rule  to  stripped  bonds  and 
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stripped  coupons  that  have  OID 
pursuant  to  section  1286(a).  The 
regulations  make  it  clear  that  the  de 
minimis  rule  applies  to  stripped  bonds 
and  stripped  coupons. 

Additional  simplified  treatment  of 
stripped  bonds  also  may  be  appropriate 
in  some  situations.  Forjexample, 
mortgage  loans  become  stripped  bonds 
when  they  are  sold  if  the  seller  retains  a 
right  to  receive  mortgage  interest  other 
than  as  compensation  for  servicing  the 
mortgages.  See  Rev.  Rul.  91-48, 1991-34 
I.R.B.  (August  26, 1991).  The  regulations 
authorize  the  Internal  Revenue  Service 
to  publish  guidance  in  the  Internal 
Revenue  Bulletin  treating  certain 
stripped  bonds  as  market  discount 
bonds  under  section  1278,  provided  that 
certain  criteria  are  met 

Explanation  of  Provisions 

The  regulations  contained  in  this 
document  add  new  S  1.1286-lT. 
Paragraph  (a)  of  new  S  1.1286-lT 
provides  that  if  the  OID  determined 
under  section  1286(a)  with  respect  to  the 
purchase  of  a  stripped  bond  or  stripped 
coupon  is  less  than  the  amount 
computed  under  the  OID  de  minimis  rule 
of  section  1273(aX3).  then  the  amount  of 
OID  is  considered  to  be  zero.  Special 
debnitions  are  provided  for  applying 
section  1273(a)(3)  to  stripped  bonds  and 
stripped  coupons. 

Paragraph  (b)  of  new  $  1.1288-lT 
provides  that  the  Internal  Revenue 
Service,  by  publication  in  the  Internal 
Revenue  Bulletin,  may  provide  that 
certain  mortgage  loans  that  are  stripped 
bonds  are  to  be  treated  as  maiicet 
discount  bonds  under  section  1278.  This 
authority  is  subject  to  a  limitation 
provided  by  new  paragraph  (b)(2). 

The  temporary  regulations  added  by 
this  document  are  effective  on  and  after 
August  8, 1991. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  IJ.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


Need  for  Immediate  Guidance 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  It  is 
therefore  found  impractical  and  contrary 
to  the  public  interest  to  issue  this 
Treasury  decision  with  notice  and 
procedure  under  section  553(b)  of  title  5, 
United  States  Code,  or  subject  to  the 
effective  date  limitation  of  section 
553(d)  of  title  5,  United  States  Code. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Mark  S.  Smith, 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Internal  Revenue  Service.  However, 
persoimel  fit)m  other  offices  of  the  IRS 
and  Treasury  Department  participated 
in  their  development 

List  of  Subjects  in  26  CFR  1.1231-1 
through  1.1297-3 

Income  taxes.  Capital  gain  and  losses. 
Original  issue  discount.  Applicable 
Federal  rate,  Maricet  discoimt  Short¬ 
term  obligations.  Stripped  bonds  and 
stripped  coupons.  Tax-exempt 
obligations. 

Amendment  to  the  Regulations 

Accordingly,  title  26,  chapter  L  part  1 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

PARAGRAPH  1.  The  authority  citation 
for  part  1  is  amended  by  addi^  the 
following  citation: 

Authority:  Sea  7806, 68A  StaL  917;  28 
U.S.C.  7805  *  *  *  §  1.1285-lT  also  issued 
under  20  U.S.a  1275(d)  and  1286(f). 

PAR.  2.  New  S  1.1286-lT  is  added  to 
read  as  follows: 

§  1.1288-lT  Tax  treatment  of  certain 
stripped  bonds  and  stripped  coupons. 

(a)  De  minimis  OID.  If  the  original 
issue  discount  determined  under  section 
1286(a)  with  respect  to  the  purchase  of  a 
stripped  bond  or  stripped  coupon  is  less 
than  the  amount  computed  under 
subparagraphs  (A)  and  (B)  of  section 
1273(a)(3)  and  the  regulatioiu 
thereunder,  then  the  amount  of  original 
issue  discount  with  respect  to  that 
purchase  shall  be  considered  to  be  zero. 
For  purposes  of  this  computation — 

(1)  The  term  “stated  redemption  price 
at  maturity,"  when  applied  to  a  bond, 
has  the  meaning  given  to  this  term  by 
section  1273(a)(2)  and,  when  applied  to 
a  coupon,  means  the  amount  payable  on 
the  due  date  of  the  coupon;  and 


(2)  The  number  of  complete  years  to 
maturity  is  the  number  of  full  years  firom 
the  date  the  stripped  bond  or  stripped 
coupon  is  purchased  to  final  maturity. 

(b)  Treatment  of  certain  stripped 
bonds  as  market  discount  bonds — (1)  In 
general.  By  publication  in  the  Internal 
Revenue  Bulletin,  the  Internal  Revenue 
Service  may  (subject  to  the  limitation  of 
paragraph  (b)(2)  of  this  section)  provide 
that  certain  mortgage  loans  that  are 
stripped  bonds  are  to  be  treated  as 
market  discount  bonds  under  section 
1278.  Thus,  any  purchaser  of  such  a 
bond  is  to  account  for  any  discount  on 
the  bond  as  market  discount  rather  than 
original  issue  discount 

(2)  Limitation.  This  treatment  may  be 
provided  for  a  stripped  bond  only  if, 
immediately  after  the  most  recent 
disposition  referred  to  in  section 
12^b)— 

(i)  The  amount  of  original  issue 
discount  with  respect  to  the  stripped 
bond  is  considered  to  be  zero  under 
paragraph  (a)  of  this  section,  or 

(ii)  The  annual  stated  rate  of  interest 
payable  on  the  stripped  bond  is  no  more 
than  100  basis  points  lower  than  the 
annual  stated  rate  of  interest  payable  on 
the  original  bond  from  which  it  and  any 
other  stripped  bond  or  bonds  and  any 
stripped  coupon  or  coupons  were 
stripped. 

(c)  Effective  date.  This  regulation  is 
effective  on  and  after  August  8, 1991. 

Michael ).  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  July  29, 1991. 

Kemwth  W.  Gideon, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doa  91-19229  Filed  8-8-91;  3:16  pm) 
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UBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  201 
[Docket  No.  RM  91-7] 

General  Proviaions—Regiatry  of  Viaual 
Art  Incorporated  in  BuUdbiga 

agency:  Library  of  Congress,  Copyright 
Office. 

action:  Final  regulation. 

suaniARV:  The  Copyright  Office  of  the 
Library  of  Congress  is  issuing  a 
regulation  establishing  a  Visual  Arts 
Registry  for  the  filing  of  statements  and 
doounentation  relating  to  works  of 
visual  art  incorporated  in  buildings.  The 
Judicial  Improvements  Act  of  1990, 
Public  Law  101-650,  amends  the 
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Copyright  Act,  title  17  of  the  U.S.  Code 
and  establishes  rights  of  attribution  and 
integrity  in  certain  works  of  visual  art. 
For  works  of  visual  art  that  are 
incorporated  in  buildings,  the  Act 
directs  the  Copyright  Office  to  establish 
a  registry  to  assist  the  owner  of  a 
building  in  notifying  the  artist  of  a  work 
of  visual  art  that  the  owner  intends  to 
remove  the  artwork  from  the  building. 
The  regulation  establishes  the  Registry 
and  sets  forth  the  content  of  statements 
and  the  recordation  procedures. 
EFFECTIVE  DATE:  August  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader.  General  Counsel,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559,  (202)  707-6380. 
SUPPLEMENTARY  INFORMATION:  On 
December  1, 1990,  the  President  signed 
into  law  the  Judicial  Improvements  Act 
of  1990,  Pub.  L  101-650,  which  amends 
the  Copyright  Act  of  1976,  title  17  of  the 
United  States  Code.  Title  VI  of  the  Act 
is  known  as  the  Visual  Artists  Rights 
Act  of  1990.  It  vests  in  artists  rights  of 
attribution  €uid  integrity  in  certain 
works  of  visual  art  which  take  effect 
June  1, 1991.  The  right  of  attribution 
ensures  that  artists  are  correctly 
identified  with  the  works  of  art  they 
create,  and  that  they  are  not  identified 
with  works  created  by  others.  The  right 
of  integrity  allows  artists  to  protect  tiieir 
works  against  modifications  and 
destructions  that  are  prejudicial  to  their 
honor  or  reputations. 

The  newly  created  rights  for  artists 
are  analogous  to  those  protected  by 
Article  6b/5  of  the  Berne  Convention, 
and  are  commonly  known  as  “moral 
rights." 

In  enforcing  these  rights,  special 
considerations  apply  where  a  work  of 
visual  art  is  incorporated  in  a  building, 
and  the  owner  of  the  building  decides  to 
have  the  work  removed.  To  coyer  these 
cases,  section  113  of  title  17  of  the 
United  States  Code  was  amended 
creating  special  rules.  Under  the 
amend^  provisions,  the  rights  of 
attribution  and  integrity  apply  to  any 
effort  of  the  building  owner  to  remove 
the  woric,  subject  to  two  important 
exceptions.  First,  if  the  building  owner 
makes  a  diligent,  good  faith  effort  to 
notify  the  author  in  writing  of  the 
pending  removal,  but  is  unsuccessful  in 
his  efforts,  he  may  undertake  removal 
himself.  Second,  if  the  owner 
successfully  notifies  the  author  in 
writing,  but  the  author  fails  to  respond 
within  90  days  to  arrange  for  removing 
the  work  or  to  pay  for  its  removal  the 
building  owner  is  allowed  to  proceed 
with  removal  The  statute  creates  a 
presumption  that  an  attempt  to  notify 


the  author  by  registered  mail  constitutes 
a  diligent  good  faith  effort. 

In  order  to  assist  owners  of  buildings 
in  locating  authors,  the  Copyright  Office 
is  directed  to  establish  a  system  of 
records  permitting  authors  of  works  of 
visual  art  to  recotti  their  identities  and 
addresses.  The  system  is  intended  to 
benefit  the  interests  of  authors  seeking 
to  protect  their  rights  and  of  building 
owners  attempting  diligently,  and  in 
good  faith,  to  notify  these  authors  of 
proposed  removals. 

Statements  submitted  for  recordation 
should  be  as  complete  as  possible  in 
disclosing  the  pertinent  information. 
Incomplete  statements  may  be  found  by 
a  court  to  be  insufficient  to  protect  the 
rights  of  the  party  submitting  the 
statement.  The  Cop3rright  Office  will  nol 
however,  examine  the  statements  or 
verify  their  accuracy  or  completeness. 

After  recordation,  the  sender  will 
receive  a  certificate  of  record  from  the 
Copyright  Office.  Photographs 
accompan3dng  a  statement  will  be 
retained  by  the  Copyright  Office,  and 
may  be  selected  by  the  Library  of 
Congress  for  retention  in  the  general 
collections  of  the  Library. 

Recordation  of  a  Statement  in  the 
Visual  Arts  Registry  is,  of  course,  not  a 
substitute  for  registration  of  a  claim  to 
copyright  in  the  work  of  art  Information 
about  registration  of  a  claim  to  copyright 
may  be  obtained  by  contacting  the 
Public  Information  Office  of  the 
Copyright  Office,  Washington,  DC  20559. 

The  Library  of  Congress  and  the 
Copyright  Office  considered  but  decided 
against  issuance  of  a  rule  that  would 
establish  mandatory  archival  quality 
standards  regarding  accompanying 
photographs  and  documentation.  Artists 
and  otiiers  authors  are  nevertheless 
encouraged  voluntarily  to  submit  good 
quality,  durable  photographs  disclosing 
their  works  of  art  and  the  location  in 
buildings.  The  Library  of  Congress  will 
be  more  inclined  to  select  the 
photographs  and  documentation  for 
retention  in  its  collections  if  they  are 
durable  and  of  good  quality.  The  Library 
reserves  the  right  to  determine  which 
deposits  will  be  added  to  the 
collections.  Hiose  deposits  that  are 
selected  for  the  collections  may  become 
part  of  future  Library  of  Congress 
exhibits  that  highlight  and  exemplify  the 
cultural  heritage  of  the  United  States. 

The  regulation  governing  the  Visual 
Arts  Registry  is  issued  in  final  form 
without  public  comment  since  we  have 
tracked  the  existing  procedure  regarding 
recordation  of  documents  and  have 
encouraged  the  submission  of  particular 
information  and  photographs  rather  than 
mandated  their  form  and  content  as  a 
condition  of  filing  in  the  Registry.  Also, 


the  immediate  implementation  of  the 
Visual  Arts  Registry  is  beneficial  to  the 
public. 

Regulatory  Flexibility  Act 

With  respect  to  the  Regulatory 
Flexibility  Act  the  Copyright  Office 
takes  the  position  that  Ais  Act  does  not 
apply  to  Copyright  Office  rulemaking, 
liie  Copyri^t  Office  is  a  department  of 
the  Library  of  Congress,  and  is  a  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  “agency”  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  Jime  11, 1946,  as 
amended  (title  5.  chapter  5  of  the  U.S. 
Code,  subchapter  II  and  chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.^ 

Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  “agency” 
subject  to  the  Regiilatory  Flexibility  Act, 
the  Register  of  Cop3rrights  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  small  businesses. 

List  of  Subjects  in  37  CFR  Part  201 

Visual  Arts  Registry. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  amends  part  201  of  37 
CFR,  chapter  II  in  the  manner  set  forth 
below. 

1.  The  authority  citation  for  part  201  is 
revised  to  read  as  follows: 

Authority:  Sea  702, 90  Stat  2541;  17  U.S.C 
702,  S  201.25  is  also  issued  under  Public  Law 
101-65a  104  Stat  5069,  5130-31. 

2.  New  {  201.25  is  added  as  follows: 

§  201.25  Visual  Arts  Registry. 

(a)  General.  This  section  prescribes 
the  procedures  relating  to  the 
submission  of  Visual  Arts  Registry 
Statements  by  visual  artists  and  owners 
of  buildings,  or  their  duly  authorized 
representatives,  for  recordation  in  the 
Copyright  Office  under  section  113(d)(3) 
of  Title  17  of  the  United  States  Code,  as 


'  The  Copyri^t  Office  wm  not  eubject  to  the 
Adminietratlve  Procedure  Act  before  1978.  and  it  U 
now  eubject  to  it  only  in  areae  apecified  by  section 
701(d)  of  the  Copyright  Act  (i  a  “all  actions  taken 
by  the  Register  of  Copyrights  under  this  title  (IT)." 
except  with  respect  to  the  making  of  copies  of 
copyri^ts  deposits).  (17  U.S.C  708(b)).  The 
Copyright  Act  does  not  make  the  Office  an 
"agency”  as  de&ied  in  the  Administrative 
Procedure  Act  For  example,  personnel  actions 
taken  by  the  Office  are  not  subject  to  APA-FCHA 
requirements. 
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amended  by  Public  Law  101-650, 
effective  June  1, 1991.  Statements 
recorded  in  the  Copyright  Office  under 
this  regulation  will  establish  a  public 
record  of  information  relevant  to  an 
artist's  integrity  right  to  prevent 
destruction  or  injury  to  works  of  visual 
art  incorporated  in  or  made  part  of  a 
building. 

(bj  Forms.  The  Copsrright  Office  does 
not  provide  forms  for  the  use  of  persons 
recording  statements  regarding  works  of 
visual  art  that  have  been  incorporated  in 
or  made  part  of  a  building. 

(c)  Recordable  statements — (1} 
General.  Any  statement  designated  as  a 
“Visual  Arts  Regulatory  Statement”  and 
which  pertains  to  a  woik  of  visual  art 
that  has  been  incorporated  in  or  made 
part  of  a  building  may  be  recorded  in  the 
Copyright  Office  provided  the  statement 
is  accompanied  by  the  fee  for 
recordation  of  documents  specified  in 
section  708(a)(4]  of  title  17  of  the  United 
StEties  Code.  Upon  their  submission,  the 
statements  and  an  accompanying 
documentation  or  photographs  become 
the  property  of  the  United  States 
Government  and  wiU  not  be  returned. 
Photocopies  are  acceptable  if  they  are 
clear  and  legible.  Information  contained 
in  the  Visual  Arts  Registry  Statement 
should  be  as  complete  as  possible  since 
the  information  may  affect  the 
enforceability  of  valuable  rights  under 
the  copyright  law.  Visual  Arts  Registry 
Statements  which  are  illegible  or  fall 
outside  of  the  scope  of  section  113(d)(3) 
of  title  17  may  be  refused  recordation  by 
the  Copyright  Office. 

(2)  Statements  by  artists.  Statements 
by  artists  regarding  a  woik  of  visual  art 
incorporated  or  made  part  of  a  building 
should  be  filed  in  a  document  containing 
the  head:  “Registry  of  Visual  Art 
Incorporated  in  a  Building — ^Artist's 
Statement.”  The  statement  should 
contain  the  following  information; 

(i)  Identification  of  the  artist, 
including  name,  current  address,  age, 
and  telephone  number,  if  publicly  listed. 

(ii)  Identification  of  the  woik  or 
woiks,  including  the  title,  dimensions, 
and  physical  description  of  the  work 
and  the  copyright  registration  number,  if 
known.  Additionally,  it  is  recommended 
that  one  or  more  8  x  10  photographs  of 
the  work  on  good  quality  photographic 
paper  be  included  in  the  submission;  the 
images  should  be  clear  and  in  focus. 

(iii)  Identification  of  the  building, 
induding  its  name  and  address.  I^s 
identification  may  additionally  include  8 
X 10  photographs  of  the  building  and  the 
location  of  the  artist's  weak  in  ^ 
building. 

(iv)  Identification  of  the  owner  of  tiie 
building,  if  known. 


(3)  Statements  by  the  owner  of  the 
building.  Statements  of  owners  of  a 
building  which  incorporates  a  work  of 
visual  art  should  be  filed  in  a  document 
containing  the  heading:  “Registry  of 
Visual  Art  Incorporate  in  a  Building — 
Building  Owner’s  Statement”  The 
statement  should  contain  the  following 
information: 

(i)  Identification  of  the  ownership  of 
the  building,  the  name  of  a  person  who 
represents  the  owner,  and  a  telephone 
number,  if  pubiidy  listed. 

(ii)  Identification  of  the  building, 
including  the  building’s  name  and 
address.  This  identification  may 
additionally  include  8  x  10  photographs 
of  the  budding  and  of  the  woiks  of 
visual  art  which  are  incorporated  in  the 
building. 

(iii)  Identification  of  the  work  or 
woiks  of  visual  art  incorporated  in  the 
budding,  including  the  works’  title(s),  if 
known,  and  the  dimensions  and  physical 
description  of  the  woik(s).  This 
identification  may  include  one  or  more  8 
X  10  photographs  of  the  work(s)  on  high 
quality  photographic  paper;  the  images 
should  be  clear  and  in  focus. 

(iv)  Identification  of  the  artist(s)  who 
have  works  incorporated  in  the  building, 
including  the  current  address  of  each 
artist,  if  known. 

(v)  Photocopy  of  contracts,  if  any, 
between  the  artist  and  owners  of  ffie 
building  regarding  the  rights  of 
attribution  and  integrity. 

(vi)  Statement  as  to  the  measures 
taken  by  the  owner  to  notify  the  artist(8) 
of  the  removal  or  pending  removal  of  the 
work  of  visual  art,  and  photocopies  of 
any  accompanying  documents. 

(4)  Updating  statements.  Either  the 
artist  or  owner  of  the  building  or  both 
may  record  statements  updating 
previously  recorded  information  by 
submitting  an  updated  statement  and 
paying  the  recording  fee  specified  in 
paragraph  (d)  of  this  section.  Such 
statements  should  repeat  the 
information  disclosed  in  the  previous 
filing  as  regarding  the  name  of  the 
artist(s),  the  name  of  the  workfs)  of 
visual  art  the  name  and  address  of  the 
building,  and  the  name  of  the  owner(s) 
of  the  building.  The  remaining  portion  of 
the  statement  should  correct  or 
supplement  the  information  disclosed  in 
the  previously  recorded  statement 

(d)  Fee.  For  a  statement  covering  no 
more  than  one  title,  the  basic  recording 
fee  is  $20.  An  additional  charge  of  $10.00 
is  made  for  each  group  of  not  more  than 
10  titles.  For  these  purposes  the  term 
“title”  refers  to  an  identification  of  the 
woric  of  visual  art  which  is  covered  by 
the  statement 

(e)  Date  of  recordation.  The  date  of 
recordation  is  the  date  when  all  of  the 


elements  required  for  recordation, 
including  the  prescribed  fee  have  been 
received  in  the  Copyright  Office.  After 
recordation  of  the  statement  the  sender 
will  receive  a  certificate  of  record  fixim 
the  Copyright  Office.  Any 
documentation  or  photographs  . 
accompanying  any  submission  will  be 
retained  and  filed  by  the  Copyright 
Office.  They  may  dso  be  transferred  to 
the  Library  of  Congress,  or  destroyed 
after  preparing  suitable  copies,  in 
accordance  with  usual  procedures. 

(f)  The  Copyright  Office  will  record 
statements  in  the  Visual  Arts  Pastry 
without  examination  or  verification  of 
the  accuracy  or  completeness  of  the 
statmnent,  if  the  statement  is  designated 
as  a  ’’Visual  Arts  Registry  Statement” 
and  pertains  to  a  work  of  visual  art 
incorporated  in  or  made  part  of  a 
building.  Recordation  of  the  statement 
and  payment  of  the  recording  fee  shall 
establish  only  the  fact  of  recordation  in 
the  official  record.  Acceptance  for 
recordation  shall  not  be  considered  a 
determination  that  the  statement  is 
accurate,  complete,  and  otherwise  in 
compliance  with  section  113(d).  title  17, 
U.S.  Code.  The  accuracy  and 
completeness  of  the  statement  is  the 
responsibility  of  the  artist  or  building 
owner  who  submits  it  for  recordation. 
Artists  and  building  owners  are 
encouraged  to  submit  accurate  and 
complete  statements.  Omission  of  any 
information,  however,  shall  not  itself 
invalidate  the  recordation,  unless  a 
court  of  competent  jurisdiction  finds  the 
statement  is  materially  deficient  and 
fails  to  meet  the  minimum  requirements 
of  section  113(d)  of  title  17,  U.S.  Code. 

Dated:  July  26, 1991. 

Ralph  Oman, 

Register  of  Copyrights. 

Approved: 

Jamea  H.  BiUiiigton, 

The  Librarian  of  Congress. 

[FR  Doc.  91-19179  Filed  6-12^;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
40  CFR  Part  280 
(FRL-3951-9] 

Underground  Storage  Tanka; 
Tectmfeal  Requirements 

agency:  Environmental  Protection 
Agency. 

AcnON:  Final  rule. 

summary:  This  document  by  the 
Environmental  Proteetkm  Agency 
finalizes  a  technical  amendment  to  the 
underground  storage  tank  regulations. 
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The  Agescy  ie  adding  to  ovediU  deaign 
standards  that  require  the  use  of  ovei&U 
preventioa  equipment  by  ailowing 
alternative  uses  of  equipment  located 
closer  to  die  tops  of  larger  tanks  if  it  can 
be  done  in  a  manner  that  achieves 
certam  minimuin  levels  of  performance. 
This  technical  amendment  is  issued  to 
complete  EPA's  response  to  a  petition 
for  rulemaking. 

DATES:  Effective  Date:  September  12. 
1991. 

FOM  FUHTHER  WmMMIATlOH  CONTACT: 

The  RCRA/SiqierfuBd  Hotline  at  (800) 
424-8348  (toll  free)  or  382-3000  (in 
Washington,  DC). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  23. 1988  (53  FR  37082) 
EPA  promulgated  tedmical 
requirements  under  subtitle  I  of  the 
Resource  Consenradon  and  Recovery 
Act  (RCRA)  for  underground  storage 
tanks  containing  petroleum  or 
substances  dcfin^  as  hazardous  under 
the  Comprehensive  Response, 
Compensatkm,  and  Liability  Act  (d  1980 
(CERCLA),  except  for  substances 
regulated  as  hazardous  waste  under 
subtitle  C  of  RCRA.  Those  rules  went 
into  e^ect  90  days  later  on  December  22, 
1988.  Today’s  document  finalizes  a 
technical  addition  to  f  280.20  of  those 
final  regulations  where  they  address 
design  requirements  for  overfiH 
prevention  equipment. 

In  a  letter  da^  December  8, 1988,  the 
American  Petroleum  Institute  submitted 
a  petition  under  section  7004(aJ  of  RCRA 
requesting  technica)  amendments  to  the 
final  regulations.  On  April  27, 1990  die 
Agency  published  its  decision  to  deny 
the  petition  for  rulemaking  in  5  issue 
areas  (55  FR  17763).  On  that  date  the 
Agency  also  proposed  to  ^nnt  die 
petitioner’s  request  in  one  technical 
issue  area,  and  accordingly  solicited 
public  comment  on  a  proposed  technical 
amendment  to  the  regulatkma  in  the 
design  requirements  for  overfill 
equipment  (55  FR  17767).  In  sum,  the 
issue  raised  by  API  was  whether  or  not 
the  Agency  shoidd  allow  alternative 
environmentally  protective  ways  for 
locating  overfill  prevention  equipment 
on  new  and  existing  tanks  not  allowed 
under  the  final  rules:  Particulariy  by 
allowing  the  use  of  some  equipment 
located  closer  to  the  top^  of  larger  tanks 
(those  greater  dian  4,800  gsiloos).  EPA 
propos^  to  add  a  performance  standard 
to  the  spill  and  ovimfiU  reqpifrements  in 
S  280.20(c)(l)(iii)  to  address  these 
tedmic^d  qumtioas. 

Today,  the  Agency  is  finalizing  the 
propos^  peEfoimaiice  standard  to 
enable  the  use  of  numerous  types  of 


overfill  equipment  closer  to  the  tcqia  of 
larger  tanks,  as  long  as  the  equipnent 
achieves  the  minimura  standanb  (d 
performance  required  to  prcueot 
overfills. 

II.  Amendment  of  Spiff  and  Overfill 
Prevention  Reqnfrements  (Section 
288.20(cM1)(B)(C» 

Overfilling  UST  systems  is  a  eomiiKm 
source  of  petrdeum  and  hazardous 
substance  USTs  releases  onto  the 
surface  of  die  ground.  EPA  studies  have 
found  that  UST  owners  and  operators 
without  overfin  prevention  equipment 
on  their  USTs  often  inadvertently  force 
product  into  die  environment  durongh 
tank  bung  boles,  vent  lines,  or  fill  ports 
when  die  volume  of  liquid  deliver^ 
exceeds  the  tank’s  storage  capacity. 
Sections  280120(c)  and  280.30  of  die  fhiat 
regulations  provide  requirements  for 
spill  and  overfill  prevention  that 
mandate  UST  owners  and  operators  use 
prevention  equipment  as  weH  as  follow 
procedures  for  preventing  spillage  and 
overfills  into  the  enviromnmit  dming 
each  tank  in-fidtng  operatioa.  More 
specifically,  f  28a^cKl)(ii)of  the 
existing  rules  requires  that  owners  and 
operators  prevent  overfills  by  instalEng 
equipment  with  a  design  that  will  either 
(1)  Alert  the  transfer  operator  when  the 
tank  is  no  more  than  90  percent  full  by 
restricting  die  flow  into  the  tank  or 
triggering  an  alarm,  ot  (2)  automatically 
shut  off  ffow  into  die  tank  when  the  ta^ 
is  no  more  than  95  percent  fulL 

On  December  8, 1988,  the  American 
Petroleum  Institate  submitted  a 
rulemaking  petition  requesting,  in  part, 
that  EPA  review  and  change  the 
technical  reipiirements  for  ovctfid 
prevention  equipment.  This  petition 
identified  a  tedinical  oversi^  in  an 
assumption  used  to  develop  the  rule’s 
final  d»i^  standarda  for  where  to 
locate  overfiH  prevention  equipment  at 
the  of  tanl^  pardculariy  as  they  are 
applied  to  larger  tanks.  In  cakideting 
the  percent  ef  tank  capacity  at  whudi 
flow  restrictors,  alarms,  or  shut  off 
devices  should  be  triggered  (see 
previous  pwagrafih  abovek  the  foial 
design  stands^  iwas  baaed  on  an 
assumed  average  tank  size  of  4,000 
gallons.  As  painted  oat  AH  in  Its 
petition,  new  tank  sizes  are  likely  to 
increase  over  time,  particularly  in  the 
retail  motor  fuel  sector.  Therefore,  under 
the  design  standard  ahecnatives 
allowed  unda  the  existing  regulation, 
the  mavimmn  tank  capacity  td  larger 
tanks  (ke..  VLOOO  gall^)  is  iiee<Hessly 
restricted  from  the  standpoint  of 
protecting  the  environmenL  For 
example,  under  the  exiafing  rules,  m 
10,000  gallon  tank  equipped  with  a  Sow 
restrictm-  overfill  preventkm  device  can 
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be  filled  only  fofOai  capadly  food 
neccssitatet  lOOSgaHon  of  nll^  be  left 
in  the  tank)  to  enable  Hie  opmuior 
suffidcBl  brae  to  respond  mod  aafoly 
prevent  ms  owerfiU  by  sludting  off  ^ 
product  ddivery  afim  the  oiseet  of  tha 
flow  restrictor.  In  response  to  the 
petition,  EPA  proposed  performance 
criteria  for  what  constitutes  a  safe 
response  tune  (see  56  FR  17767)  umng 
various  types  of  equituaent,  and  the 
Agency  requested  public  conunents  ms 
wheth«  such  additional  stmodards 
allowing  larg»  tankato  be  filled  to  a 
much  hi^iw  capacity  would  stiU  be 
protective  of  human  health  and  the 
environment, 

’The  Aiuil  27. 1990  proposal  consisted 
of  an  additHHial  set  of  performance 
standards  that  could  be  used  as  another 
alternative  to  the  existing  overfill 
preventioa  design  standards.  The 
proposed  overfill  performance  standards 
wo^d  allow  use  of  equfoment  capable 
of: 

•  Restricting  flow  30  minides  prior  to 
overfiU, 

•  Altftingtheqiieratorwilbahi^ 
level  alann  one  minute  b^ore 
overfiUlBg,  er 

•  Automatkally  aluUting  off  flow  iala 
the  tank  so  that  none  of  the  flttkiga 
located  on  top  of  Hie  tank  are  eiqiosed 
to  product  due  to  overfilling. 

’The  Agency  diose  Hiese  alternative 
performance  criteria  to  present  the 
minimum  response  thacs  neoessary  to 
prevent  overfills  with  the  major  ^qies  of 
available  equipment  ud  thereby  protect 
human  healfo  and  Hte  envircannent  The 
proposed  perfonnance  standards  were 
intended  to  enable  Hie  focation  of  the 
diffiercot  types  of  oveefiH  equfoBient 
sometimes  even  closer  to  the  tope  of  Hie 
larger  tanks,  as  loDg  as  the  use  of  the 
equipmetd  achieves  one  of  these 
proposed  wioimmii  levels  of 
perfonusBce, 

EPA  recesved  public  conunenta 
concerning  foese  proposed  ahesnativc 
performance  Stamfords.  Some  specific 
technical  concerns  received  on  Hie 
overfiU  perfocmance  criteria  inchided 
such  Hems  as  the  pofontial  for  spillage 
frmn  forger  tsnks  that  may  be  tUted,  and 
the  insufficient  time  a  one-Bunatr  alarm 
allows  for  the  operator  to  shut  off  the 
inflow  of  product  before  it  reaches  the 
top  of  Hie  tank.  All  these  technical 
issues  addressed  by  the  cammeBters 
were  prcvieusly  rairnd  uid  considers  d 
when  devisfog  the  exiatkig  overfitt 
design  standards  promulgited 
September  23, 1988.  Because  Hie  Agency 
did  not  solicit  more  comment  on  thM 
technical  questions  (such  as  the 
adequacy  of  flow  restrictor  mefoods  of 
overfill  preveiMfonX  Hiey  were  not 
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considered  in  finalizing  today’s 
amendment.  No  new  evidence  or  data 
were  provided  by  commenters  that 
called  into  question  the  basic  design 
assumptions  used  by  the  Agency  to 
guide  the  development  of  the  overfill 
equipment  standards. 

One  commenter  believed  the 
performance  standard  for  flow 
restrictors  was  unnecessarily  strict 
because  the  requirment  to  begin  flow 
restriction  30  minutes  prior  to  overfilling 
would  unduly  add  time  and  expense  to  a 
delivery.  EPA  does  not  agree  and 
believes  the  commenter  does  not 
understand  the  intent  and  effect  of  this 
rule.  The  requirement  for  a  flow 
restrictor  (or  some  other  type  of 
equipment)  is  intended  to  simply  serve 
as  a  warning  device  to  the  operator  that 
the  filling  process  is  to  stop  and  the 
remaining  product  in  the  delivery  hose 
should  be  emptied  into  the  tank.  The 
equipment  is  not  intended  to  alert  the 
deliverers  that  it  will  take  30  minutes 
longer  to  completely  fill  the  remaining 
ullage.  The  requirement  grants  a 
deliverer  using  flow  restrictor  equipment 
30  minutes  reaction  time  as  a  margin  of 
safety.  Within  this  30  minute  period,  the 
delivery  process  must  cease  in  order  to 
prevent  overfills. 

EPA  agrees  with  those  commenters 
who  support  the  proposed  performance 
standees  as  an  environmentally 
protective  option  for  spill  and  overfill 
requirements.  Several  commenters 
recognized  that  adopting  a  time-based 
performance  standard  for  overfill 
equipment  provides  the  advantages  of 
more  efficient  utilization  of  tank 
capacities.  For  example,  some 
commenters  identified  that  fuller  use  of 
tanks  decreases  petroleum  product 
transportation  and  associated  delivery 
hazaMs  (i.e.,  spillage  through  hose 
connections  and  disconnections), 
thereby  increasing  efficient  supply  to  the 
American  consumer.  They  also  pointed 
out  that  time-based  performance 
standards  also  eliminate  various 
expenditures,  including  those  associated 
with  more  frequent  deliveries, 
installation  of  otherwise  unnecessarily 
larger-sized  tanks  to  compensate  for  ffie 
excessive  ullage  requirement,  and 
retrofitting  tanks  with  alternative 
overfill  protection  systems. 

EPA  expects  that  the  existing  overfill 
design  standards  will  continue  to  be  the 
requirement  of  choice  by  owners  and 
operators  of  tanks  smaller  than  4,000 
gallons.  However,  today’s  added 
performance  standard  alternatives 
address  the  petitioner’s  concerns  that 
the  September  23, 1988  regulation  in 
several  cases  unnecessarily  reduced 
maximum  tank  storage  capacity  for 


larger  tanks,  and  will  allow  additional 
options  for  owners  and  operators,  and 
equipment  providers.  EPA  has 
concluded  that  today’s  amendment 
provides  some  additional  flexibility  in 
the  use  of  overfill  equipment  with  no 
reduction  in  protection  of  human  health 
and  the  environment.  'The  full  comment 
response  document  is  available  in  the 
UST  Docket.  Call  (202)  475-9720  to  make 
an  appointment  with  the  docket  clerk. 

III.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Since  this  amendment  simply 
increases  the  regulated  community’s 
flexibility  of  implementation  by  adding 
some  equally  protective  minimum 
performance  standard  alternatives  to 
the  existing  overfill  design  standards, 
the  amendment  does  not  require  a 
Regulatory  Impact  Analysis. 

This  document  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  Agency 
to  prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  impact  on  a  substantial 
number  of  small  entities.  EPA  believes 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
provide  additional  flexibility  in 
complying  with  the  standards  for 
preventing  the  overfilling  of  USTs. 
Accordingly,  the  Agency  has  concluded 
that  the  law  does  not  require  a 
Regulatory  Flexibility  Analysis  and 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Federalism  Assessment 

Executive  Order  12612  requires  the 
Agency  to  perform  a  federalism 
assessment  on  proposed  and  final  rules. 
The  Executive  Order  specifies  that 
Federal  agencies  should  refrain  from 
limiting  State  policy  options,  consult 
with  States  prior  to  taking  any  actions 
that  would  restrict  State  policy  options, 
and  take  such  actions  only  when  there  is 


a  clear  constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Executive  order  provides  for  a 
preemption  of  State  law  only  if  there  is  a 
clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  limited  to  the  extent  possible. 

The  Agency  has  revised  today’s  rule 
and  concluded  that  a  federalism 
assessment,  as  defined  by  Executive 
Order  12612,  is  not  required.  Today’s 
rule  merely  adds  another  option  for 
meeting  the  Federal  overfill  prevention 
standards;  the  overfill  protection 
objective  for  State  programs  approval 
has  not  changed. 

D.  Paperwork  Reduction  Act 

'This  final  rule  contains  no  new 
information  collection  requirements  and 
thus  will  not  increase  the  paperwork 
burden  on  the  regulated  community  in 
contravention  of  the  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  280 

Hazardous  materials.  Petroleum, 
Underground  storage  tanks. 

Dated:  August  5, 1991. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  260  is  amended  as  set 
forth  below: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912, 6991,  6991(a), 
6991(b),  6991(c),  6991(d),  e991(e).  6991(f), 
6991(h). 

2.  Section  280.20  is  amended  by 
revising  paragraph  (c)(l)(ii)(B)  and  by 
adding  paragraph  (c)(l)(ii)(C)  to  read  as 
follows: 

S  280.20  Performance  etandarde  for  rtew 
USTayatema. 

*  *  •  «  fk 

(c)  *  *  * 

(1)  *  *  * 

(ii)  *  *  * 

(B)  Alert  the  transfer  operator  when 
the  tank  is  no  more  than  90  percent  full 
by  restricting  the  flow  into  ffie  tank  or 
triggering  a  high-level  alarm;  or 

(C)  Restrict  flow  30  minutes  prior  to 
overfilling,  alert  the  operator  with  a  high 
level  alarm  one  minute  before 
overfilling,  or  automatically  shut  off 
flow  into  the  tank  so  that  none  of  the 
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fittings  located  on  top  o£  the  taidc  ate 
exposed  to  product  due  to  overfllting. 

***** 

[FR  Doc.  n-192M  Ffled  *-12-81;  8:45  am] 
namo  code  ssso-so-m 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  97 

Consolidation  of  Grants  tottie  Inaulat 
Areas 

agency:  Office  of  the  Secretary.  HHS. 
action:  Final  rule  with  comment  period. 

summary:  This  technical  rule  adds  five 
programs  to  the  list  ol  Departmeid  of 
Health  and  Human  Services  fcmnula  and 
block  grant  programs  which  may  be 
conscdidated  die  Virgin  Islands. 
Guam.  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  die  Trust  Territory  of  die 
Pacific  Islands  (Republic  of  Palau)  and 
continues  to  permit  eonsolidatioa  of 
certain  Public  Health  Service  programs 
to  the  Federated  States  ol  Micronesia 
and  the  Republic  of  the  Marshall 
Islands. 

DATES:  Effective  date:  This  final  nde 
with  comment  period  is  effective  August 
13. 1981.  Comments  on  this  rule  must  be 
received  October  15. 1901. 

ADDRESSES:  Please  submit  written 
comments  hx  Mr.  fim  Mason,  Office  of 
the  Deputy  Ihider  Secretary  for 
Intergovemmental  Affairs,  Department 
of  Health  and  Human  Services,  Hubert 

H.  Humphrey  Building,  200 
Independence  Ave,  SW..  room  6'14E, 
Washington.  DC  20201. 

Comments  received  in  response  to  this 
rule  may  be  reviewed  in  room  61^ 
between  the  hours  of  9  a.ni.  and  5:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays,  beginning  one  week 
after  die  close  of  the  comraent  period. 
FOR  FURTMER  MWORMATIOW  CONTACT: 

Jim  Mason,  (202)  245-6036  or  Praidc 
Burns,  (202)  245-2892. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  501  of  Public  Law  95-134. 
commonly  referred  to  as  the  Omnibua 
Territories  Act  of  1977,  as  amended  £48 
U.S.C  1469a),  authorizes  Federal 
agencies  to  ccmsolidEde  grants  to  c^tain 
"insular  areas",  Le..  the  Virgin  Islands,  ' 
Gumn.  American  Samoa,  die 
Comaionwealth  of  the  Nfvthern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 


Specifically,  sectioa  501  permits:  A 
Federal  agency  to  consolidate  any  or  afi 
grants  to  each  of  these  insular  areas 
except  those  grants  used  to  make  direct 
payments  to  individuals; 

(b)  A  Federal  agmey  to  waive 
requirements  for  matching  funds, 
iqifdiGations,  and  reports  with  respect  to 
the  consolidated  grants; 

(c)  An  insular  area  to  use  the 
consedidated  ^nt  funds  for  any 
purpose  or  purposes  audiorized  under 
any  of  the  grant  programs  that  have 
been  consolidated; 

(d)  An  insular  area  to  determine  the 
amount  of  funds  to  allocate  to  each 
program  or  purpose  authorized  under 
the  consolidate  grant; 

(e)  An  insular  area  to  tailor  Federal 
assistance  to  its  needs  and  to  reduce  the 
application,  reporting  and 
administrative  requirements;  and 

(f)  An  insular  area  to  use  Federal 
assistance  derived  fiom  one  program  for 
purposes  authorized  by  another,  and 
determine  how  funds  will  be  allocated 
among  the  programs  consolidated.  It, 
however,  must  meet  aD  the  statutory 
and  regulatory  requirements  of  die 
program(s)  under  which  the  apidication 
for  a  consolidated  grant  is  submitted. 

The  Department  published  regulations 
authorizing  the  consolidation  of  certain 
formula  and  block  grants  to  insular 
areas  on  January  19. 1981  (46  FR  4921), 
December  16, 1982  (47  FR  56466^  Mar^ 
25. 1987  (52  FR  9494).  and  October  28, 
1987  (52  FR  41431).  Since  that  time,  all 
eligible  insular  areas  have  submitted 
consoKdated  grant  applications.  For 
fiscal  year  1990,  alt  of  the  insular  areas 
submitted  consolidated  grant 
applications,  ranging  from  one  insular 
area  consolidating  six  programs  to 
another  consolidating  toirteen  programs. 

n.  Provisions  of  the  Final  Rub 

The  tedinical  amendments  to  45  CFR 
part  97,  at  {  97.12,  will  add  two 
programs  administered  by  the 
Administration  for  Children  and 
Families  (ACF)  and  three  programs 
administered  by  Public  Health  Service 
(PHS)  to  the  list  of  formula  and  block 
grant  programs  which  may  be 
consolidated.  Specifically,  we  are 
adding  the  following  block  grant 
program  to  the  list: 

Community  Youth  Activity,  42  U.S.C 
11841.  (PHS). 

Additionally,  we  are  adding  the 
followirtg  other  formula  grant  programs: 

(1)  Emergency  Community  Entices 
Homeless,  42  U.S.C.  llStB.  (ACI^ 

(2)  Community  Food  and  Nutrition.  42 
U.S.C.  9910a.  (ACF): 

(3)  Protection  and  Advocacy  for 
Mentally  Ill  Individuals.  42  U.S.C.  9501. 
(PHS);  and 


(4>Ptobctsfbr  Assistance  b 
TTaosttion  from  Homebssness,  42  U.S.G. 
290  (ce-21)  et  seq.  (PHS). 

In  sddition,  in  order  to  accounnodate 
additional  iHograinfs)  which  the 
Secretary  may  determine  are  available 
for  coBsotidatioR,  we  are  revismg  the 
first  paragraph  of  S  97.12  to  read  as 
follows: 

(a)  These  regulations  apply  to  the 
consolidation  of  grants  under  the  programs 
listed  in  paragraphs  (b)  and  (cj  of  this  saction 
and  to  any  additional  programfs)  as 
determine  by  the  Semtary.  Ibis  Kst  of 
progrsiBS  will  be  periotficaHy  updated  in  the 
Code  of  Federal  Regulations  through 
publication  in  the  Federal  Register. 

Ffnally.  in  $  97.11  we  have  deleted  the 
specific  luristffctional  entities  that  make 
up  the  Trust  Territory  of  the  Pacific 
Islands  CTTPI)  since  only  the  R^ublicof 
Palau  is  still  a  territory.  The  Federated 
States  of  Micronesia  and  the  Republic  of 
the  Marshall  Islands  were  previously 
part  of  the  TTPI  but  they  have  entered 
into  Compacts  of  Free  Associatkaiwith 
the  United  States  and  remain  eligible  for 
certab  health  programs. 

in.  Waiver  of  Nodes  and  Comment 
Proceebree 

A  final  rule  is  being  published  as  this 
action  is  a  torhniral  diange  which  w31 
afford  the  insular  areas  maximum 
flexibility  in  the  operatum/ 
adnnnistrstion  of  tiieit  programs. 
Accordingly,  the  Secretary  has 
determined  that  it  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  use 
notice  and  comment  procedures  in 
issuing  these  regulations.  All  comments 
received  will  be  consideredi  end  the 
rules  wiQ  be  revised,  if  apprt^riate. 

IV.  Impact  Analysis 

Executive  Order 1229 J 

Execative  Oder  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
formaierrule^  which  arc  defined  in  the 
order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more  or  certain  otiier 
specified  effects.  The  Department  has 
determined  that  this  technical  rale  is  not 
a  major  rule  within  the  meaning  of  the 
Execative  order  because  it  will  not  have 
any  efiect  on  the  economy  of  $100 
million  or  more  or  otiierwise  meet  the 
threshold  criteria. 

ReguJeiory  Flexibility  Act  of  1980 

Consistent  wrkh  the  Regulatory 
Flexibility  Act  et  1980  5  U.S.C.  diapter 
6),  the  Department  tries  to  antierpate 
and  reduce  die  impact  of  rules  and 
paperworii  requirements  on  smell 
businesses.  For  each  rale  with  a 
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“significant  economic  impact  on  a 
substantial  number  of  small  entities"  an 
analysis  is  prepared  describing  the 
rule's  impact  on  small  entities.  Small 
entities  are  defined  in  the  Act  to  include 
small  businesses,  small  not  for  profit 
organizations  and  small  governmental 
entities. 

The  primary  impact  of  these 
regulations  is  on  ^e  insular  areas  which 
are  not  “small  entities”  within  the 
meaning  of  the  Act.  For  these  reasons, 
the  Secretary  certifies  that  these  rules 
will  not  have  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L  96-511).  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  record 
keeping  requirements  in  a  proposed  or 
final  rule.  'This  rule  does  not  contain 
information  collection  requirements  or 
increase  Federal  paperwork  burden  on 
the  public  or  private  sector. 

V.  List  of  Subjects  in  45  CFR  Part  97 

Administrative  practice  and 
procedures.  Aged,  Alcoholism,  Child 
welfare.  Community  action  programs, 
Dependent  care  planning.  Drug  abuse. 
Energy,  Family  violence  prevention. 
Grant  programs-energy.  Grant  programs- 
health.  Grant  programs-social  programs. 
Health  care,  Maternal  and  child  health. 
Mental  health  programs.  Public  health. 

For  the  reasons  set  forth  in  the 
preamble,  title  45  part  97  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  97— CONSOUDATION  OF 
GRANTS  TO  THE  INSULAR  AREAS 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  Sec.  501,  Pub.  L  95-134,  as 
amended.  48  U.S.C.  14898. 

2.  Section  97.11  is  revised  to  read  as 
follows: 

$97.11  Which  JiHisdictions  may  apply  for 
a  consolidated  grant? 

The  following  jurisdictions  (insular 
areas),  as  appropriate  with  respect  to 
each  block  and  formula  grant  program, 
may  apply  for  a  consolidated  grant 
under  this  Part  the  Virgin  Islands: 

Guam:  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  and  the  Trust  Territory  of  the 
Pacific  Islands  (the  Republic  of  Palau). 

In  addition,  the  Federated  States  of 
Micronesia  and  the  Republic  of  the 
Marshall  Islands  may  apply  for  a 
consolidated  grant  for  certain  PHS 
programs  as  indicated  in  $  97.12. 


3.  Section  97.12  is  revised  to  read  as 
follows; 

$  97.12  Which  grants  may  be 
consolidated? 

(a)  These  regulations  apply  to  the 
consolidation  of  grants  under  the 
programs  listed  in  paragraphs  (b)  and  (c) 
of  this  section  and  to  any  additional 
program(s)  as  determined  by  the 
Secretary.  The  list  of  programs  will  be 
periodically  updated  in  the  Code  of 
Federal  Regulations  through  publication 
in  the  Federal  Register. 

(b)  Block  Grants. 

(1)  Preventive  Health  and  Health 
Services,  42  U.S.C.  300w-300w-10.^ 

(2)  Alcohol  and  Drug  Abuse  and 
Mental  Health  Services,  42  U.S.C.  300x- 
300X-9.* 

(3)  Maternal  and  Child  Health 
Services,  42  U.S.C.  701-709.® 

(4)  Social  Services,  42  U.S.C.  1397- 
1397f. 

(5)  Community  Services,  42  U.S.C. 
9901-9912. 

(6)  Low-Income  Home  Energy 
Assistance,  42  U.S.C.  8621-8629. 

(7)  Community  Youth  Activity,  42 
U.S.C.  11841.* 

(c)  Other  Grants. 

(1)  Child  Welfare  Services,  42  U.S.C. 
620,  et  seq. 

(2)  Developmental  Disabilities,  42 
U.S.C.  6021-6030. 

(3)  Aging  Supportive  Services  and 
Senior  Centers,  42  U.S.C.  3030d. 

(4)  Congregate  Meals  for  the  Elderly, 

42  U.S.C.  3030e. 

(5)  Home  Delivered  Meals  for  the 
Elderly,  42  U.S.C.  3030f. 

(6)  Child  Abuse  and  Neglect  State 
Grants,  42  U.S.C.  5103(b). 

(7)  Dependent  Care  Planning  and 
Development  State  Grants,  42  U.S.C. 

9871,  eL  seq. 

(8)  Family  Violence  Prevention  and 
Services,  42  U.S.C.  10401,  et  seq. 

(9)  Children's  Justice  Act  42  U.S.C. 
5101,  et  seq. 

(10)  Child  Development  Associate 
Scholarship  Assistance  Act  42  U.S.C. 
10901,  et  seq. 

(11)  Emergency  Community  Services 
Homeless,  42  U.S.C.  11301. 

(12)  Community  Food  and  Nutrition. 

42  U.S.C.  9910a. 

(13)  Protection  and  Advocacy  for 
Mentally  Ill  Individuals,  42  U.S.G  9501. 

(14)  Injects  for  Assistance  in 
Transition  from  Homelessness,  42  U.S.C. 
290  (cc-21)  et  seq. 


'  Certain  Public  Health  Service  program*  for 
which  the  Federated  State*  of  Micronesia  and  the 
Republic  of  the  Marshall  Island*  may  apply  for  a 
consolidated  grant 

*  See  footnote  1  in  f  97.12(a)(1). 

*  See  footnote  1  in  1 97.12(a)(1). 

*  See  footnote  1  in  1 97.12(a)(1). 


Approved:  June  27, 1991. 

Louis  W.  Sullivan, 

Secretary. 

(FR  Doc.  91-19180  Filed  8-12-91: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  910899-1199] 

Groundfish  of  the  Gulf  of  Alaska;  and 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Emergency  interim  rule. 

summary:  NMFS  has  determined  that 
an  emergency  exists  in  groundfish 
fisheries  being  conducted  in  the  Gulf  of 
Alaska  (GOA)  and  in  the  Bering  Sea  and 
Aleutian  Islands  area  (BSAI).  Current 
management  measures  applicable  to  the 
GOA  and  BSAI  could  result  in 
unnecessarily  high  bycatches  of  halibut 
in  trawl  fisheries.  Therefore,  the 
Secretary  of  Commerce  (Secretary)  is 
implementing  new  measures  to 
constrain  halibut  bycatch  rates.  This 
action  is  necessary  to  constrain  Pacific 
halibut  bycatch  amounts  and  facilitate 
enforcement.  It  is  intended  to  further  the 
goals  and  objectives  in  the  Fishery 
Management  Plans  (FMPs)  for 
Groundfish  of  the  Gulf  of  Alaska  and  for 
the  Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  area. 
dates:  Effective  August  7, 1991  through 
November  12, 1991.  Comments 
particularly  are  invited  on  the 
Environmental  Assessment  (EA) 
prepared  for  this  action. 

ADDRESSES:  Copies  of  the  EA  may  be 
obtained  from  Dale  R.  Evans,  Chief, 
Fisheries  Management  Division,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  Alaska 
99802.  Comments  should  be  sent  to  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fisheries  Management 
Division.  NMFS).  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GOA  and  the  BSAI 
are  managed  by  the  Secretary  under  the 
FMPs.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
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Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act]  and  are 
implemented  by  respective  regulations 
for  the  foreign  Hshery  at  50  CFR  611.92 
and  611.93  and  for  the  U.S.  fishery  at  50 
CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  the  U.S. 
fishery  appear  at  50  CFR  part  620. 

At  times,  amendments  to  the  FMPs 
and/or  their  implementing  regulations 
are  necessary  to  respond  to  fishery 
conservation  and  management  issues 
that  cannot  be  addressed  imder  normal 
procedures  within  a  timeframe  provided 
for  by  the  Magnuson  Act.  Section  305(c) 
of  the  Magnuson  Act  provides  for 
issuance  of  an  emergency  rule  to  resolve 
conservation  and  management  issues  for 
up  to  90  days  with  a  possible  90-day 
extension. 

The  Council  recommended  at  its  April 
23-26, 1991,  meeting  that  an  emergency 
rule  be  issued  that  would  (1)  amend 
GOA  regulations  at  50  CFR  672.20(f)  to 
prohibit  trawling  for  groundfish  in  the 
GOA  once  the  bycatch  allowance  for 
Pacific  halibut  is  reached,  except  that 
trawling  for  pollock  with  pelagic  trawls 
would  be  allowed,  and  (2)  amend  GOA 
and  BSAI  regulations  at  50  CFR  672.20(g] 
and  50  CFR  675.20(h),  respectively,  by 
reducing  the  directed  fishing  standards 
for  Pacific  cod  and  for  groundfish  other 
than  pollock  in  the  BSAI  and  GOA 
pollock  fisheries  conducted  with  pelagic 
trawls. 

In  addition,  NMFS  has  determined 
that  two  other  changes  are  necessary. 
First,  an  amendment  to  the  definition  of 
a  fishing  trip  in  BSAI  regulations  at  50 
CFR  675.20(i)(2)  is  necessary  to  relieve  a 
burden  on  fishermen,  and  second, 
amendments  to  GOA  and  BSAI 
regulations  at  50  CFR  672.20(f)(1)  and 
675.21(c)(2),  respectively,  are  necessary 
to  enforce  closures  to  fishing  by  vessels 
using  nonpelagic  trawls. 

Therefore,  this  emergency  rule 
implements  the  following  measures: 

(1)  All  trawling  for  groundfish  in  the 
GOA  is  prohibited  when  the  halibut 
prohibited  species  catch  (PSC)  limit  or 
seasonal  allowance  thereof  is  reached, 
except  that  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawls  will  be 
allowed; 

(2)  Directed  fishing  standards  are 
reduced  for  BSAI  Pacific  cod  and  for  all 
GOA  groundfish  other  than  pollock  that 
are  caught  while  fishing  for  pollock  with 
pelagic  trawl  gear; 

(3)  The  definition  of  a  fishing  trip  in 
the  BSAI  for  purposes  of  calculating 
directed  fishing  standards  is  amended 
such  that  a  vessel  starts  a  new  trip 
when  it  enters  or  leaves  a  subarea  or 
reporting  area  to  which  a  directed 
fishing  prohibition  applies;  and 


(4)  Vessels  must  render  non-pelagic 
trawls  unusable  for  fishing  when 
conducting  fishing  operations  in  areas 
closed  to  the  use  of  non-pelagic  trawls 
for  a  particular  target  species  category  if 
that  vessel  retains  proportions  of  that 
target  species  category  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard. 

Restrictions  on  the  Use  of  Trawls  in  the 
Gulf  of  Alaska 

In  the  GOA,  Pacific  halibut  are  caught 
in  the  groundfish  fisheries  as  bycatch. 
Halibut  bycatch  is  controlled  through 
the  use  of  PSC  limits.  For  the  1991 
fishing  year,  2,000  metric  tons  (mt)  of 
Pacific  halibut  mortality  are  apportioned 
to  trawl  gear.  This  amount  is  seasonally 
apportioned  into  bycatch  allowances  for 
each  of  the  four  calendar  quarters.  The 
allowances  are;  600  mt  for  each  of  the 
first  and  second  calendar  quarters  and 
400  mt  for  each  of  the  third  and  fourth 
calendar  quarters. 

Gulf  of  Alaska  regulations  at  50  CFR 
672.20(f)  require  the  Regional  Director, 
NMFS,  to  prohibit  fishing  with  non- 
pelagic  trawl  gear  for  the  remainder  of  a 
season  or  for  the  remainder  of  the 
fishing  year  if  the  trawl  bycatch 
allowance  or  the  trawl  PSC  limit  is 
reached.  Pelagic  trawl  gear  is  defined  at 
50  CFR  672.2. 

As  currently  defined  in  BSAI  and 
GOA  regulations,  the  wide  mesh 
configuration  of  the  forward  portion  of  a 
pelagic  trawl  is  intended  to  release 
bycatches  of  halibut  that  are  susceptible 
to  capture  by  a  pelagic  trawl  while 
fishing  for  groundfish  species,  such  as 
pollock.  NMFS  has  learned  that  when 
closures  to  nonpelagic  trawls  were 
instituted  in  the  BSAI  during  the  first 
quarter  of  1991,  some  fishermen 
reconfigured  conventional  bottom  trawls 
to  meet  the  pelagic  trawl  definition  by 
adding  a  wide-mesh  section  to  the 
forward  portion  of  the  net.  When 
trawling  with  non-pelagic  trawls  was 
prohibited  as  a  result  of  the  halibut 
seasonal  bycatch  allowance  being 
reached,  fishermen  continued  to  fish 
with  a  reconfigured  trawl  for  the  same 
species.  NMFS  reviewed  BSAI  observed 
bycatch  data  that  demonstrated  halibut 
bycatch  rates  achieved  with 
reconfigured  trawls  to  be  the  same  as 
those  achieved  with  bottom  trawls.  The 
reconfiguration  complied  with  the 
technical  definition  of  a  pelagic  trawl 
and,  therefore,  could  not  be  prohibited 
in  areas  open  to  the  use  of  a  pelagic 
trawl. 

The  continued  use  of  a  reconfigured 
trawl  once  the  seasonal  halibut 
allowance  has  been  reached  resulted  in 
additional  halibut  bycatch,  thereby 
fioistrating  the  intent  of  the  Council  to 


minimize  halibut  bycatch.  To  allow 
continuing  halibut  bycatch  after  a 
closure  that  is  intended  to  limit  halibut 
bycatch  amounts  is  inconsistent  with 
the  goals  and  objectives  of  the  FMP.  In 
response  to  this  problem,  NMFS 
amended  BSAI  regulations  at  50  CFR 
675.21(c)(2](iii)-(iv)  by  prohibiting  all 
trawling  for  Pacific  cod  when  the 
seasonal  allowance  of  the  Pacific 
halibut  PSC  apportioned  to  the  “other 
fishery”  is  reached  (56  FR  21619;  May  10, 
1991). 

The  Council  anticipates  that  the 
problem  experienced  in  the  BSAI  also 
will  occur  in  the  GOA.  When  the  Pacific 
halibut  seasonal  PSC  allowance  is 
reached,  and  all  trawling  with  non¬ 
pelagic  trawls  is  closed,  fishermen 
simply  can  use  reconfigured  trawls  and 
resume  fishing  on  the  sea  bed  for  the 
same  species  for  which  the  fishermen 
were  fishing  prior  to  the  closure. 
Subsequent  Pacific  halibut  bycatches 
would  be  expected  to  continue, 
probably  at  the  same  rate  experienced 
with  bottom  trawls.  Although  any 
bycatches  would  be  counted  against  the 
next  quarter’s  allowance,  the  Coimcil’s 
intent  to  promote  trawling  opportunity 
through  Ae  year  would  be  thwarted. 
When  the  entire  2,000  mt  of  Pacific 
halibut  mortality  is  reached,  halibut 
bycatch  could  still  continue,  thwarting 
the  Council’s  intent  to  limit  the  amount 
of  trawl-caught  mortality  to  2,000  mt. 

The  Council  recommended  that  the 
Secretary  implement  an  emergency  rule 
to  amend  existing  GOA  regulations  by 
prohibiting  all  trawling  for  groundfish, 
except  pollock,  once  the  halibut  bycatch 
allowance  apportioned  to  trawl  gear  is 
reached.  Trawling  for  pollock  with 
pelagic  trawls  will  still  be  allowed. 

The  Secretary  concurs  in  the  Coimcil’s 
recommendation,  and  hereby  prohibits 
all  trawling  for  groundfish  in  the  GOA 
except  pollock,  once  the  halibut  PSC 
limit,  or  seasonal  allowance  thereof,  is 
reached.  Trawling  for  pollock  with 
pelagic  trawl  gear  will  be  allowed. 

Directed  Fishing  Standards 

Based  on  advice  from  NMFS,  the 
Council  considered  the  extent  to  which 
vessels  might  fish  for  pollock  with 
pelagic  gear  and  then  top  off  their  BSAI 
catches  of  pollock  with  Pacific  cod,  and 
their  GOA  catches  of  pollock  with  other 
bottom  dwelling  groundfish,  resulting  in 
high  bycatch  rates  of  halibut.  Existing 
standards  for  directed  fishing  at  50  CFR 
672.20(g]  and  50  CFR  675.20(h)  allow 
retained  amounts  of  Pacific  cod  to 
comprise  up  to  20  percent  of  all  other 
fish  or  fish  products  retained  on  board  a 
vessel  during  a  trip.  A  pelagic  trawl  as 
defined  normally  is  not  used  to  fish  for 
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Pacific  cod,  and  the  pelagic  trawl  fishery 
for  pollock  normally  intercepts  only 
small  amounts  of  Pacific  cod  as  bycatch. 
A  vessel  could  use  other  trawl  gear  to 
target  on  Pacific  cod,  tipping  o^  the 
amounts  of  retained  pollock  onboard 
with  up  to  20  percent  Pacific  cod. 
Because  the  value  of  trawl-caught 
Pacific  cod  that  has  been  fiozen  at  sea  is 
relatively  high,  the  economic  incentive 
to  top  with  Pacific  cod  exists. 
Trawfing  for  Pacific  cod  with 
reconfigured  pelagic  trawls  would  result 
in  additiaoal  catches  of  Pacific  halibut 
worsening  die  problem  of  halibut 
bycatch  in  areas  where  the  seasonal  or 
annual  halibut  bycatch  allowance  to 
trawl  gear  has  been  reached. 

To  resolve  this  problem,  the  Covincil 
recommended  reduction  of  certain 
directed  fishing  standards  that  are  used 
to  govern  retention  of  various  groundfish 
species  for  whidi  directed  fisheries  have 
been  closed.  The  BSAI  and  GOA 
directed  fishing  standards  are  found  at 
50  CFR  675.20(h)  and  50  CFR  672.20(g]. 
respectively. 

In  the  BSAI,  retained  amounts  of 
Pacific  cod  that  are  20  percent  or  more 
of  the  aggregate  catch  of  other  fish 
retained  on  board  at  the  same  time 
during  the  same  trip  are  considered  to 
have  occurred  as  a  result  of  directed 
fishing.  Amounts  of  Pacific  cod  less  than 
20  percent  woidd  be  considered  to  have 
been  incidentally  caught  (see  50  CFR 
675.20(h)(i)).  In  the  GOA  retained 
amounts  of  any  groundfish  other  than 
sablefish  that  are  20  percent  or  more  of 
the  aggregate  catch  amounts  retained  on 
board  at  die  same  tune  during  the  same 
trip  are  considered  to  have  occurred  as 
a  result  of  (firected  fishing  (see  50  CFR 
672.20(g)(3}).  Amounts  of  any  groundfish 
other  Aan  sablefish  less  than  20  percent 
would  be  considered  to  have  been 
incidentally  caught. 

However,  in  tte  BSAI  and  GOA,  if  die 
directed  fishery  for  Pacific  cod  has  been 
closed,  but  pollodc  directed  fishing  with 
pelagic  travds  is  still  ongoing,  then 
amounts  of  Pacific  cod  up  to  20  percent 
of  the  amount  of  pollock  retained 
onboard  would  be  permissible.  This 
percentage  of  Pacific  cod  measured 
against  pollock  caught  with  non-pelagic 
trawls  would  be  appropriate.  In  a 
pelagic  trawl  fishety  (ot  pollock,  a 
substantially  smaller  proportion  of 
Pacific  cod  would  suffice  to 
accommodate  incidental  catch. 

For  die  BSAI,  the  Council 
recoRunended  that  Uie  directed  fishing 
standard  for  Pacific  cod  cau^t  in  a 
pollock  fisheiy  with  pelagic  gear  be 
reduced  so  that  Pacific  must 
comprise  less  than  7  percent  of  the 
amount  of  poUock  retained  on  board.  In 
fisheries  s^  open  to  all  trawl  gear,  the 


directed  fishing  standard  for  Pacific  cod 
would  remain  unchanged  at  20  percent. 
For  the  GOA,  die  Ccimcil  adopted  a 
NMFS  recommendation  that  the  directed 
fishing  standard  for  all  groundfish 
caught  in  a  pollock  fishery  with  pelagic 
gear  be  7  percent  of  the  amount  of 
pollock.  A  directed  fishing  standard  for 
just  Pacific  cod  in  the  BSAI  and  not  all 
groundfish  is  appropriate  because  other 
directed  trawl  fisheries,  such  as  flatfish, 
would  still  be  open  under  other 
provisions  of  50  CFR  part  675. 

The  Secretary  concurs  in  the  Council's 
recommendation,  and  hereby  reduces 
the  BSAI  directed  fishing  standard  for 
Pacific  cod  to  7  percent  when  only 
pelagic  trawls  for  pollock  are  allowed. 
The  Secretary  also  reduces  the  GOA 
directed  fishing  standard  for  groundfish, 
other  than  pollock,  to  7  percent  in  a 
directed  pollock  fisheiy  when  only 
pelagic  trawls  are  allowed.  Reducing  the 
directed  fishing  standard  will  remove 
the  economic  incentive  to  fish  non- 
pelagic  trawls  to  top  off  pollock  catches. 

Definition  of  a  Trip  for  Purposes  of 
Calculating  Directed  Fishing  Standards 
in  the  BSAI 

In  the  BSAI,  the  amount  of  a 
groundfish  species  that  may  be  retained 
on  board  when  directed  fishing  is  closed 
is  measured  on  the  basis  of  a  fishing 
trip.  As  applied,  the  definition  of  a  trip 
at  {  675.20(iX2)  prevents  fishermen  from 
being  able  to  start  new  trips  for  bycatch 
accounting  purposes  when  moving  into 
areas  subject  to  inseason  bycatch 
restrictions.  These  restrictions,  found  at 
§  675.21.  constrain  amounts  of  Pacific 
halibut,  red  king  crab,  and  Tanner  crab 
that  may  be  talmn  as  bycatch  in  various 
trawl  fisheries. 

As  an  example,  (  675.^c}(l)(ui) 
illustrates  a  bycatch  restriction  that  is 
linked  to  the  defimtioa  of  a  trip  at 
§  67S.20(i)(2),  using  rock  sole  as  a  target 
spedes.  Section  675.2i(cXlKih)  requires 
the  Secretary  to  publish  a  notice  in  the 
Federal  Kegister  closing  Zones  1  and  Hi 
to  vessels  engaging  in  the  directed  rode 
sole  fishery  for  the  remainder  of  the 
fishing  year  or  for  the  remainder  of  the 
season  if,  daring  die  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  primary  PSC  allowance  or 
seasonal  appoitioiunent  of  the  PSC 
allowance  of  Pacific  halibut  in  the  BSAI 
management  area  while  participating  in 
the  domestic  annual  processing  rock 
sole  fishery.  In  1991,  Zones  1  and  2H 
were  actually  closed  on  March  15  (56  FR 
11697;  March  20, 1991).  The  definition  dF 
directed  fishing  for  rock  sole  is  found  at 
§  675.20(hXl)  i^ich,  in  turn,  references 
the  definitim  of  a  trip  in  %  675.20(i)(2). 


As  stated  at  {  675.20(1X2),  the 
operator  of  a  vessel  is  engaged  in  a 
single  fishing  trip  from  the 
commencement  of  or  continuation  of 
fishing  after  the  elective  date  of  a 
notice  prohibiting  directed  fishing  under 
§  675.20(aK6)  until  any  ofiload  or 
transfer  of  any  fish  or  fish  product  fiom 
that  vessel  or  until  the  vessel  leaves  the 
subarea  where  fishing  activities 
commenced,  whichever  occurs  first. 

Two  subareas  in  the  BSAI  are  defined  at 
§  675.2  as  the  Bering  Sea  subarea  and 
the  Aleutian  Islands  subarea. 

When  the  directed  fishery  for  rock 
sole  is  dosed  in  Zones  1  and  2H  as 
described  above,  die  directed  rock  sole 
fishery  elsewhere  in  the  Bering  Sea 
subarea  could  still  be  open.  A  vessel 
could  have  rock  sole  on  board  that  was 
caught  legally  within  the  Bering  Sea 
subarea  but  outside  Zones  1  and  2H  as  a 
result  of  a  directed  fishery.  The  vessel 
could  then  move  into  either  Zone  1  or 
Zone  2H  and  immediately  be  in 
violation,  because  the  "fishing  trip"  has 
not  ended  under  the  existing  trip 
definition,  thus  preventing  the  vessel 
from  beginning  a  new  count  of  how 
much  r(^  sole  the  vessel  is  allowed  to 
have  on  board.  To  be  legal  die  vessel 
operator  would  have  to  discard  rock 
sole,  or  otherwise  offload  the  rock  sole 
products,  until  the  remaining  proportion 
of  rock  sole  on  board  was  consistent 
with  the  directed  fishing  definition. 

This  situation  imposes  uimecessary 
burdens  on  fishing  vessels.  Vessels 
should  be  able  to  move  into  areas  where 
a  directed  fishing  prohibition  applies 
even  though  vessels  have  the  legally 
harvested  prohibited  species  on  board. 

For  reasons  given  above,  the 
Secretary  is  amending  the  definition  of  a 
trip  in  the  BSAI  regulations  such  that  a 
vessel  starts  a  new  trip  from  the  date 
that  directed  fishing  prohibitions  apply 
imtil  the  vessel  enters  or  leaves  a 
subarea  or  reporting  area  to  whidi  a 
directed  fishing  prohibition  applies.  As 
with  other  dirked  fishing  prohibitions, 
vessel  operators  will  need  to  maintain 
Iogbo(4cs  required  by  existing 
recordkeepiiig  and  reporting  regulations 
at  §  675.5  to  substantiate  amounts  of 
groundfish  species  on  board  in  areas 
otherwise  closed  to  directed  fishing. 

Rendering  Non-Pelcfgic  Tmwls 
Unusable  for  Fishing 

In  the  GOA  and  BSAI,  regulations  at 
50  cm  672.20(n  and  675.21(c)(2) 
authorize  continued  trawling  for 
groundfish  or  pollock,  respectively,  by 
vessels  using  pelagic  travds  after  certain 
bycatdi  aUowances  have  been  reached. 
Such  authorized  trawting  could  occur  in 
reporting  areas  that  simultaneously  are 
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open  to  directed  fishing  for  other 
groundfish  species.  A  vessel  operator 
could  have  both  pelagic  and  non-pelagic 
trawls  on  board  the  vessel.  Without  a 
constant  enforcement  presence,  a  vessel 
operator  could  target  on  BSAI  pollock  or 
C^A  groundfish  with  a  non-pelagic 
trawl  in  areas  closed  to  directed  fishing 
with  such  gear.  The  vessel  operator 
could  then  record  all  retained  BSAI 
pollock  or  GOA  groundfish  as  having 
been  caught  with  pelagic  trawls.  NMFS 
has  no  practical  way  to  enforce  against 
this  loophole. 

NMFS  has  determined  that  regulations 
at  50  CFR  672.20{f)(l)(i)  and  675.21(c)(2) 
are  not  enforceable  without  substantial 
commitments  in  manpower  and  funding. 
Therefore,  the  Secretary  amends 
672.20(f)(1)  and  675.21  by  requirii^ 
vessels  to  render  each  non-pelagic  trawl 
imusable  for  fishing  if  the  vessel  is 
fishing  in  reporting  areas  closed  to 
directed  fishing  with  non-pelagic  trawls 
for  a  particular  target  species  category 
but  the  use  of  pelagic  trawls  for  that 
target  species  category  is  still  allowed. 
This  requirement  will  only  apply  to 
vessels  that  have  a  proportion  of  that 
target  species  category  on  board  equal 
to  or  greater  than  ^e  applicable 
directed  fishing  standard.  To  be 
unusable  for  fishing  means  that  the  non- 
pelagic  trawl  must  be  detached  fi^m 
trawl  reels  and  towing  lines,  and  it  must 
be  removed  from  the  trawl  alley  and 
stored  either  below  deck,  or  otherwise 
secured. 

A  definition  of  trawl  alley  is  added  to 
50  CFR  672.2  and  675.2  as  being 
necessary  to  implement  the  intent  of  this 
regulation.  A  definition  of  non-pelagic 
trawl  also  is  added  to  §§672.2  and  675.2 
to  clarify  this  regulation  and  other 
regulations. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Adminstrator  finds  that 
reasons  justifying  promulgation  of  this 
rule  on  an  emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  imder 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  Based  on 
BSAI  data  from  the  first  quarter  of  1991, 
fishing  with  reconfigured  pelagic  trawls 
on  the  seabed,  resulting  in  unacceptable 
bycatches  of  Pacific  halibut,  occurred 
and  will  continue  thereby  undercutting 
the  intent  to  limit  bycatch  and  extend 


fishing  through  the  year,  topping  ofi 
groundfish  catches  with  Pacific  cod  will 
result  in  even  more  bycatches  of  halibut; 
the  definition  of  a  fishing  trip  used  for 
BSAI  bycatch  monitoring  purposes  will 
cause  some  fishermen  to  forego  fishing 
opportimities  to  avoid  being  in  violation 
of  a  regiilation  that  is  uimecessarily 
burdensome;  and  existing  closures  to 
non-pelagic  trawl  gear  will  continue  to 
be  unenforceable  and  present 
opportunities  to  violate  regulations 
important  for  conservation  and 
management  of  the  groundfish  fisheries. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

The  Assistant  Administrator  prepared 
an  EA  for  this  rule  and  concluded  that 
there  will  be  no  significant  impact  on 
the  human  environment  A  copy  of  the 
EA  is  available  fi^m  the  Regional 
Director  at  the  above  address. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
usual  procedures  of  that  order  is  not 
possible. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act,  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Parts  672  and 
875 

Fisheries,  Fishing  vessels. 

Dated:  August  5, 1991. 

Michael  F.  Tillman, 

Acting  Asssitant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 


Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  672.2,  definitions  of  non-pelagic 
trawl  and  trawl  alley  are  added  in 
alphabetical  order  ^m  August  7, 1991 
until  November  12, 1991  to  read  as 
follows: 

§  672.2  Definitions. 
***** 

Non-pelagic  trawl  means  a  trawl 
which  has  ^scs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  or  which  does  not 
otherwise  conform  with  the  definition  of 
a  pelagic  trawl  contained  in  this 
paragraph. 

***** 

Trawl  alley  means  that  part  of  the 
trawl  deck  forward  of  the  stern  of  the 
vessel  and  aft  of  the  location  where 
trawl  reels  may  be  located  and  where 
the  trawl  is  placed  after  retrieval  during 
fishing  operations  for  purposes  of 
emptying  the  trawl  of  fish. 
***** 

3.  In  §  672.20,  paragraphs  (f)(1)  and 
(8)(3)  suspended  from  August  7, 1991 
until  November  12, 1991  and  new 
paragraphs  (f)(3),  (g)(4),  and  (g)(5)  are 
added  ^m  August  7, 1991  until 
November  12. 1991  to  read  as  follows: 

§  672.20  General  limitatione. 

***** 

(f)  *  *  * 

(3)(i)  Trawl  gear.  If,  during  the  fishing 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  trawl  gear  and  delivering 
their  catch  to  foreign  vessels  (JVP 
vessels)  or  operators  of  vessels  using 
trawl  gear  and  delivering  their  catch  to 
U.S.  fish  processors  or  processing  their 
catch  on  board  (DAP  vessels)  will  reach 
their  proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this  section,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  directed  fishing  for 

(A)  Pollock  by  JVP  or  DAP  vessels 
using  non-pelagic  trawl  gear  for  the 
remainder  of  the  season  to  which  the 
PSC  allocation  applies;  and 

(B)  Groundfish,  except  for  pollock,  by 
JVP  or  DAP  vessels  using  any  trawl  gear 
for  the  remainder  of  the  season  to  which 
the  PSC  allocation  applies. 

(ii)  In  reporting  areas  where  directed 
fishing  with  nonpelagic  trawls  for  a 
target  species  category  is  closed,  if  the 
amoimt  of  that  target  species  category 
retained  on  board  a  vessel  is  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard  as  defined  by 
paragraph  (g)  of  this  section,  the 
operator  of  that  vessel  must  detach  all 
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non-pelagic  trawls  ft'om  trawl  reels  and 
towing  lines,  remove  non-pelagic  trawls 
from  the  trawl  alley  and  store  all  non- 
pelagic  trawls  either  below  deck,  or 
secure  them  in  an  area  so  that  they  are 
rendered  unusable  for  Hshing. 

(iii)  Hook-and-line  gear.  If,  during  the 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  hook-and-line  gear  and 
delivering  their  catch  to  foreign  vessels 
(JVP  vessels)  or  operators  of  vessels 
using  hodc-and-line  gear  and  delivering 
their  catch  to  U.S.  fish  processors  or 
processing  dieir  catch  on  board  (DAP 
vessels)  will  reach  their  proportional 
share  of  the  seasonal  allocation  of  the 
halibut  PSC  limit  provided  for  under 
paragraph  (fK2)  of  this  section,  the 
Regional  Director  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
fishing  by  fVP  or  DAP  vessels,  as 
appropriate,  with  hook-and-line  gear  for 
the  remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(iv)  Pot  gear.  If  during  the  year,  the 
Regional  Director  determines  that  the 
catch  of  halibut  by  operators  of  vessels 
using  pot  gear  and  d^vering  their  catch 
to  foreign  vessels  (]VP  vessels)  or 
operators  of  vessels  using  pot  gear  and 
delivering  their  catch  to  U.S.  Hsh 
processors  or  processing  their  catch  on 
board  (DAP  vessels)  will  reach  their 
proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this  section,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  fishing  by  (VP  or  DAP 
vessels,  as  appropriate  with  pot  gear  for 
the  remaind^  of  the  season  to  which  the 
PSC  allocation  applies. 

(v)  Unused  PSC  allocated  to  JVP 
trawl,  hook-and-line.  or  pot  gear,  or  to 
DAP  trawi  hook-and-line,  or  pot  gear 
will  be  added  to  its  respective  PSC 
allocation  for  the  next  season  during  a 
current  fishing  year. 

(vi)  If  a  seasonal  allocation  to  JVP 
trawl,  hook-and-line,  or  pot  gear,  or  to 
DAP  trawl,  hook-and-line,  or  pot  gear  is 
exceeded,  the  amount  by  which  the 
seasonal  allocation  is  exceeded  will  be 
deducted  from  its  respective  allocation 


for  the  next  season  during  a  current  from  August  7, 1991  until  November  12, 

fishii^  year.  1991  to  read  as  follows; 


(4)  The  operator  of  a  vessel  is  engaged 
in  directed  fishing  for  groundfish  other 
than  pollock  with  pelagic  trawl  gear  if 
he  retains  at  any  time  during  a  trip  an 
amount  of  groundfish  other  than  pollock 
equal  to  or  greater  than  7  percent  of  tfie 
aggregate  amount  of  pollock  retained  at 
the  same  time  by  the  vessel  during  the 
same  trip. 

(5)  Other.  Except  as  provided  under 
paragraphs  (g)(1),  (g)(2).  and  (g)(4)  of 
this  section,  the  operator  of  a  vessel  is 
engaged  in  the  directed  fishing  for  a 
specific  species  or  species  group  if  he 
retains  at  any  particular  time  during  a 
trip  that  species  or  species  group  in  an 
amount  equal  to  or  greater  Uian  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  by  the 
vessel  during  the  same  trip. 

PART  €75— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

4.  In  §  675.2,  definition  of  non-pelagic 
trawl  {uid  trawl  alley  are  added  in 
alphabetical  order  ^m  August  7, 1991 
until  November  12, 1991  to  read  as 
follows: 

§672.5  Definitions. 

«  •  «  •  • 

Non-pelagic  trawl  means  a  trawl 
which  has  discs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  or  which  does  not 
otherwise  conform  with  the  definition  of 
a  pelagic  travd  contained  in  this 
paragraph. 

«  •  *  •  • 

Trawl  alley  means  that  part  of  the 
trawl  deck  forward  of  the  stem  of  the 
vessel  and  aft  of  the  location  where 
trawl  reels  may  be  located  and  where 
the  trawl  is  placed  after  retrieval  during 
fishing  operations  for  purposes  of 
emptying  the  trawl  of  fish. 

•  *  *  «  • 

5.  Section  675.20,  paragraphs  (h)(1) 
and  (h)(2)  are  suspended  from  August  7, 
1991  until  November  12, 1991  and  new 
paragraphs  (h)(7)  and  (i)(3)  are  added 


§  675.20  General  Hmltahons. 

«  •  «  •  • 

(h)  *  *  • 

(7)  Pelagic  trawl  gear  for  Pacific  cod. 
The  operator  of  a  vessel  is  engaged  in 
direct^  fishing  for  Pacific  cod  ivith 
pelagic  trawl  gear  if  he  retains  at  any 
time  during  a  trip  an  amount  of  Pacific 
cod  equal  to  or  greater  than  7  percent  of 
the  aggregate  amount  of  other  fiish 
retained  on  the  vessel  at  the  same  time 
during  the  same  trip. 


(3)  Trip.  For  purposes  of  this 
paragra^,  the  operator  of  a  vessel  is 
engaged  in  a  single  fishing  trip  fiom  the 
commencement  of  or  continuation  of 
fishing  after  the  efiective  date  of  a 
notice  prohibiting  directed  fishing  under 
paragraph  (a)(8)  of  this  section,  or  under 
§  675.21(c),  until  the  vessel  enters  or 
leaves  a  subarea  or  reporting  area  to 
whidi  a  directed  fishing  prohibition 
applies,  or  until  any  offload  or  transfer 
of  any  fish  or  fish  product  from  that 
vessel,  whichever  occurs  first. 

6.  In  §  675.21,  paragraph  (cK2)(v)  is 
added  from  August  7, 1991  until 
November  12, 1991  to  read  as  follows: 

§67&21  Prohibited  species  catch  (PSC) 
limitations. 


(c)  ‘  ‘ 

(2)  •  •  * 

(v)  In  reporting  areas  where  directed 
fishing  with  non-pelagic  trawls  for  a 
target  species  category  is  dosed,  if  the 
amount  of  that  target  species  cat^ory 
retained  on  board  a  vessel  is  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard  as  defined  by 
paragraph  (h)  of  this  section,  the 
operator  of  that  vessel  must  detach  all 
non-pelagic  trawls  from  trawl  reels  and 
towing  lines,  remove  non-pelagic  trawls 
from  the  trawl  alley  and  store  all  non- 
pelagic  trawls  etdier  below  dedc,  or 
secure  them  in  an  area  so  that  they  are 
rendered  unusable  for  fishing. 

*  •  *  •  • 

(FR  Doc.  91-16953  Filed  8-7-91:  3:17  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  cutes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  pereona  ait 
opportunity  to  partlcipafe  te  the  rule 
making  pnor  to  die  adbptfon  of  9ie  firaf 
mles. 


DEFARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HaaRtr  Inspection 
Service 

7  CFR  Part  919 

[Docket  No.  9'F-0771 

Papayas  Frons  Kaveail 

AQENCv:  Ammal  and  Plant  Health 
Inspection  Service,  IISDA. 
action:  Roposed  rale. 


SUSSMANV:  We  are  (Nroposiiig  to  amend 
the  ‘’Hawanan  Phrits  and  Vegetables’* 
regulations  !o  remore  the  "dottHe  bof 
water  cKp**  as  an  approved  quarantine 
treatment  for  papayas  intended  for 
movement  from  die  State  of  Hawaif  to 
other  parts  of  die  United  States,  We 
believe  dtfs  action  is  necessary  to 
reduce  the  risk  of  the  spread  of  peats 
that  are  new  or  not  widely  prevalent  or 
distributed  within  and  throughout  the 
United  States. 

DATES:  Coaatderatkm  will  be  ghiea  only 
to  comments  received  on  or  before 
September  12;  19S1. 
addbessestTo  help  ensure  that  your 
comments  are  considered,  send  an 
originaf  and  three  copies  to  Chief 
ReguTatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Buiicfrng,  6505  Bdcreat  Road, 

Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-077.  Comments  received  amy  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Indcpendenee 
Avenue  SW..  Waabington.  DC,  between 
8  a.BL.  and  4:30  pun..  Monday  through 
Friday,  except  holidays. 

FOR  FURTNOS IHFORRIATIOW  CONTACT; 
David  R.  Reeves.  Operations  Officer, 
Port  Operations,  PFQ,  ARflS,  USDA, 
room  635,  Fiedera!  Bttildmg,  6505  Befcrest 
Road,  Hysttsvilfe,  MD  2078Z;  301-439- 
8295. 


8UPPLEMEMTARV  INFORMATION: 
Background 

The  regalatkms  regarding  firmta  uid 
vegetables  from  Hawaii  (contained  in  7 
CFR  318.13  through  318.13-16  and 
referred  to  below  as  the  regulations}, 
quarantine  the  State  of  Hawaif  end 
regulate  the  interstate  movement  from 
Hawaii  of.  among  other  things,  papayas 
in  a  raw  or  unprocessed  state.  'Itie 
regulations  require,  as  a  condition  of 
interstate  movement  from  Hawaii,  tftat 
papa3ras  be  treated  with  an  approved 
treatment  specified  in  the  regnlationa. 
The  approved  treatments  destroy  the  life 
stages  of  the  Meditetraaeaii  fruit  fly 
{Ceratitis  capitata  (Wied.]),  the  melon 
fly  [Paeva-  emevrbitae  (Coq.))i,  and  tfie 
Oriental  fruit  Oy  (Dbcoe  dix^lis 
(Hendel)X  These  fruit  fhea.  contmonty 
referred  to  as  ‘'THIIy.’*  infest  Hawaii  bet 
not  the  rest  of  the  United  States. 
Removal  of  Oonble  Hot  Water  EKpao  an 
Approved  Treetment 

The  current  regulations  is  S  318.13-4f 
set  forth,  as  one  of  the  approved 
trestmente  for  pepeyas  from  Hawaii,  a 
process  called  the  “double  hot  water 
dip.**  The  regulations  provide  that  this 
treatment  may  be  used  only  for  papayas 
of  a  certain  ripeness,  and  oiriy  if 
completed  within  18  hours  of  the 
papayas  being  picked.  Additionalfy,  the 
ambient  temperature  surrounding  the 
papayas  must  not  fall  below  a  specified 
temperaitiwe  from  die  tfrae  the  fratt  ia 
picked  uDtS  it  is  treated.  The  dipping 
itseff  mast  be  carried  ovt  accardiog  to 
precise  tinw/temperature  eocehmations 
that  require  dose  momtoring  of  the 
dipping  process. 

Ahboogb  research  conducted  by  the 
Department  of  Agriculture  deaumetrates 
that  the  double  hot  water  dip  is  effective 
when  carried  out  as  approved,  we  have 
found  that  we  frequently  have 
insufficient  personnel  to  monitor  each 
step  of  the  treatment  to  ensure  that  all 
safeguards  are  maintained.  It  is 
pavb^arly  difficult  to  ensure  that  no 
more  thas  19  botus  elapses  between  dte 
picking  of  the  frdt  and  its  treatmcRt  We 
believe  that  our  inabifity  to  cany  out 
comprehensive  monitoring  may  be 
creating  an  unacceptable  risk  of  the 
interstate  spread  of  dangerous  plant 
pests  from  Hawaii.  On  two  occasions, 
quality  control  inspections  have 
discovered  Triflies  that  appear  to  have 
survived  the  treatment  pomrbly  due  to 
our  inability  to  monitor  coeh  step  of  dm 
process. 


Alternatives  to  the  use  of  die  double 
hot  water  treatroent  exist,  and  offer 
advantages  to  bodi  ^  Animal  and 
Plant  Health  Inspection  Service  and  the 
papaya  indostry  over  die  doable  hot 
water  dip.  For  hntanee,  the  indostry  has 
in^eated  that  the  doable  hot  water  (fip 
treatment,  vdiich  prohfints  the 
processing  of  frnit  diet  is  more  dian  Mi 
ripe,  affects  dm  ripening  of  papayas  and 
often  resnfts  to.  undesirable  spots. 

The  other  approved  treatments  <to  not 
affect  the  ripenmg  of  the  fruit. 
Additionally,  these  alternative 
treatments  require  no  pre-treatment 
monitormg  and  include  no  ripeness 
requirements,  thereby  posing  less  risk  of 
treatment  failure.  We  are  dierefore 
proposing  to  remove  the  double  hot 
water  dip  treatment  as  an  approved 
treatment  for  papayas  from  Hawau. 

Executive  Order  12291  and  Regulatory 
FlexibflRy  Act 

We  are  isauiog  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determiaed  that  it  ia 
not  a  “major  rule’*  Based  on  infonaaition 
compiled  by  the  Departmmkt,  we  have 
determined  that  this  nde  woidd  have  am 
effect  OB  the  economy  of  leas  then  $H)0 
million:  would  not  cause  a  RMjor 
increase  hi  costs  or  prices  for 
consumcfs.  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geograpdiic  regions;  and 
would  not  cause  a  signtficant  adverse 
effect  OD  competition,  emplayment. 
investment,  productivity,  huiovation,  or 
on  the  ability  of  United  Statca-beaed 
enterprises  to  con^iete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;. 

In  1990,  apprendmatefy  19.9  milKon 
poands  of  fr^  papayas,  valoed  at 
approximately  $4.9nBlfiMi,  were 
shipped  from  Hawah  to  the  mainland 
United  States.  This  represented 
approxinrately  54.2  pmcent  of  Hawaiian 
production. 

Seven  companies  currently  c^erate 
papaya  quarantine  facilities  in  Hawaii 
Tluee  of  these  companies  do  not  use  the 
double  hot  water  treatment  and 

would  not  be  impacted  by  the  proposed 
rule  change.  The  remaining  four 
con^anies  currently  use  the  double  hot 
water  dip  treatment  method,  two  of 
them  exclusively.  We  expect  that  these 
companies  would  replace  their  double 
hot  water  dip  fochitiea  with  units  Uwl 
have  the  capability  to  treat  papayas 
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with  both  the  vapor  heat  treatment 
specified  in  7  CFR  318.13-4b  and  the 
high  temperature  forced  air  treatment 
speciHed  in  the  PPQ  Treatment  Manual. 
Having  access  to  a  unit  with  vapor  heat 
capabUities  is  an  added  advantage, 
because  vapor  heat  is  the  only 
quarantine  treatment  approved  by  Japan 
for  fresh  papaya  shipments  to  that 
country.  The  dual  units  are  less  costly  to 
construct  and  more  cost  efficient  to 
operate  than  units  for  irradiation,  the 
other  approved  treatment,  speciHed  in  7 
FR  318.13-4g,  for  papayas  from  Hawaii. 

The  estimated  cost  of  constructing  a 
new  dual  facility  would  range  between 
$200,000  and  $300,000.  The  actual  price 
would  vary  depending  on  location  and 
treatment  capacity,  llierefore,  the  total 
cost  of  construction  would  range 
between  approximately  $0.8  million  and 
$1.2  million  for  the  Hawaiian  papaya 
industry. 

Conversely,  in  the  long  run  the 
Hawaiian  papaya  industry  would 
benefit  from  lower  treatment  costs, 
including  lower  labor  expenditures  for 
inspection,  by  converting  to  dual 
facilities.  Only  papayas  V4  or  less  ripe 
may  be  treated  with  the  double  hot 
water  dip  method.  This  requires  that 
labor  be  hired  to  sort  papayas  into 
groups  according  to  a  “ripeness  index.” 
At  present.  State  inspectors  monitor 
industry  compliance  with  the  ripeness 
index.  With  the  elimination  of  the 
double  hot  water  dip  method.  State 
inspection  and  frwt  sorting  would  no 
longer  be  necessary  before  treating 
papayas  in  a  dual  facility.  However, 
Federal  inspection  and  monitoring 
would  still  be  required  during  and  after 
treatment  and  prior  to  shipment  to  the 
mainland.  We  estimate  that  each 
company  that  converts  to  a  dual  facility 
would  realize  an  annual  savings  of 
between  $106,950  and  $191,800  over  the 
use  of  the  “double  hot  water  dip” 
treatment  Assuming  a  discount  rate  to 
10  percent  to  perpetuity,  the  companies 
we  would  expect  to  convert  to  a  dual 
facility  would  be  expected  ultimately  to 
save  ^tween  $1,069,500  and  $1,918,000 
over  their  current  treatment  costs. 

The  cost  of  the  proposed  rule  change 
would  be  approximately  $8,200  to 
$193,050  in  the  first  year  per  company 
that  builds  a  dual  facility.  This  would 
represent  the  construction  costs  of  new 
quarantine  treatment  facilities,  minus 
approximately  $106,950  to  $191,800  in 
fint  year  treatment  savings  due  to  lower 
per  unit  treatment  costs.  In  the  long-run, 
construction  costs  for  new  quarantine 
treatment  facilities  would  be  offset  by 
savings  generated  by  the  reduced  per 
unit  cost  of  quarantine  treatment. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperworic  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seg.J. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  318 

Agricultural  conunodities,  Guam, 
Hawaii,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Puerto  Rico, 
Quarantine,  Transportation,  Virgin 
Islands. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  part  318  as  follows: 

PART  318— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

1.  The  authority  citation  for  part  316 
would  continue  to  read  as  follows: 

Authority:  7  U.S.a  ISObb,  ISOdd,  ISOee. 
150ff,  161, 162, 164a,  167;  31  U.S.C  9701: 7 
CFR  2.17, 2.51,  and  371.2(c). 

$318.13  [Amended] 

2.  In  part  318,  subpart — Hawaiian 
Fruits  and  Vegetables,  $  318.13-1,  the 
definition  of  “Compliance  agreement,” 
the  references  to  “§  318.13.4g”  and 

“S  318.13-4h”  would  be  removed  and 
references  to  “$  318.13-4f*  and 
“§  318.13-4g”,  respectively,  would  be 
added  in  their  place. 

$  318.13-41  [Removed] 

§§  318.13-4g  and  318.13h  [Redesignated 
SS  318.13-4f  and  318.13-4g] 

3.  In  part  318,  subpart — ^Hawaiian 
Fruits  and  Vegetables,  $  318.13-4f  would 
be  removed  and  $$  318.13-4g  and 
3iai3-4h  would  be  redesignated  as 

$$  318.13-4f  and  316.13-4g,  respectively. 

Done  in  Washington,  DC,  this  8th  day  of 
August  1991. 

James  W.  Glosser, 

Administrator,  Animal  and  Piant  Health 
Inspection  Service. 

[FR  Doc.  91-19209  Filed  8-12-91;  6:45  am] 
BtLUNQ  COOE  S410-S4-W 


9  CFR  Parts  101, 112,  and  113 

[Docket  No.  90-146] 

Viruses,  Serums,  Toxins,  and 
Analogous  Product^  Autogenous 
Biologies 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Reproposed  rule. 

summary:  This  reproposed  rule  revises 
the  proposed  rule  concerning 
autogenous  biologies  that  was  published 
in  the  Federal  Register  on  April  23, 1990 
(55  FR  15233).  The  original  proposed  rule 
would  have  amended  the  regulations  by: 
(1)  Specifying  data  that  would  be 
required  to  be  submitted  to  the  Animal 
and  Plant  Health  Inspection  Service  in 
support  of  a  request  to  use  an 
autogenous  biologic  in  a  herd  that  is 
adjacent  to  the  herd  of  origin;  (2) 
specifying  data  that  would  be  required 
to  use  su^  autogenous  biologies  in 
herds  which  are  not  adjacent  to  the  herd 
of  origin;  and  (3)  specifying  data  that 
would  be  required  to  be  submitted  in 
support  of  a  request  to  use  organisms  for 
the  production  of  an  additional  serial  of 
an  autogenous  biologic  from  cultures 
which  are  older  than  12  months  from  the 
date  of  isolation.  In  this  revision,  we  are 
deleting  proposal  (3)  and  adding  the 
following  reproposed  amendments:  (3) 
specifyinig  data  that  would  be  required 
to  be  submitted  in  support  of  a  request 
to  use  organisms  for  the  production  of 
additional  serials  of  an  autogenous 
biologic  frt)m  cultures  which  are  older 
than  15  months  from  the  date  of 
isolation,  or  12  months  firom  the  date  of 
harvest  of  the  first  serial  of  product, 
whichever  comes  first;  (4)  removing  the 
limitation  that  autogenous  products  be 
used  only  in  emergency  situations;  (5) 
specifying  that  the  use  of  autogenous 
biologies  would  be  restricted  to  a 
veterinarian-client-patient  relationship; 
and  (6)  specifying  additional  testing  that 
would  be  required  after  production  of 
the  first  serial  of  product  in  order  to 
continue  producing  subsequent  serials 
of  an  autogenous  biologic.  The 
reproposed  rule  reflects  our 
consideration  of  IS  oral  comments  from 
a  public  hearing  and  16  written 
comments  that  were  received  in 
response  to  the  proposal. 

This  action  would  ensure  that  persons 
seeking  approval  to  use  an  autogenous 
biologic  or  an  isolate  under  the 
circumstances  described  above  are 
apprised  of  the  data  that  must  be 
submitted  in  support  of  their  request, 
and  that  the  Agency  is  provided 
sufficient  information  to  property 
evaluate  and  approve  the  use  of 
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autogencras  biologjea  {r  ■  iKrd  other 
than  tfie  herd  of  origin.  R  wmtid  also 
provide  additional  safegnrds 
concerning  aetogenons  bwtogrcs. 

DATES:  Ocmsideration  wiS  be  given  onty 
to  comments  received  on  or  before 
October  15v  1991. 

ADDRESSES:  To  help  ensure  that  yoiu* 
written  comments  cure  considered  send 
an  original  and  two  copies  to  Chiefs 
Regulatory  Analysis  and  Develc^unent, 
PPD,  APHIS,  USDA  Room  806,  6505 
Belcrest  Road.  Hyattavfffe,  MD  20792. 
Please  state  dtat  yonr  comments  refer  to 
Docket  No.  90-148.  Comments  received 
may  be  inspected  at  the  Public  Reading 
Room,  room  1141.  U.&.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW., 

Washington.  DC.  8  a.m.  to  4:30  pm.. 
Monday  throng  Rnday.  except 
holidays. 

FOR  FURTHER  INFORRIATION  CONTACT: 

Dr.  David  A.  ESpeseth.  Deputy  Ibrector. 
Veterinary  Biol^cs.  Biotechrology, 
Biologies,  and  Ehvironmentat  Protection. 
Animal  and  Plant  Healdi  bspection 
Service.  U.S.  Department  of  Agriculture. 
Room  838.  Federal  Building.  6506 
Belcrest  Road  HyattaviUe.  MD  20782. 
(301}  436-8245. 

SUPPLEUEMTARY  INFORMATION: 

I.  Background 

Autog^nous  biologies  (vaccines, 
bacterins,  and  toxoid}  are  prepared 
bom  cuftitfes  of  microorganisms  which 
are  inactivated  and  non-toxic.  The  seed 
organisms  used  to  produce  such 
autogenous  biologies  are  isolated  from 
sick  or  dead  animals  which  are  judged 
to  be  the  causative  agents  of  de 
diseases  affecting  su^  animats.  On 
April  23, 1990.  a  proposed  rule  was 
published  in  the  Federal  Regmter  (55  FR 
15233-15236,  Docket  No.  89-200} 
proposing  to  amend  the  regulations 
pertaining  to  the  production  of 
autogenous  biologies  as  found  in  9  CFR 
113J13  (fonnerly  9  CFR  113.98}. 

We  solicited  comments  for  60  days 
with  the  comment  period  ending  on  June 
22. 1990.  On  June  22. 1990.  a  Notice  was 
pubfished  in  the  Federal  Register  (55  FR 
25669-25670.  Docket  No.  90-123}  that 
extended  the  comment  period  to  July  23. 
1990,  in  response  to  a  request  bom  a 
trade  association.  On  August  8. 1990.  a 
second  Notice  was  published  in  the 
Federal  Register  (55  FR  32264,  Docket 
No.  90-159}  rtiat  announced  a  public 
hearing  in  Ames.  Iowa,  on  August  23, 
1990,  and  a  reopening  and  extension  of 
the  comment  period  for  Docket  No.  89- 
200  until  September  21. 1990'. 

The  Ammal  and  Plant  Health 
Insiiectian  Service  (APHI^  received  15 
oral  comments  at  tfie  public  hearing  and 


18  written  commeRts  regarding  die 
proposed  nde.  Comments  were  received 
bom  businesses  engaged  m  die 
production  of  aologenoTis  bwrfogics. 
private  individoals/consnltantB.  trade 
associations,  professiontd  organizations, 
a  state  diagnostic  fociHty,  and  a  state 
livestock  wid  poidtiy  connmssion. 
APHIS  has  carefally  considered  all  of 
the  comments  relating  to  die  proposed 
rule. 

Based  on  the  comments  received 
concerning  die  initial  proposal  and  on 
further  analysn  of  the  present 
regulatioRS,  APHIS  has  determined  that 
the  proposal  sbrndd  be  revised.  The 
reason  for  the  revision  is  the  agency's 
conclusion  that  die  present  restrictions 
concerning  autogenous  bicdogics  may  no 
longer  be  appropriate,  and  diat  certain 
regulatmy  provisians  need  to  be  added. 
One  of  the  restrictiona  which  may  no 
longer  be  necessary  is  the  limitation  on 
the  Bse  ci  such  products  to  emergency 
situatkms  only,  unless  odierwise 
authorized  by  die  Administrator.  Upon 
further  reflectioa.  the  agency  has 
conchded  dial  autogenous  products 
may  often  be  needed  for  disease 
situations  that  may  not  be  ctmsHiered 
emergencies  such  as  vdten  licensed 
products  with  established  efficacy  are 
not  avadable.  or  udieii  there  is  evidence 
that  anch  prodnets  have  not  been 
effective  in  treatmg  a  specific  disease 
situation.  Several  addttional  changes 
that  are  being  made  to  the  original 
proposed  rule  indude  the  ackMon  of 
de^itions  and  testing  requhements. 
This  rensed  psopoaal  allows  interested 
persons  to  consider  fully  the  chenges  to 
the  rule  as  orighial]^  prqgosed  and  its 
ii^Mct  on  coosomcTS.  aiamitactnrers. 
and  other  a&cted  entities.  Based  on  die 
rationale  set  fostb  in  this  document 
APHIS  is  issuing  this  tepropoaed  rule  as 
a  reviskm  of  the  psoposed  rule  that  was 
puUished  on  ^  I960. 

n.  nibfic  Mee^g 

A  public  meeting  on  veterinary 
biologies  in  Amea,  Iowa,  on  August  15, 
1991,  was  announced  in  56  FR  31366 
(}uly  10. 1991}.  The  agenda  for  this 
public  meeting  kicln^s  Autogenous 
biologies.  Assuming  that  this  ceproposal 
(Docket  No.  90-146}  ia  published,  t^ 
docket  win  be  discussed  at  the  public 
meeting  on  August  15. 1991.  between  1 
p.m.  and  2:30  pan.  in  the  Sebeman 
Building,  Iowa  State  Center.  Ames. 

Iowa.  Any  comments  made  regarding 
the  repropoaal  will  be  made  part  of  the 
record  for  (he  public  meeting.  Anyone 
who  has  a  comment  to  make  at  the 
public  meeting  regarding  the  reptoposal 
should  also  submit  a  written  copy  of  the 
comment  to  the  person  listed  in  this 
document  under  ADDRESSES. 


in.  Contents  the  Rqproposal 

far  das  reproposed  tide,  APHIS 
proposes  to  oo^fy  in  redesignated 
S  1131113  of  the  regriatioiM  irrfomation 
that  an  appCcant  is  required  to  submit  to 
AIHIS  in  support  of  an  application  to: 

(1)  Use  an  autogenous  bMo^  in  a  herd 
that  is  ad^cent  to  tfie  herd  of  origin;  (2} 
use  an  au^cnoua  bwia^  in  a  herd 
that  is  sot  adjacent  to  die  herd  of  oripn; 
(3)  use  organisms  for  die  production  of 
additMmal  serials  of  an  autogenous 
biolQ^  bon  cultures  which  are  older 
dieB  15  months  bom  the  date  of 
isolation,  or  12  months  bora  the  date  of 
harvest  of  the  first  serial  of  product, 
whichever  comes  first.  The  current 
regulations  do  not  specify  what  type  of 
information  needs  to  be  submitted  in 
support  of  various  applications.  The 
reproposed  rule  also  provides  that 
autogenous  biologies  are  to  be 
administered  only  under  a  veterinarian- 
client-patient  relationsb4i-  kn  addition,  it 
provides  that  further  testing  is  required 
for  the  produGtkm  of  autogenous 
products  after  die  first  seriaL  bi  the 
reproposed  nde.  we  are  also  deleting  dto 
restricticn  diat  autogenous  products  are 
only  to  be  used  in  emergency  situations. 
In  additkm.  we  are  proposing  the 
following  new  de&utiofis  in  §  101.2: 
Administratar.  Aniinal  and  Plant  Heahb 
Inspection  Service  Herd,  Herd  of  Origan, 
Adjacent  Herd,  and  Nonadjacent  Herd. 
Finally,  we  propose  to  amend  §  112.7(m} 
to  specif  that  labeling  of  autogenous 
products  shall  indicate  that  potency  and 
efiicacy  have  not  been  estabiisfaed. 

APHIS  is  reproposing  to  amend 
redesignated  S  113.113  "Aatogenoas 
bii^igics’*  (femnneriy  §  113.98}  by  revising 
the  mtroductory  text,  making 
nonsubstantive  editorial  changes  to 
S  113.113(a}  (1}  and  (2].  adding  S  113J.13 
(a)(3)(iii}  to  initially  prcgiosed 
§  113Jra(a}(3},  redesignating  initially 
proposed  1 113.98(a)(4)  as  repn^Kised 
S  113.113(b)(1).  deleting  initial^ 
proposed  §  113.98(bKlk  redesignating 
initiailiy  proposed  i  113J9e(b)(2)  as 
rqnopoacd  1 113.113(a)(4)  a^  revismg 
it,  redesignating  imtiany  proposed 
S  113.9a(b)|3)  as  reproposed 
§  113L113(b)(2),  and  adding  new 
S  113.113  (c]ii[l)fi}  and  (c)(2}(fHiv).  bi 
addHion,  APHIS  is  reproposnig 
amendments  to  f  Wt.2  “Defaittions” 
and  ad^ng  hew  §  112.7  “Labeling  of 
autogenous  biologies’'.  These 
amendments,  as  reproimsed,  are 
referenced  in  the  accompanying  table 
below. 
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Table  1 


Recodificatton 

Proposal 

Reproposal 

113.113(a) _ 

113.96(8) - 

113.113(a). 

113.113(a)(1) _ 

113.9e(a)(1) - 

113.113(a)(1). 

113.1 13(a)(2)  ...„. 

113.9e(a)(2) 

113.113(aM2) 

and  (3). 

and  (3). 

113.113(aM3)  — 

113.98(aM4) _ 

113.113(b)(1). 

113.113(bK1)  — 

113.98(b)(1) _ 

Deleted. 

113.9e(b)(2) - 

113.113(a)(4). 

113.113(b)(2)  — 

113.9e(bM3) - 

113.113(bK2). 

113.113(c) _ 

113.98(c) _ 

113.113(c)(1). 

113.113(cK1Kii)- 

113.113(cj(1) _ 

113.96(cb(1) _ 

113.113(c)(2)...... 

113.98(c)(2) . . 

113.113(c)(1)(«). 

New  Sections 
113.113(a)(3)(M) 
113.113(cK1)(i) 
113.113(cK2) 
113.113(c)(2)(i)- 
fiv) 

101.2 

11^7(m) 

IV.  Summary  and  Analysis  of  Comments 

The  comments  received  regarding  the 
proposed  rule  fall  into  the  following 
general  areas:  The  need  for  an 
expedited  response  to  a  request  to  use 
autogenous  biologies  imder  the 
conditions  set  foi^  in  the  reproposal; 
use  of  autogenous  biologies  in  the 
poultry  industry;  the  determination  of 
efficacy  and  reisolation  of  the  organism; 
the  12-month  limitation  on  the  use  of  the 
original  isolate;  APHIS*  efforts  to 
increase  uniformity  in  the  regulation  of 
autogenous  biologies;  comments 
received  at  the  pubbe  hetuing.  We 
address  each  of  the  comments  received 
in  the  order  of  the  subject  areas  listed 
above. 

One  comment  was  received  indicating 
a  need  in  the  regulations  for  a  reduction 
in  the  response  time  to  a  request  to  use 
an  autogenous  biologic.  Use  of 
electronic  mail  or  a  telphone  response 
by  APHIS  followed  by  a  written 
response  was  requested.  The  rationale 
for  this  request  was  that  the  need  and 
the  use  of  autogenous  biologies  may 
involve  an  emergency  action.  APHIS 
agrees  with  this  comment  that  a 
telephone  or  facsimile  response 
followed  by  a  written  response  may  be 
utilized  in  requesting  and  granting 
authorization  to  use  autogenous 
products  in  an  emergency  situation. 

Such  procedures  regarding  the  technical 
aspects  of  program  operations,  however, 
are  often  included  in  program 
memoranda  which  are  intended  to 
provide  guidance  in  the  application  of 
regulatory  provisions.  Therefore,  no 
change  to  the  regulations  is  proposed  in 
response  to  this  comment. 

One  comment  was  received  citing  the 
burdensome  nature  of  paperwork, 
especially  for  small  manufacturers 
unable  to  afford  paperwork  specialists. 
APHIS  is  aware  of  the  time  required  to 


comply  with  this  regulation  and  has 
attempted  to  require  minimum  data 
needed  to  properly  evaluate  and 
approve  the  use  of  autogenous  biologies. 
APHIS,  however,  does  not  believe  that 
the  cost  of  complying  with  this 
regxilation  should  be  significant  Hie 
purpose  of  the  rule  is  to  specify  in  the 
regulations  the  data  which  are  currently 
required  to  be  produced  in  support  of  a 
request  to  use  autogenous  biologies  in 
certain  circumstances.  Thus,  there 
should  be  little  if  any  additional 
expense  in  generating  such  data. 
Therefore,  no  change  has  been  made  in 
response  to  this  comment 

'Hiree  commenters  made  comments 
regarding  the  use  of  autogenous 
biologies  in  the  poultry  industry.  One 
commenter  suggested  that  in  calculating 
the  period  of  use  of  an  isolate  one 
should  begin  from  the  date  of 
identification  rather  than  the  date  of 
isolation  of  the  organism.  This  would 
allow  for  a  longer  useful  life  for  the 
isolate  since  the  identification  of  a  virus 
may  take  more  th€m  a  month  to 
complete.  It  was  recommended  by  the 
same  commenter  that  a  ‘‘fast  track" 
system  be  developed  to  obtain  a 
conditional  license  for  a  product  being 
produced  as  an  autogenous  vaccine.  *1116 
commenter  further  recommended  that 
more  than  one  additional  serial  of  an 
autogenous  biologic  be  allowed  to  be 
prepared  from  an  extended  isolate 
because  of  the  limitation  in  the  size  of 
the  serial  and  the  large  size  of  today’s 
poultry  flocks.  The  commenter  also 
requested  that  applications  for  the 
production  of  adcLitional  serials  of 
autogenous  biologies  (after  the  first 
serial)  be  supported  by  a  letter  from  the 
poult^  producer  indicating  a  continue 
need  for  the  autogenous  product  and 
that  the  need  for  continued  use  of  the 
product  be  based  on  the  professional 
judgment  of  the  producer's  veterinarian. 

APHIS  does  not  agree  that  the  period 
of  use  of  the  isolate  should  being  with 
the  date  of  identification  rather  than  the 
date  of  isolation  of  the  organism.  The 
reason  is  that  identification  of  the 
microorganism  beyond  genus  and 
species  may  not  be  completed  until 
several  months  after  the  date  of 
isolation.  Moreover,  identification  of  the 
organism  is  not  a  requirement  for  initial 
use  of  the  autogenous  biologic.  In 
response  to  the  comment  regarding 
conditional  licenses,  it  should  be  noted 
that  §  102.6  of  the  regulations  provides 
that  under  certain  circumstances,  a 
conditional  license  may  be  granted 
under  an  expedited  procedure  upon  such 
conditions  as  are  necessary  to  assure 
purity,  safety,  and  a  reasonable 
expectation  of  efficacy.  It  should  be 


further  noted  that  APHIS  no  longer 
places  a  limitation  on  the  size  of  the 
serial  to  be  produced. 

After  considering  the  comment 
concerning  the  calculation  of  the  dating 
period  for  isolates,  APHIS  proposes  to 
delete  the  requirement  under  proposed 
S  113.98(b)(2)  (redesignated  as 
S  113.113(b)(2))  that  l^e  12-month  dating 
period  begin  from  the  date  of  isolation 
and  proposes  to  amend  the  regulations 
in  §  113.113(a0(4)  as  follows: 

Under  normal  circiunstances, 
microorganisms  used  for  the  production  of 
autogenous  biologies  may  not  be  older  than 
15  months  from  the  date  of  isolation,  or  12 
months  from  the  date  of  harvest  of  the  first 
serial  of  product  produced  from  the 
microorganism,  whichever  comes  first. 

The  microorganisms  used  for  making  the 
autogenous  product  shall  be  used  no 
longer  than  15  months  fi'om  the  date  of 
isolation,  or  12  months  fi'om  the  date  of 
harvest  of  the  first  serial  of  product, 
whichever  comes  first.  Because  the  two 
time  periods  start  fit)m  different 
reference  points  (one  fiom  the  date  of 
isolation,  the  other  fiom  the  date  of 
harvest),  either  time  period  may  end 
first  In  this  rule,  whichever  of  the  two 
time  periods  ends  first  would  be  used  in 
determining  when  the  isolate  can  no 
longer  be  used  for  making  product 
unless  authorized  by  the  Administrator. 

One  of  the  commenters  further 
requested  that  continued  production  of 
an  autogenous  biologic  beyond  12 
months  be  allowed.  This  issue  has  been 
addressed  in  the  discussion  concerning 
proposed  §  113.113(a). 

A  second  commenter  discussing  the 
use  of  autogenous  biologies  in  the 
poultry  industry  requested  that  the 
autogenous  product  be  allowed  to  be 
made  without  reisolation  of  the 
causative  organism  so  long  as  there  is  a 
disease  problem  in  the  area.  APHIS 
notes,  however,  that  the  current 
regulations  on  the  preparation  and  use 
of  autogenous  biologies  are  based  on  the 
fact  that,  unless  otherwise  authorized, 
autogenous  biologies  are  to  be  prepared 
only  for  emergency  use.  Continued  use 
of  the  product  derived  fit)m  the  original 
isolate  is  limited  because  efficacy  of  the 
autogenous  biologic  has  not  been 
established.  In  order  to  ensure  that  the 
autogenous  product  continues  to  bear 
some  relationship  to  the  disease  in  the 
herd,  a  good  faith  effort  to  reisolate  is 
currently  required  by  the  proposed  rule 
published  on  April  23, 1990. 

In  this  reproposal,  AIWS  proposes  to 
delete  the  reisolation  requirement  under 
S  113.98(b)(2)(iii),  as  initially  proposed, 
and  add  to  the  regulations  reproposed 
§  113.113(c)  requiring  some  additional 
tests  in  order  to  use  the  original  isolate 
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beyond  the  first  serial  or  subserial  of 
product  without  reisolation  of  the 
organism.  APHIS  also  proposes  to  delete 
the  requirement  under  current 
§  113.113(b)(1)  “that  autogenous 
products  be  prepared  for  emergency  use 
only.”  Reproposed  S  113.113(c)  would 
require,  after  production  of  the  first 
serial  or  subserial  of  product  full 
sterility,  full  safety,  identification  of  the 
microorganism  to  genus  and  species  of 
bacteria,  fungi,  or  mycoplasma  and  at 
least  to  family  if  a  virus,  and  the 
compliance  with  the  applicable  general 
requirements  of  §  113.100  for  an 
autogenous  bacterial  product  and 
§  113.200  for  an  autogenous  viral 
product.  Presently,  the  rule  does  not 
specify  that  identification  of  the 
microorganism  must  be  made.  In  the 
reproposed  rule,  microorganisms  older 
than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
produced  fi'om  the  microorganism, 
whichever  comes  first,  would  have  to  be 
identified  as  to  strain  and/or  serotype. 
Such  microorganisms  would  also  have 
to  be  tested  for  immunogenicity  or 
antigenicity,  and  potency  in  order  to 
establish  a  reasonable  expectation  of 
efficacy. 

In  proposing  additional  testing,  it  is 
APHIS'  rationale  that  after  initial 
production  of  a  product,  justification  no 
longer  exists  to  continue  abbreviated 
testing  (such  as  that  which  is  conducted 
for  an  early  release  of  the  product).  In 
order  to  be  more  consistent  with  the 
intent  of  the  Virus-Serum-Toxin  Act 
(hereinafter,  the  Act),  a  product  which  is 
older  than  15  months  from  the  date  of 
isolation,  or  12  months  from  harvest  of 
the  first  serial  produced,  whichever 
comes  first,  would  be  tested  to 
determine  immimogenicity  or 
antigenicity  and  potency  in  an  effort  to 
demonstrate  a  reasonable  expectation 
of  efficacy.  The  current  regulations  do 
not  provide  for  a  reasonable  expectation 
of  efficacy  for  autogenous  biologies 
since  they  are  intended  for  emergency 
use  only. 

As  an  accommodation  for  small 
serials  of  product,  the  reproposal  would 
require  that  a  producer  use  only  two 
samples  for  sterility  testing  for  serials  or 
subserials  of  50  or  less  final  containers 
under  reproposed  S  113.113(c)(l)(i). 

A  third  commenter  discussing  the  use 
of  autogenous  biologies  in  the  poultry 
industry  introduced  the  concept  of 
“subsequent  flocks”  whereby  several 
flocks  would  pass  sequentially  through 
the  same  facility.  These  flocks  would 
thus  be  exposed  to  a  facility  which  was 
potentially  contaminated  with  the 
offending  species  for  which  the 


autogenous  product  is  intended.  Because 
these  facilities  could  not  be  completely 
sterilized  despite  high  levels  of 
biosecurity  and  between-flock 
sanitation,  subsequent  flocks  would  be 
exposed  to  the  offending  organism  even 
after  the  initial  flock  had  left.  The 
commenter  recommended  that,  in  this 
situation,  the  use  of  the  autogenous 
product  be  allowed  to  continue  under 
the  supervision  of  the  attending 
veterinarian  and  not  be  limited  to  one 
additional  serial  of  autogenous  vaccine. 

APHIS  believes  that  the  concept  of 
“subsequent  flocks”  is  analogous  to  that 
of  herd  of  origin  as  that  term  is  used  in 
the  proposed  rule.  Thus  the 
requirements  for  herd  of  origin  would 
apply  to  “subsequent  flocks”.  Firms  with 
such  flocks  would  be  allowed  to 
continue  to  use  an  isolate  that  is  older 
than  15  months  from  the  date  of 
isolation,  or  12  months  fi'om  the  date  of 
harvest  of  the  first  serial,  whichever 
comes  first,  provided  that  the  additional 
testing  requirements  under  §§  113.113 
(a)(4)  and  (c)  are  met.  These 
requirements  are  intended  to  establish 
minimum  data  showing  a  reasonable 
expectation  of  efficacy  for  continued  use 
of  the  product. 

Four  commenters  addressed  the  issues 
of  reisolation  of  the  causative  organism, 
the  measure  of  efficacy  of  the  product, 
and  the  12-month  limitation  on  the  use 
of  the  isolate.  The  first  commenter 
stated  that  reisolation  of  the  organism 
was  not  a  reliable  means  to  determine 
the  continued  use  of  the  autogenous 
product.  The  commenter  argued  that  the 
continued  use  of  the  autogenous  product 
should  be  left  to  the  professional 
judgment  of  the  herd/flock  veterinarian 
and  that  risk/benefit  and  cost/benefit 
decisions  between  licensed  autogenous 
biologicals  and  other  licensed 
biologicals  should  be  left  to  the  licensed 
veterinarian.  Moreover,  extension  of  the 
use  of  the  isolate  beyond  12  months 
would  allow  for  an  annual  booster 
vaccination  not  otherwise  possible  with 
the  12-month8  limitation.  Dating  should 
begin  with  the  date  of  receipt  of  the 
culture  by  the  licensed  facility  or  the 
date  of  first  production. 

APHIS  agrees  that  subject  to  certain 
controls,  autogenous  products  may  be 
used  beyond  12  months  without 
rsisolation.  The  time  period  that  an 
isolate  would  be  permitted  for  use  in 
production  would  be  limited  in  this 
reproposed  rule  to  15  months  fiom  the 
date  of  isolation,  or  12  months  fiom  the 
date  of  harvest  of  the  first  serial  of 
product,  whichever  comes  first,  unless 
authorized  by  the  Administrator.  The 
important  criteria  here  are  the 
requirement  for  information  fiom  the 


attending  veterinarian  under  reproposed 
§  113.113(a)(4)  and  additional  tests  for 
identity,  an^enicity  or  immunogenicity 
and  potency  under  proposed  §  113.113(c) 
before  such  authorization  is  granted. 

The  second  commenter  stated  that 
there  are  advantages  and  disadvantages 
for  liberalizing  autogenous 
requirements.  The  removal  of  the 
emergency  basis  requirement  would 
allow  firms  to  produce  “private  label” 
autogenous  products.  The  commenter 
argued  that  the  danger  is  that 
autogenous  products  are  a  way  for 
anyone  to  duplicate  a  federally  licensed 
product  without  proving  efiicacy.  On  the 
other  hand,  autogenous  products  may 
provide  greater  antigen  specificity  than 
licensed  products,  llie  commenter 
recommended  that  autogenous  product 
for  an  antigen  be  produced  only  by 
facilities  with  a  Federal  license  for  that 
antigen  as  a  commercial  product.  This 
would  assure  that  the  laboratory  has  the 
technology  to  produce  an  effective 
antigen  for  a  specific  disease. 

Although  this  reproposal  removes  the 
emergency  requirement  for  the  use  of 
autogenous  products,  it  adds  certain 
safeguards  and  requirements.  One  of 
these  requirements  is  that  if  there  is  a 
similar  licensed  product  on  the  market, 
the  veterinarian  is  required  to  provide 
justification  to  use  the  autogenous 
product  in  its  place.  APHIS  believes  that 
by  proposing  additional  testing 
safeguards,  the  concerns  of  the 
commenter  will  be  addressed. 

The  third  commenter  recommended 
that  autogenous  products  not  be  used  for 
emergencies  only  and  that  instead,  they 
be  allowed  to  be  used  on  a 
nonemergency  basis  under  the  direction 
of  a  licensed  veterinarian  in  the  context 
of  a  veterinarian/client/patient 
relationship.  The  commenter  argued, 
moreover,  that:  (1)  Written 
documentation  to  use  an  autogenous 
vaccine  in  adjacent  herds  should  be 
waived  for  the  parent  herd  or  the  herd 
with  direct  progeny;  (2)  the  period  of 
time  for  the  use  of  the  original  isolate 
should  be  changed  finm  12  to  24  months; 
and  (3)  the  demonstration  of  need  to  use 
the  biologic  should  be  deleted  as  should 
the  preference  of  one  class  of  licensed 
products  over  another.  Finally,  the 
commenter  argued  that  the  language  in 
proposed  S  113.98(b)(2)(ii)  is 
contradictory  as  autogenous  products 
are  themselves  licensed  products. 

Based  on  all  of  the  comments 
received,  APHIS  has  concluded  that 
autogenous  biologies  may  often  be  used 
for  disease  situations  that  may  not  be 
considered  emergencies  such  as  when 
licensed  products  with  established 
efficacy  are  not  available  or  when 
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evidence  exists  that  such  products  have 
not  been  elective  in  treating  a  specific 
disease  situation.  The  reproposal 
therefore  permits  such  nonemergency 
use  with  the  restriction  that  use  be 
permitted  only  by  or  under  the  direction 
of  a  licensed  veterinarian  in  the  context 
of  a  veterinarian/client/patient 
relationship.  This  added  restriction  is 
considered  appropriate  to  assure  that 
the  use  of  autogenous  products  is  based 
on  the  professional  judgment  of  a 
veterinarian  who  is  personally 
acquainted  with  the  management  and 
care  of  the  animal(s),  who  makes 
appropriate  and  timely  visits  to  the 
premises  where  the  animals  are  kept, 
and  who  is  readily  available  for 
followup  in  case  of  adverse  reaction  or 
failure  of  the  treatment  regimen.  Such 
conditions  for  use  are  considered 
necessary  to  assure  that  an  emergency 
disease  condition  exists  in  the  herd,  that 
products  with  established  efficacy  are  in 
fact  not  available  for  the  prevention  or 
treatment  of  the  current  disease 
condition  in  the  herd,  that  products  with 
established  efficacy  have  been  used  in 
the  herd  previously  and  found  not  to  be 
effective  in  preventing  or  treating  the 
current  disease  in  the  herd,  or  that  other 
medically  sound  rationale  are 
considered  prior  to  the  use  of  an 
autogenous  biologic.  APHIS  believes 
that  restriction  of  autogenous  biologies 
to  use  by  or  under  the  direction  of  a 
veterinarian  would  provide  greater 
assurance  that  such  products  are  used  in 
a  manner  consistent  with  the  intent  of 
the  Act  and  good  veterinary  medical 
practice.  APHIS  thus  reproposes  to 
amend  the  regulations  in  §  113.113  to 
provide  that  such  products  shall  be 
prepared  only  for  use  by  or  under  the 
direction  of  a  veterinarian  under  a 
veterinarian-client-patient  relationship. 

Several  other  provisions  of  proposed 
§  113.113  require  the  use  of  professional 
medical  knowledge  and/or  judgment  to 
assure  compliance  with  the  regulations. 
Paragraph  (a)  requires  that 
microorganisms  used  as  seed  shall  be 
judged  to  be  the  causative  agent  of  the 
current  disease  affecting  su^  domestic 
animals.  Paragraphs  (a)(2}  (iij  and  (v) 
concerning  use  in  adjacent  herds  require 
the  attending  veterinarian's  name, 
address,  and  phone  niunber  and  the 
diagnosis  and  clinical  signs  of  the 
disease  observed.  Paragraph  (a)(2)(x) 
requires  the  attending  veterinarian’s 
assessment  of  the  involvement  of  the 
adjacent  herd(s)  with  the  disease 
observed.  Provisions  in  paragraph 
(a)(3)(iii)  concerning  use  in  non-adjacent 
herds  requires  a  summary  of  the 
epidemiology  of  the  disease  situation 
that  links  the  designated  geographic 


areas  with  the  herd  of  origin.  Paragraphs 
(a)(4)  (i),  (ii),  and  (iii),  which  concern  the 
use  of  microorganisms  for  production 
beyond  12  months  horn  the  date  of 
harvest  of  the  first  serial  of  product 
produced  fitim  the  microoiganism,  or  15 
months  fit)m  the  date  of  isolation, 
whichever  comes  first,  require  the 
attending  veterinarian’s  current 
assessment  of  the  continued 
involvement  of  a  herd  with  the  originally 
isolated  microorganism(s)  including  a 
summary  of  the  diagnostic  work  that  has 
been  done  to  support  this  assessment 
evidence  of  satisfactory  protection  from 
the  previous  use  of  the  autogenous 
biologic  produced  from  the 
microorganism  involved,  and  any  other 
information  the  Administrator  may 
require  in  order  to  determine  the  need  to 
use  the  microorganism  to  make 
additional  serials.  APHIS  believes  that 
accurate  and  reliable  information  to 
assure  compliance  with  these  provisions 
and  to  ascertain  that  these  products 
have  at  least  a  reasonable  expectation 
of  efficacy  can  only  be  obtained  when 
the  product  is  restricted  to  use  by  or 
under  the  direction  of  a  veterinarian  in 
the  context  of  a  veterinarian/client/ 
patient  relationship. 

In  further  response  to  the  third 
commenter,  the  removal  of  the  time  limit 
for  the  use  of  the  isolate  raises  the  issue 
of  the  continued  preparation  of  a 
product  based  on  minimal  information 
and  data  regarding  the  product.  The  Act 
requires  that,  unless  otherwise 
exempted,  all  veterinary  biological 
products  must  be  prepared  in 
accordance  writh  the  regulations.  APHIS 
is  thus  reproposing  §§  113.113  (a)(4)  and 
(c)  in  response  to  the  comment.  With 
regard  to  the  comment  that  written 
dociunentation  be  required  for  adjacent 
herds,  the  definition  of  “herd”  imder 
reproposed  §  101.2  distinguishes 
between  the  pe;-ent  herd  and  progeny  in 
the  determination  of  what  constitutes 
the  “herd  of  origin”.  Thus,  no  change  in 
the  regulations  is  made  in  response  to 
this  part  of  the  comment.  Finely,  APHIS 
agrees  that  the  language  in  proposed 
§  113.98(b)(2)(ii)  may  create  ambiguity 
and  is  deleting  that  section  from  ffie 
reproposed  rule  in  response  to  the 
comment. 

Another  comment  stated  that 
autogenous  vaccines  are  a  valid  clinical 
approach  when  there  is  no  licensed 
vaccine  with  established  efficacy 
available.  The  comment  continued  that 
efficacy  should  be  indicated  by  the 
ability  of  the  autogenous  product  to 
prevent  clinical  symptoms  before  an 
extension  of  its  use  is  granted.  The 
comment  further  stated  that  selection  of 
the  vaccine  of  choice  is  not  possible 


unless  the  causative  agent  of  the  current 
disease  has  been  identified  at  least  as  o 
species.  If  the  species  of  the  isolate  is 
not  known,  it  is  not  possible  to 
determine  whether  there  is  a  licensed 
(non-autogenous)  elective  vaccine. 

APHIS  agrees  with  the  comment  that 
continued  diagnostic  monitoring  of  the 
herd  needs  to  be  done  to  determine  the 
continued  involvement  of  the  herd  with 
the  originally  isolated  seed  organism(s) 
(See  reproposed  §  113.113(a)(4))(i).)  Use 
of  the  isolate  older  than  15  months  from 
the  date  of  isolation,  or  12  months  from 
the  date  of  harvest  of  the  first  serial, 
whichever  comes  first,  may  be  justified 
upon  a  showing  of  such  continued 
involvement  of  the  herd  with  the 
originally  isolated  seed  organism(s).  By 
this  time,  identification  of  the  organism 
as  to  strain  or  serotype  under 
reproposed  §  113.113(c)(2)(iii)  should 
allow  an  informed  decision  to  be  made 
as  to  the  continued  use  of  the  original 
isolate.  Thus  §§  113.113  (a)(4)(i)  and 
(c)(2)(iii)  of  the  regulations  are 
reproposed  to  be  amended  in  response 
to  this  comment. 

Another  comment  argued  that  the 
requirements  concerning  the  use  of  an 
autogenous  vaccine  in  adjacent  and 
non-adjacent  herds  or  flocks  would 
raise  costs  to  the  swine  producer,  the 
consumer.  Federal  and  State  agencies, 
the  State  Veterinary  Diagnostic 
Laboratory,  and  private  biologies 
companies.  The  commenter  also  argued 
that  the  requirements  should  decrease 
the  time  the  veterinarian  has  to  respond 
to  an  emergency  disease  situation  and 
imply  that  the  local  veterinarian  is  not 
competent  to  assess  the  disease  risk. 
Finally,  the  commenter  argued  that  the 
12  month  dating  of  the  isolate  is  not 
consistent  %vith  (1)  the  three-year  life  of 
a  swine  herd  and  (2)  the  difficulty  and 
expense  of  isolating  bacteria  used  in  an 
autogenous  vaccine.  If  the  bacterin  is 
generally  effective,  it  is  extremely 
difficult  to  isolate  when  the  problem  is 
under  control. 

APHIS  is  proposing  to  specify  the 
data  that  is  necessary  in  order  for  the 
agency  to  properly  evaluate  a  request  to 
use  an  autogenous  biologic  in  herds 
adjacent  and  non-adjacent  to  the  herd  of 
origin.  For  this  reason,  APHIS  is  asking 
only  for  that  data  which  should 
normally  be  available  to  the  herd  owner 
and  which  APHIS  has  traditionally 
required  but  has  not  codified  in  the 
regulations.  APHIS  is  also  proposing  to 
restrict  the  preparation  of  autogenous 
biologies  to  use  by  or  under  the 
direction  of  a  veterinarian  in  a 
veterinarian-client-patient  relationship 
(5ee  proposed  $  113.113,  introductory 
paragraph).  The  prohibition  against 
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using  a  microorganism  beyond  12 
months  from  isolation  has  been  deleted 
and  new  procedures  established  in 
reproposed  S9  113.113  (a)(4)  and  (c). 

With  regard  to  the  commenter’s 
assertion  that  the  requirements  in 
§  9  113.113(a)  (2)  and  (3)  would  decrease 
the  time  a  veterinarian  has  to  respond  to 
an  emergency  disease  situation,  APHIS 
will  carefully  consider  the 
recommendation  of  the  attending 
veterinarian  in  any  decision  that  APHIS 
makes  regarding  the  use  of  the 
autogenous  product  in  herds  other  than 
the  herd  of  origin.  APHIS  requires, 
however,  that  before  allowing  the  use  of 
autogenous  bacterins  in  other  than  the 
herd  of  origin,  some  assessment  of  the 
involvement  of  the  adjacent  or  non- 
adjacent  herd  with  the  microorganism 
isolated  from  the  herd  of  origin  must  be 
made.  In  order  to  allow  the  use  of  an 
autogenous  produce  in  herds  adjacent  to 
the  herd  of  origin,  APHIS  proposes  to 
require,  imder  proposed 
9  113.113(a)(2)(x),  the  attending 
veterinarian’s  assessment  of  the 
involvement  of  the  adjacent  herd(s)  with 
the  disease  observed. 

Applying  the  same  rationale  as 
discussed  above  concerning  the  need  to 
demonstrate  a  relationship  between  the 
originally  isolated  microorganism  and 
the  herd  not  adjacent  to  the  herd  of 
origin.  APHIS  reproposes  to  require 
under  9  113.113(a)(3)(iii)  a  summary  of 
the  epidemiology  of  the  disease 
situation  that  links  the  designated 
geographic  areas  with  the  herd  from 
which  the  microorganism  is  isolated. 

Another  comment  was  received 
supporting  APHIS’  efforts  to  improve  the 
uniformity  of  the  regulation  of 
autogenous  biologies.  The  comment 
indicated,  in  most  respects,  full 
agreement  with  the  proposed  rule.  It 
stated  that  the  proposal  generally 
reflects  the  primary  principle  of  assuring 
pure,  safe,  potent  and  effective 
veterinary  biologies.  The  conunent 
indicated  several  areas  of  concern  with 
the  proposal  as  written.  These  are  as 
follows.  The  commenter  stated  that 
autogenous  products  are  needed  not 
only  in  an  “emergency”  situation  in  a 
time  sense,  but  also  when  an 
appropriate  product  is  not  available  at 
an  appropriate  time,  or  when  a  unique 
animal  health  problems  exists. 

Moreover,  the  commenter  argued  that 
the  “herd  or  flock  of  origin”  is  not 
necessarily  the  herd  or  flock  where  the 
most  advantageous  use  of  autogenous 
biologic  would  occur.  For  example,  it 
would  be  better  to  vaccinate  weanling 
animals  before  shipment  to  a  diseased 
ffnishing  herd,  but  the  proposed  rule  did 
not  allow  for  such  vaccination. 


APHIS  has  reproposed  amendments 
in  99  113.113  (a)(4)(i)  and  (c)(iii)  in 
response  to  this  comment.  Under  both 
the  proposed  and  reproposed  rules,  an 
autogenous  product  may  be 
administered  at  any  time  to  the  recipient 
animals  even  thou^  the  animals  may  be 
moved  to  the  infected  herd  at  a  later 
time. 

The  next  concern  suggested  by  the 
conunent  was  that  use  of  the  isolate  be 
allowed  for  24  rather  than  12  months. 
The  comment  argued  that  a  12-month 
period  does  not  allow  for  adequate  time 
to  produce  the  biologic  and  also  allow 
for  implementation  and  evaluation  of  a 
new  vaccination  program,  nor  does  it 
recognize  the  needs  of  the  producer  to 
administer  a  booster  at  12  months. 
APHIS  has  explained  its  position  on  this 
issue  previously.  (5ee  reproposed 
99  113.113  (a)(4)  and  (c).) 

The  commenter  further  requested  that 
the  dating  of  the  isolate  be  linked  either 
to  the  date  of  first  harvest  or  the  date  of 
receipt  of  the  organism  into  the  licensed 
facility  rather  than  the  date  of  original 
isolation.  APHIS  has  previously  stated 
its  position  on  this  issue.  {See  9  113.113 
(a)(4)). 

The  commenter  also  suggested  that 
the  requirement  for  a  good  faith  effort  to 
reisolate  the  organism,  as  initially 
proposed  in  9  113.98(b)(2)(ii),  be 
reexamined.  The  comment  suggests  that 
reisolation  of  the  vaccine  strain  from 
vaccinates  is  not  a  reliable  means  to 
predict  continued  need  for  the 
autogenous  product.  The  continued  need 
for  the  product  is  better  determined  by 
the  professional  judgment  of  the  herd  or 
flock  veterinarian.  We  have  also 
addressed  this  issue  previously.  *1110 
continued  use  of  an  autogenous  product 
without  reisolation  would  be  allowed 
under  reproposed  9  9  113.113  (a)(4)  and 
(c). 

The  comment  further  indicated  that 
9  113.98(b)(2)(ii),  as  initially  proposed, 
leads  to  confusion  with  respect  to 
“licensed  products”  since  autogenous 
products  are  themselves  licensed 
products.  APHIS  acknowledges  this 
confusion  and  has  deleted 
9  113.98(b)(2)(ii),  as  initially  proposed,  in 
response  to  ^s  comment. 

The  comment  also  raised  the  question 
concerning  how  the  lack  of  effectiveness 
of  other  licensed  non-autogenous 
products  could  be  demonstrated  in  order 
to  continue  to  use  an  autogenous 
biologic.  In  response  to  this  comment 
APHIS  proposes  to  allow  for  the 
continued  use  of  autogenous  biologies 
provided  additionally  data  and  testing 
requirements  are  met  under  reproposed 
99113.113  (a)(4)  and  (c). 


The  comment  further  objected  to  the 
mandatory  preference  of  a 
nonautogenous  biologic  over  an 
autogenous  biologic  required  by 
proposed  9  113.98(b)(2)(ii).  'The 
commenter  argued  that  risk/benefit  and 
cost/benefit  analyses  regarding  the  use 
of  a  particular  biological  product  in  a 
disease  situation  are  normally  left  to  the 
biologies  producer,  the  livestock 
producer,  and  his  or  her  veterinarian. 

APHIS  agrees  partially  with  this 
comment  and  has  deleted 
9  113.98(b)(2)(ii),  as  initially  proposed. 

Finally,  the  comment  noted  that  the 
implicit  philosophy  of  the  autogenous 
biologic  proposal  is  that  these  are 
products  for  a  limited  situation.  The 
comment  suggests  that  some  parameters 
are  needed  in  order  to  avoid  “perpetual” 
autogenous  products  in  the  absence  of 
efificacy  data.  Some  established 
framework  needs  to  be  used  for 
developing  the  data  on  potency  and 
efficacy  which  are  lacking  at  the  time 
that  the  autogenous  license  is  issued.  If 
these  data  are  successfully  generated 
and  adequately  documented,  they  may 
provide  much  of  the  foundation  for  the 
regular  licensing  of  the  product.  The 
commenter  further  stated  that  if  the  data 
are  not  satisfactory,  the  manufacturer 
and  the  customers  will  not  continue 
production  of  the  autogenous  product  In 
this  way,  a  mechanism  may  be  found  to 
allow  for  the  use  of  autogenous  products 
as  an  interim  step  in  the  process  of 
regular  licensure. 

In  response  to  this  comment  APHIS 
has  included  in  the  reproposah 
provisions  that  would  require  that 
additional  tests  be  performed  after 
production  of  the  firot  serial  of  product 
to  determine  purity,  safety,  and 
identification.  After  15  months  from  the 
date  of  isolation,  or  12  months  from  the 
date  of  harvest  of  the  first  serial  of 
product,  whichever  comes  first,  such 
product  would  have  to  be  tested  for 
identification  as  to  strain  and/or 
serotype,  antigenicity  or 
immunogenicity,  and  potency  under 
reproposed  9  113.113(c).  Moreover,  since 
autogenous  products  are  used  in  limited 
situations  and  are  not  subject  to  the 
same  testing  requirements  as  other 
licensed  biologies,  proposed  9  112.7(m) 
is  added  to  require  that: 

(m)  All  labels  are  autogenous 
biologies  shall  bear  one  of  the  following 
statements  as  appropriate: 

(1)  “Potency  and  efficacy  of  this 
product  have  not  been  established”: 

(2)  “Potency  of  this  product  has  not 
been  established”:  or 

(3)  “Efficacy  of  this  product  has  not 
been  established”.  APHIS  believes  that 
the  inclusion  of  such  information  on  the 
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labels  would  provide  full  disclosure  of 
relevant  information  to  potential  users. 
It  should  be  noted  that  ^ese  proposed 
labeling  requirements  are  consistent 
with  the  requirements  for  the  labeling  of 
a  conditionally  licensed  product. 

Five  additional  comments  requested 
that  the  time  limit  for  use  of  the  isolate 
be  eliminated  or  increased  from  12  to  24 
or  30  months.  In  response  to  these 
comments,  APHIS  has  reproposed 
§  113.113(c)  which  requires  additional 
testing  for  use  of  the  isolate  after  15 
mont^  from  the  date  of  isolation,  or  12 
months  firom  the  date  of  harvest  of  the 
first  serial  of  product  whichever  comes 
first. 

Another  comment  requested  that 
endemic  bacterins  be  considered  for 
licensure  as  autogenous  biologies.  The 
comment  referred  to  such  products  as 
bacterins  and  killed  vaccines  made  fivm 
old  and  new  seeds  isolated  from  the 
continuously  changing  fauna  of  animal 
pathogens.  Such  products  are  included 
under  the  reproposed  autogenous 
regulations  which  no  longer  restrict  use 
of  the  isolate  to  a  fiunite  length  of  time. 
Thus  no  change  to  the  regulations  is 
made  in  response  to  this  comment. 

Another  comment  requested  that  the 
isolate  used  for  the  preparation  of 
autogenous  biologies  be  identified  as  to 
genus  and  species;  that  the  isolate  be 
shown  to  be  the  causative  agent  of  the 
disease  symptoms:  and  that  the  firm 
demonstrate  reasonable  eflRcacy  with 
the  isolate.  The  comment  stated  that 
when  a  licensed  product  is  ineffective, 
animal  models  are  available  for 
minimum  efficacy  testing.  Further,  the. 
comment  requested  that  data  on  efficacy 
be  generated  with  controls;  that  uniform 
production  of  the  autogenous  product  be 
established;  and  a  conditional  license  be 
required  for  use  of  the  product  in  non- 
adjacent  herds  and  for  use  of  an  isolate 
after  12  months.  Finally,  the  comment 
indicated  that  autogenous  products  are 
licensed  for  emergency  use  only  and 
that  products  used  to  mitigate  ^e  effect 
of  an  infectious  disease  need  to  provide 
some  indication  that  they  will  provide 
some  degree  of  relief. 

In  response  to  this  comment,  APHIS 
has  reproposed  §  113.113(c)(2)(iii) 
requiring  that  microorganism(s) 
identified  to  genus  and  species,  in  the 
case  of  bacteria,  fungi,  and  mycoplasma 
or,  in  the  case  of  viruses,  at  least  to 
family  after  preparation  of  the  first 
serial  of  product,  if  subsequent  serials 
are  to  be  produced.  APHIS  has  also 
included  in  reproposed 
§  113.113(c)(2)(iv)  a  requirement  of  a 
reasonable  expectation  of  efficacy  in 
order  to  use  an  isolate  older  than  15 
months  from  the  date  of  isolation,  or  12 
months  after  the  date  of  harvest  of  the 


first  serial  of  product,  whichever  comes 
first.  APHIS  does  not  agree  that  a 
conditional  license  should  be  required 
for  use  of  an  autogenous  product  in 
nonadjacent  herds.  For  such  use,  APHIS 
is  requiring  the  data  that  is  reproposed 
in  §  113.113(a)(3).  The  new  reproposed 
§  113.113(a)(3)(iii)  requiring  a  summary 
of  the  epidemiology  of  the  disease 
situation  that  links  the  designated 
geographic  area  with  the  herd  of  origin 
should  establish  the  nexus  to  justify 
treating  the  nonadjacent  herd  with  a 
product  derived  from  the  original 
microorganism.  Additional  testing  of  the 
isolate  is  required  after  the  first  serial  of 
product  as  described  above. 

Fifteen  oral  comments  were  received 
at  the  public  hearing  that  was  held  in 
Ames,  Iowa,  on  August  23, 1990,  to 
discuss  the  original  proposed  rule 
(Docket  No.  89-200).  Five  of  these 
comments  were  not  incorporated  into 
written  comments  that  were  received  by 
APHIS.  These  five  oral  comments 
requested  that  the  time  limit  on  the  use 
of  ein  isolate  be  eliminated  or  extended 
to  24  months.  The  comments 
recommended  that  the  emergency 
requirement  for  the  use  of  autogenous 
products  be  eliminated  when  a  disease 
is  not  being  adequately  controlled  or 
when  there  is  no  substitute  product 
available  firom  a  licensed  facility.  The 
comments  also  recommended  that 
reisolation  of  the  organism  be 
eliminated  because  this  will  cause  a 
disease  outbreak  in  the  herd.  The 
comments  further  recommended  that 
continued  use  of  the  isolate  should  be 
allowed  if  there  is  continued  presence  of 
the  disease  in  the  herd.  Perio^c  updates 
would  be  made  on  a  sound  medical 
basis  at  the  local  level. 

In  response  to  these  oral  comments. 
APHIS  reproposes  $  113.113(a)(4)  in 
which  continued  use  of  an  isolate  is 
permitted  after  15  months  fi'om  the  date 
of  isolation,  or  12  months  fit)m  the  date 
of  harvest  of  the  first  serial  of  product, 
whichever  comes  fiirst,  without 
reisolation  provided  that  additional  data 
requirements  are  met  These  additional 
data  requirements  include  the  attending 
veterinarian's  assessment  of  the 
continued  involvement  of  a  herd  with 
the  originally  isolated  microorganismfs), 
including  a  summary  of  the  diagnostic 
work  that  has  been  done  to  support  this 
assessment:  evidence  of  satisfactory 
protection  from  the  previous  use  of  the 
autogenous  biologic  produced  from  the 
microorganism  involved;  and  any  other 
information  that  the  Administrator  may 
require  in  order  to  determine  the  need  to 
use  the  microorganism  to  make 
additional  serials. 


Definitions 

APHIS  proposes  the  following 
definitions  to  be  added  to  §  101.2; 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  Herd,  Herd  of  Origin, 
Adjacent  Herd,  and  Nonadjacent  Herd. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  reproposed  rule  in 
conformance  with  Executive  Order 
12291  and  have  determined  that  it  is  not 
a  “major  rule”.  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals.  Federal,  State, 
or  local  government  agencies,  or 
geographic  regions,  and  would  not  cause 
a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Currently,  the  regulations  provide 
than  when  authorization  is  obtained 
from  the  Administrator,  an  autogenous 
biologic  can  be  used  in  an  adjacent  or 
non-adjacent  herd,  and  organisms  that 
are  older  than  12  months  can  be  used  to 
make  an  additional  serial  of  an 
autogenous  biologic.  The  regulations, 
however,  do  not  ^ecify  the  data  that  is 
required  to  be  submitt^  in  support  of 
such  authorization.  The  changes  that  are 
proposed  in  this  document  would  codify 
the  data  that  APHIS  has  been  requiring 
when  the  Agency  receives  requests  to 
use  an  autogenous  biologic  in  an 
adjacent  or  non-adjacent  herd.  They 
would  also  specify  that  the  use  of 
autogenous  biologies  would  be 
restricted  to  a  veterinarian-client-patient 
relationship,  and  that  additional  testing 
would  be  required  after  production  of 
the  first  seri^  of  product  in  order  to 
continue  producing  subsequent  serials. 
The  requirements  in  the  reproposed  rule 
to  use  organisms  older  than  15  months 
fivm  the  date  of  isolation,  or  12  months 
fi'om  the  date  of  harvest  whichever 
comes  first  are  intended  to  make  the 
regulations  for  continued  use  of  an 
autogenous  biologic  consistent  with  the 
requirements  under  the  Virus-Serum- 
Toxin  Act 

Thus,  the  effect  of  the  reproposed  rule 
is  to  codify  in  the  regulations  the  type  of 
data  that  the  Agency  requires  in  support 
of  the  above  referenced  requests  by 
practitioners  and  licensees.  The  data 
that  would  be  required  to  be  submitted 
in  support  of  such  requests  to  use 
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autogenous  biologies  in  herds  other  than 
the  herd  of  origin  are  data  that  an 
applicant  should  already  have  readily 
available.  Thus,  there  should  be  no 
additional  cost  in  generating  such  data. 
For  continued  use  of  an  isolate  beyond 
15  months  from  the  date  of  isolation,  or 
12  months  from  the  date  of  harvest  of 
the  first  serial  of  product,  whichever 
comes  first,  a  firm  would  be  required  to 
generate  data  and  information  similar  to 
that  which  is  currently  required  for 
veterinary  biological  products  when  one 
is  applying  for  a  conditional  license. 
Based  on  information  supplied  by 
APHIS’  Veterinary  Biologies  Field 
Operations  in  Ames,  Iowa,  the  current 
number  of  requests  to  produce  em 
autogenous  product  beyond  12  months 
from  isolation  of  the  microorganism 
have  been  relatively  few.  Only  about  20 
out  of  some  8000  autogenous  products 
produced  each  year  are  subject  to  such 
requests. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  information  collection  provisions 
that  are  included  in  the  reproposed  rule 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  Written  comments  concerning 
any  information  collection  provisions 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Attention:  Desk  Officer  for 
APHIS,  Washington,  DC  20503.  A 
duplicate  copy  of  such  comments  should 
be  submitted  to:  (1)  Chief,  Reg\ilatory 
Analysis  and  Developmental  Staff. 
APHIS,  USDA,  Room  866,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsvilie,  MD  20782  and  (2)  Clearance 
Officer,  ORIM,  USDA,  Room  404-W. 

14th  Street  and  Independence  Avenue. 
SW,  Washington,  DC  20250. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (See  7  CFR  part 
3015,  subpart  V). 

List  of  Subjects 

9  CFR  Part  101 

Animal  Biologies 


9  CFR  Part  112 

Animal  Biologies 
9  CFR  Part  113 

Animal  Biologies 

PART  101— DEFINITIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  21  US.&  151-159;  7  CFR  2.17, 

2.51.  and  371.2(d). 

2.  In  §  101.2,  all  paragraph 
designations  are  removed  and  the 
definitions  are  arranged  in  alphabetical 
order.  To  reflect  organizational  changes 
within  AI^BS.  the  following  definitions 
are  added  in'alphabetical  order  to  read 
as  follows: 

S  101.2  Administrative  terminology. 

«  «  «  «  • 

Administrator.  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service  of  the  United  States  Department 
of  Agriculture. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Herd.  Any  group  of  animals,  including 
birds,  fish,  and  reptiles,  maintained  at  a 
common  location  (e.g.  lot,  farm  or  ranch) 
for  any  purpose.  Ilie  herd  (or  flock] 
includes  all  animals  subsequently 
housed  at  the  common  location.  If  the 
principal  animals  of  a  group  cue  moved 
to  a  different  location,  the  group  is  still 
considered  the  same  herd. 

Herd  of  origin.  The  herd  from  which 
the  microorganism  used  as  seed  for 
production  of  an  autogenous  biologic  is 
isolated.  Offspring  and  excess  breeding 
stock  (not  the  principal  animals]  moved 
or  sold  frt)m  one  group  of  animals  to 
another  have  changed  herds  and  are  no 
longer  considered  part  of  the  herd  they 
originated  frt>m.  Groups  of  animals 
under  the  same  ownership  but  at 
different  locations  are  separate  herds. 

Adjacent  herd.  Adjacent  herds  are 
herds  physically  contiguous  to  the  herd 
of  origin,  that  is,  there  are  no  herds 
between  an  adjacent  herd  and  the  herd 
of  origin. 

Nonadjacent  herd.  Nonadjacent  herds 
are  all  herds  other  than  the  herd  of 
origin  and  other  than  herds  adjacent  to 
the  herd  of  origin.  Herds  adjacent  to  the 
herd  of  origin  but  in  a  different  State 
from  the  herd  of  origin  are  also 
considered  nonadjacent  herds. 


PART  112— PACKAGING  AND 
LABELING 

3.  The  authority  citation  for  9  CFR 
part  112  continues  to  read  as  follows; 


Authority:  21  U.&C  151-159;  7  CFR  2.17, 

2.51,  and  3712(d). 

4.  Section  112.7,  paragraph  (m)  is 
added  to  read  as  follows: 

§112.7  Special  additlonai  requirements. 

«  •  «  •  * 

(m)  All  labels  for  autogenous  biologies 
shall  bear  one  of  the  following 
statements  as  appropriate: 

(1)  “Potency  and  efficacy  of  this 
product  have  not  been  established". 

(2)  “Potency  of  this  product  has  not 
been  established”,  or 

(3)  “Efficacy  of  this  product  has  not 
been  established”. 

PART  113— STANDARD 
REQUIREMENTS 

5.  The  authority  citation  for  9  CFR 
part  113  is  revised  to  read  as  follows: 

Authority:  21  U.S.C  151-159;  7  CFR  2.17. 

2.51,  and  3712(d). 

6.  Section  113.113,  is  revised  to  read 
as  follows: 

§  113.113  Autogenous  biologies. 

Autogenous  biologies  shall  be 
prepared  from  cultures  of 
microorganisms  which  have  been 
inactivated  and  are  nontoxic.  Such 
products  shall  be  prepared  only  for  use 
by  or  under  the  direction  of  a 
veterinarian  under  a  veterinarian-client- 
patient  relationship.  Each  serial  of 
autogenous  biologic  shall  meet  the 
requirements  in  this  section,  and  if 
found  unsatisfactory  by  any  prescribed 
test  shall  not  be  used. 

(a)  Seed  requirements.  The 
microorganisms  used  as  seed  for 
cultures  used  to  prepare  autogenous 
biologies  shall  be  microorganisms  which 
are  isolated  frnm  sick  or  dead  animals 
and  which  are  judged  to  be  the 
causative  agent(s)  of  the  disease 
affecting  such  animals. 

(1)  More  than  one  microoiganism 
isolated  frt>m  the  same  herd  may  be 
used  as  seed. 

(2)  Under  normal  circumstances, 
microorganisms  ffi)m  one  herd  shall  not 
be  used  to  prepare  an  autogenous 
biologic  for  another  herd.  The 
Administrator,  however,  may  authorize 
preparation  of  such  autogenous  biologic 
for  use  in  herds  adjacent  to  the  herd  of 
origin,  when  adjacent  herds  are 
considered  to  be  at  risk.  The  following 
information  must  be  submitted  to  the 
Administrator  (in  c/o  the  Deputy 
Director,  Veterinary  Biologies  Field 
Operations,  223  South  Walnut  Avenue. 
Ames,  Iowa  50010)  to  request 
authorization  to  prepare  a  product  for 
use  in  herds  adjacent  to  the  herd  of 
origin.  (If  any  of  the  data  are  available. 
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the  applicant  should  indicate  that  such 
data  are  unavailable  and  why.) 

(i)  Name,  address,  and  phone  number 
of  the  owner  of  the  herd  of  origin. 

(ii)  Attending  veterinarian's  name, 
address,  and  phone  number. 

(iii)  Animal  species  and  number  in 
herd  of  origin. 

(iv)  IdentiHcation  of  microorganism(s), 
at  last  to  genus. 

(v)  Diagnosis  or  clinical  signs  of  the 
disease  observed. 

(vi)  Name  and  address  of  the  person 
who  isolated  the  microorganism(s]  and 
the  date  of  isolation. 

(vii)  Number  of  doses  of  autogenous 
biologic  requested  and  vaccination 
schedule. 

(viii)  Each  adjacent  herd  owner’s 
name,  address,  and  phone  number. 

(ix)  Number  of  animals  and  species  in 
each  adjacent  herd. 

(x)  The  attending  veterinarian's 
assessment  of  the  involvement  of  the 
adjacent  herd(s)  with  the  disease 
observed. 

The  applicant  shall  give  notice  to  the 
State  Veterinarian  or  other  appropriate 
State  Official  in  writing  when  an 
autogenous  biologic  is  to  be  used  in 
adjacent  herds. 

(3)  The  Administrator  may  authorize 
preparation  of  an  autogenous  biologic 
for  use  in  herds  which  are  not  adjacent 
to  the  herd  of  origin,  but  which  he  or  she 
considers  to  be  at  risk  of  infection  with 
the  same  organism(s).  Except  as 
provided  below,  the  same  information 
which  is  required  for  preparation  of  such 
product  for  use  in  herds  adjacent  to  the 
herd  of  origin  must  be  submitted  to  the 
Administrator  (in  c/o  the  Deputy 
Director,  Veterinary  Biologies  Field 
Operations,  223  South  Walnut  Avenue, 
Ames,  Iowa  50010]  for  authorization  to 
prepare  a  product  for  use  in  herds  not 
adjacent  to  the  herd  of  origin.  Because 
the  recipient  herd  involved  may  not  be 
known  when  autogenous  biologies  are  to 
be  used  in  other  geographic  areas,  the 
following  data  may  be  used  in  place  of 
the  data  required  in  paragraphs 

(a)(2)(viii)  and  (a)(2)(ix)  of  this  section. 

(i)  Names  and  addresses  of 
practitioners  in  the  area  in  place  of  the 
name,  address,  and  phone  number  of  the 
adjacent  herd  owner. 

(ii)  The  geographic  designations  of  the 
area  involved. 

(iii)  A  summary  of  the  epidemiology  of 
the  disease  situation  that  links  the 
designated  geographic  areas  with  the 
herd  of  origin. 

In  addition,  an  applicant  for 
authorization  under  this  paragraph  shall 
provide  written  approval  from  the  State 


veterinarian  or  other  appropriate  State 
official  in  the  State  in  which  the 
autogenous  biologic  is  to  be  used  in 
nonadjacent  herds. 

(4)  Under  normal  circumstances 
microorganism  used  for  the  production 
of  autogenous  biologies  may  not  be 
older  than  15  months  fi'om  die  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
produced  from  the  microorganism, 
whichever  comes  first.  The 
Administrator,  however,  may  authorize 
production  of  additional  serials  fi'om 
such  microorganisms.  Provided,  That, 
the  person  requesting  such  authorization 
submits  the  following  supporting 
information: 

(i)  The  attending  veterinarian’s 
current  assessment  of  the  continued 
involvement  of  a  herd  with  the  originally 
isolated  microorganism(s),  including  a 
summary  of  the  diagnostic  work  that  has 
been  done  to  support  this  assessment. 

(ii)  Evidence  of  satisfactory  protection 
from  the  previous  use  of  the  autogenous 
biologic  produced  fitim  the 
microorganism  involved. 

(iii)  Any  other  information  the 
Administrator  may  require  in  order  to 
determine  the  need  to  use  the 
microorganism  to  make  additional 
serials. 

(b)  Restrictions.  Unless  otherwise 
authorized  by  the  Administrator,  each 
serial  of  an  autogenous  biologic  shall  be 
subject  to  the  following  restrictions: 

(1)  Microorganisms  used  to  prepare 
autogenous  biologies  shall  not  be 
maintained  in  the  licensed 
establishment  beyond  the  time 
authorized  for  use  in  production. 

(2)  The  expiration  date  shall  not 
exceed  18  months  from  the  date  of 
harvest. 

(c)  Testing  requirements  for 
autogenous  biologies.  (1)  Final  container 
samples  of  completed  product  from  the 
first  serial  or  subserial  of  an  autogenous 
biologic  produced  fiom  an  isolate  shall 
be  tested  for  purity  as  prescribed  in 

S  113.26,  and  for  safety  as  prescribed  in 
§  113.33(b)  or  §  113.38  except  that: 

(i)  When  the  number  of  final 
containers  in  a  serial  or  subserial  is  50 
or  less,  two  sample  containers  from 
each  serial  and  subserial  shall  be  tested 
as  prescribed  in  S  113.26(b):  Provided. 
That,  1  ml  aliquots  fiom  each  sample 
may  be  inoculated  into  five 
corresponding  individual  test  vessels  of 
each  of  the  test  media  required. 

(ii)  Serials  which  are  satisfactory  after 
the  third  day  of  observation  of  purity 
test  cultures  and  of  safety  test  animals 
may  be  released  for  shipment  to  the 


customer  and  the  tests  continued 
throughout  the  required  period;  and 

(iii)  Serials  released  on  the  basis  of 
satisfactory  results  of  third  day 
observations  shall  be  immediately 
recalled  if  evidence  of  contamination 
occurs  in  test  cultures  or  if  any  of  the 
test  animals  used  to  demonstrate 
product  safety  sicken  or  die  during  the 
observation  period. 

(iv)  Summaries  of  tests  shall  be 
submitted  to  APHIS  in  accordance  with 
§  116.7  within  4  days  after  the 
completion  of  required  testing. 

(2)  Each  serial  or  subserial  of 
autogenous  bacterial  product  other  than 
the  first  serial  or  subserial  produced 
fiom  an  isolate  shall  meet  the  applicable 
general  requirements  prescribed  in 
§  113.100  and  the  special  requirements 
prescribed  in  this  section.  Each  serial  or 
subserial  of  autogenous  viral  product 
other  than  the  first,  serial  or  subserial 
produced  from  an  isolate  shall  meet  the 
applicable  general  requirements 
prescribed  in  $  113.200  and  the  special 
requirements  prescribed  in  this  section. 
A  serial  or  subserial  found 
unsatisfactory  by  any  prescribed  test 
shall  not  be  released. 

(i)  Purity  test.  Final  container  samples 
of  completed  product  fix)m  each  serial 
and  subserial  shall  be  tested  for  viable 
bacteria  and  fungi  as  provided  in 

§  113.26.  When  the  number  of  final 
containers  in  a  serial  or  subserial  is  50 
or  less,  two  final  container  samples  from 
each  serial  and  subserial  shall  be  tested 
as  prescribed  in  §  113.26(b]:  Provided, 
That,  1  ml  aliquots  from  each  sample 
may  be  inoculated  into  five 
corresponding  individual  test  vessels  of 
each  of  the  test  media  required. 

(ii)  Safety  test.  Bulk  or  final  container 
samples  of  completed  product  from  each 
serial  shall  be  tested  for  safety  as 
provided  in  §  113.33(b)  or  §  113.38. 

(iii)  Identification.  All  microorganisms 
used  for  the  production  of  autogenous 
biologies  shall  be  identified  as  follows: 
Bacteria,  fungi,  and  mycoplasma  shall 
be  identified  at  least  to  genus  and 
species  and  viruses  shall  be  identified  at 
least  to  family.  After  15  months  fix>m  the 
date  of  isolation,  or  12  months  from  the 
harvest  date  of  the  first  serial  of 
autogenous  product  produced  from  a 
microorganism,  whichever  comes  first, 
characterization  and  identification  shall 
be  completed  to  strain  and/or  serotype 
before  such  microorganism  may  be  used 
for  production. 

(iv)  Antigenicity  or  immunogenicity 
and  potency.  Autogenous  biologies 
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permitted  to  be  prepared  as  prescribed 
in  paragraph  {a)(4)  of  this  section,  from 
cultures  of  microorganisms  that  are 
older  than  15  months  bom  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  autogenous  serial 
produced  fi'om  such  cultures,  whichever 
comes  first,  shall  be  tested  as  follows: 

(A)  Completed  product  shall  be  tested 
for  antigenicity  or  immunogenicity  in  the 
species  for  which  the  product  is 
recommended  or  in  another  animal 
species  whose  immunological  response 
has  been  shown  in  the  scientific 
literature  to  correlate  with  the  response 
of  the  species  for  which  the  product  is 
recommended.  Such  tests  shall  be 
conducted  in  accordance  with  a  protocol 
developed  by  the  licensee  and  approved 
by  the  Administrator  and  the  results 
submitted  to  the  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS,  6505 
Belcrest  Road,  Hyattsville,  MD  20782  for 
review.  Microorganisms  not  shown  to  be 
antigenic  or  immtmogenic  by  such 
approved  tests  shall  not  be  used  for  the 
preparation  of  such  product. 

(B)  Bulk  or  final  container  samples  of 
completed  product  bom  each  serial  of 
such  autogenous  biologies  containing 
fractions  for  which  standard 
requirement  potency  test  procedures 
have  been  established  shall  be  tested 
for  potency  in  accordance  with 
applicable  standard  requirement 
potency  tests  provided  in  9  CFR  part 
113.  If  the  culture  of  microorganisms 
used  to  produce  such  fractions  is  shown 
to  be  of  a  different  strain  or  serotype 
than  the  reagent  or  challenge 
microorganisms  used  in  the  standard 
requirement  potency  test,  reagents  or 
challenges  of  the  same  strain  or 
serotype  as  the  microorganism  used  for 
production  may  be  used. 

(C)  If  no  standard  requirement 
potency  test  procedures  have  been 
established  for  a  fi’action(s]  in  the 
autogenous  biologic,  such  bactionfs)  of 
each  serial  of  product  shall  be  tested  for 
potency  using  a  developmental  potency 
test  described  in  the  filed  outline  of 
production  or  shall  at  least  be 
standardized  to  contain  an  antigenic 
mass  for  such  baction(s)  that  has  been 
shown  to  be  antigenic  or  immunogenic 
in  accordance  with  paragraph 
(c](2)(iv)(A)  of  this  section. 

Done  in  Washington,  DC.  this  8th  day  of 
August  1991. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-19206  Filed  8-12-91;  8:45  am] 
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Food  Safety  and  Inspection  Service 
9  CFR  Part  327 
[Docket  No.  90-007P] 

RIN  No.  0583-AB31 

Removal  of  Piece  Size  Requirements 
and  Packaging  Limitations  of  Imported 
Fresh  or  Cured  Meat  and  Meat 
Products 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  inspection 
regulations  by  removing  the  restrictions 
that  prohibit  the  importation  into  the 
United  States  of  individual  pieces  or 
trimmings  of  fi^sh  or  cured  meat  smaller 
than  2-inch  cubes  or  pieces  of 
comparable  size.  Specifically,  FSIS 
proposes  to  delete  9  CFR  327.3(b)  (1),  (2), 
(3),  and  (4)  which  contain  the 
requirements  for  piece  size  restrictions 
and  net  weight  limitations  for  packages 
of  imported  besh  or  cured  meat 
trimmings.  FSIS  also  proposes  to  delete 
the  reference  to  the  2-inch  cube 
requirement  in  9  CFR  327.21(a)(1),  which 
states  “Individual  pieces  or  trimmings 
must  not  be  smaller  than  a  2-inch  cube 
or  a  piece  comparable  in  size."  Thus, 
this  proposed  amendment  would  allow 
meat  products  such  as  ground,  diced 
and  comminuted  meats,  meat  patties 
and  loaves,  chopped  steaks,  sausages 
and  other  besh  or  cured  meat  products 
in  less  than  2-inch  cubes  to  be  imported 
into  the  United  States  without  any  net 
weight  restrictions.  FSIS  would  continue 
to  conduct  all  reinspection  activities 
necessary  to  ensure  that  the  imported 
meat  products  are  wholesome, 
unadulterated,  and  properly  labeled.  In 
addition,  the  proposal  would  have  no 
effect  on  Animal  and  Plant  Health 
Inspection  Service’s  requirements 
concerning  meat  products  from  disease- 
restricted  countries. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1991. 

ADDRESSES:  Written  comments  to: 

Policy  Office,  ATTN:  Linda  Carey,  FSIS 
Hearing  Cleric,  room  3171,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  G.  Edward  McEvoy,  Director, 
Program,  Development  Division, 
International  Pre^ams,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 

(202)  447-8435. 


SUPPLEMENTARY  INFORMATION: 
Executiv*  Older  12291 

During  1989,  the  United  States 
imported  approximately  2  billion  pounds 
of  fresh  meat  (exclusive  of  head  meat, 
tongue,  and  o^er  edible  organs)  of 
which  1.4  billion  pounds  was  beef/veal 
and  0.6  billion  pounds  were  pork  and 
lamb/mutton.  Of  the  2  billion  pounds,  60 
percent  was  manufacturing  meat  used  in 
the  production  of  products  such  as 
ground  and  diced  meat  and  sausage 
items,  while  the  remaining  40  percent 
consisted  of  products  such  as  carcasses 
and  wholesale/retail  cuts.  Due  to 
increasing  complexity  of  international 
bade  and  the  many  factors  that  could 
affect  the  domestic  meat  market,  it  is 
difficult  to  determine  what  meat 
products,  if  any,  would  enter  U.S. 
commerce  as  a  direct  result  of  this 
proposed  rule.  Thus,  it  is  difficult  to 
accurately  assess  the  economic  impact. 
Accordingly,  FSIS  seeks  comments  from 
interested  parties  on  what  type  of  meat 
products  would  enter  the  United  States 
as  well  as  data  on  the  economic  impact 
of  this  proposed  change.  However,  the 
Adm.iiisbator  has  examined  some  of  the 
key  factors  concerning  meat  imports  and 
the  U.S.  meat  industry,  and  has  initially 
determined  that  the  proposal  is  not  a 
“major  rule”  under  ^ecutive  Order 
12291  and  will  not  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  foreign  or  domestic 
markets.  This  determination  was  based 
on  the  following: 

Share  of  the  US.  Meat  Market  by 
Imports  is  Small 

In  1989,  U.S.  imports  of  besh  meat 
totaled  2  billion  pounds  and  U.S.  meat 
production  consisted  of  39.8  billion 
poimds.  With  a  total  U.S.  meat  supply  of 
41.6  billion  pounds,  imports  represented 
about  4.8  percent  of  this  amount;  a  figure 
that  has  increased  by  only  1.7  percent 
since  1974. 

Quantitative  Limits  on  Imports  of  Fresh 
Meat 

The  U.S.  government  imposes  access 
barriers  on  imported  fi«sh  meats 
through  the  Meat  bnport  Act  of  1964,  as 
amended  in  1979  (Pub.  L  96-177).  This 
Act  subjects  beef,  veal,  mutton  and  goat 
imports  to  tariffs,  an  annual  import 
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quota  and,  when  necessary,  voluntary 
restraint  agreements.  In  addition  to  the 
Meat  Import  Act,  the  U.S.  government 
imposes  countervailing  duties  on 
imported  products  when  it  is  determined 
that  such  product  is  subsidized  by  the 
exporting  country.  Countervailing 
duties,  which  usually  are  equal  to  the 
subsidy  funded  by  the  exporting 
country,  are  currently  assessed  on  pork 
from  Canada  and  lamb  from  New 
Zealand.  As  a  result  of  the  Meat  Import 
Act  and  U.S.  countervailing  duties,  the 
U.S.  meat  industry  becomes  more 
competitive  with  imported  meat 
products,  thus  possibly  minimizing  any 
potential  economic  impact  that  may  be 
caused  by  the  proposed  rule. 

Increase  in  Imports  of  Fresh  Meat 
Vi'ould  Appear  to  be  Insignificant 

A.  During  1989,  imports  of  fresh  beef 
(1.4  billion  pounds]  constituted  nearly  70 
percent  of  the  2  billion  pounds  of  fresh 
and  cured  meat  imported  into  the  United 
States.  Ninety-eight  percent  of  the  beef 
imports  originated  in  Hve  countries  and 
was  primarily  grass-fed,  boneless  beef 
which  usually  has  a  narrow,  well- 
defined  U.S.  market  and  is  not 
competitive  with  U.S.  grain-fed,  high 
quality  beef.  This  marketing  constraint 
centers  around  the  limited  utility  of 
grass-fed  lean  meat,  which  requires 
hirther  processing  to  produce  a  product 
which  would  be  considered  marketable 
in  the  United  States.  For  example,  the 
adding  of  grain-fed  beef  to  raise  the  fat 
level  of  grass-fed  beef  is  usually 
necessary  to  produce  an  acceptable 
groimd  beef  product.  Even  though 
Australia,  which  represents  nearly  50 
percent  of  U.S.’s  imported  fresh  beef, 
has  increased  production  of  the  grain- 
fed  beef  from  120,000  head  in  1981  to 
about  600,000  in  1990,  none  of  this 
product  has  been  marketed  or  is 
intended  to  be  marketed  in  United 
States.* 

B.  An  increase  in  imports  of  boneless 
beef  would  be  possible  as  smaller  pieces 
of  meat,  e.g.,  wizard  knife  trimmings, 
would  be  acceptable  under  the  proposed 
rule.  However,  considering  that 
trimmings  of  this  nature  usually  amount 
to  a  negligible  percentage  of  the  total 
carcass  weight,  this  additional  product 
would  seem  to  have  little  impact  on  the 
U.S.  meat  industry. 

C.  Of  the  three  major  types  of  meat 
imported  into  the  United  States  (beef, 
pork,  and  lamb],  it  could  be  argued  that 
an  increase  in  U.S.  imports  of  fresh  pork 
and  lamb  is  more  likely  than  ah  increase 
in  beef  imports  since  these  products  are 
not  subject  to  the  Meat  Import  Act  and 
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they  are  comparable  to  U.S.  products  in 
quality  and  market  acceptability. 
However,  imports  of  fresh/cured  pork 
(571.1  million  pounds]  and  fresh  lamb/ 
mutton  (44.9  million  pounds]  during  1989 
represented  only  31  percent  of  the  2 
billion  pounds  of  U.S.  fresh/cured  meat 
imports  and  only  1.5  percent  of  the  total 
U.S.  meat  supply  (41.6  billion  pounds]. 
Furthermore,  80  percent  of  the  fresh/ 
cured  pork  and  32  percent  of  the  fresh 
lamb/mutton  were  imported  into  the 
United  States  from  countries  (Canada 
and  new  Zealand,  respectively] 
currently  subject  to  U.S.  countervailing 
duties. 

D.  Ground  meat  appears  to  be  the 
most  likely  type  of  fresh  meat  product  to ' 
be  imported  into  the  United  States  as  a 
result  of  the  proposed  rule.  This 
assumption  is  based  on  the  size  of  the 
U.S.  market  for  ground  beef  (over  40 
percent  of  the  total  beef  consumption] 
and  past  requests  to  waive  packaging 
size  limitations  for  imported  ground 
meat.  However,  the  duty  is  higher  on 
processed  products  (e.g.,  ground  beef] 
than  on  boneless  meat.  In  addition, 
ground  beef  accounts  for  only  12.6 
percent  (5  billion  pounds  divided  by  39.6 
billion  pounds]  of  the  total  U.S.  meat 
production. 

E.  Coarse  ground  beef  from  Australia, 
New  Zealand  and  other  grass-fed  beef 
producers  could  be  seen  by  some 
importers  as  a  higher  value  item;  i.e.,  a 
more  homogeneous  product 
commanding  a  few  cents  more  per 
pound  than  boneless  beef.  However,  (1] 
the  utility  of  coarse  groimd  beef 
produced  from  these  countries  is  similar 
to  that  of  boneless  beef,  i.e.,  dependent 
upon  being  mixed  with  fat  beef 
trimmings  to  produce  a  marketable 
ground  beef  product;  (2]  there  is  a  higher 
duty  on  processed  meat  than  boneless 
meat;  and  (3]  coarse  ground  meat 
usually  has  a  limited  end-item  usage  and 
a  shorter  shelf  life  than  boneless  meat. 
Therefore,  any  potential  market  of 
foreign  coarse  ground  beef  in  the  United 
States,  due  to  ^e  proposed  rule,  would 
probably  be  negated  by  these 
deterrents. 

The  proposed  rule  would  allow 
certified  establishments  in  countries 
eligible  to  export  meat  products  to  the 
United  States  to  ship,  in  any  size 
package,  fresh  or  cured  meat  products  of 
less  than  2-inch  cubes  into  U.S. 
commerce.  While  the  Agency  believes 
that  this  action  could  lead  to  an  increase 
in  the  share  of  the  U.S.  meat  market  held 
by  foreign  producers,  it  also  could  be  an 
effective  means  of  encouraging 
competition  and  assuring  fair  prices  for 
■U.S.  consumers. 


The  proposed  rule  would  also  ease  the 
reinspection  burden  on  the  Agency  and 
importing  industry  by  reducing  the 
reinspection  time  at  U.S.  ports-of-entry 
because  import  inspectors  would  not  be 
required  to  determine  whether  certain 
imported  meat  products  meet  specific 
piece  size  and  net  weight  requirements. 
It  should  be  stressed  that  the  proposed 
rule  will  in  no  way  diminish  or 
compromise  FSIS’s  role  in  ensuring  that 
imported  product  complies  with  all  other 
U.S.  inspection  requirements. 

Effect  on  Small  Entities 

In  examining  the  small  entities  in  the 
U.S.  meat  industry,  it  appears  that  one 
group  which  may  be  afrected  by  this 
proposed  rule  would  be  the  ground  beef 
processors  who  depend  upon  imported 
manufacturing  meat  for  their  grinding 
operations.  Accordingly,  this  proposal 
could  decrease  the  amount  of 
manufacturing  meat  imported  into  the 
United  States  if  the  U.S.  market 
demands  imported  ground  beef  and  the 
import  quota  levels  remained  the  same. 
However,  because  of  the  marketing 
constraints  and  higher  duty  applicable 
to  imported  ground  beef,  it  is  unlikely 
that  ftere  would  be  a  decrease  in 
manufacturing  meat,  thus  resulting  in  a 
negative  effect  on  U.S.  ground  beef 
processors.  In  addition,  the  Agency 
believes  that  the  proposed  rule  could 
have  a  positive  effect  on  U.S.  companies 
if  other  countries  follow  the  United 
States’  lead  on  this  restriction  and 
remove  the  2-inch  cube  requirement. 

This  could  result  in  an  increase  in  the 
export  market  for  U.S.  produced  ground 
beef  and  other  processed  meat  products. 

Therefore,  the  Administrator  has 
made  an  initial  determination  that  the 
proposed  rule  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities  as 
deHned  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601]. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
proposal.  Written  comments  should  be 
sent  to  the  FSIS  Hearing  Clerk  and 
should  refer  to  Docket  Number  90-007P. 
All  comments  submitted  in  response  to 
the  proposal  will  be  available  for  public 
inspection  in  the  Policy  Office,  Room 
3171,  South  Agriculture  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  to  12:30 
p.m.  and  1:30  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Background 

Pursuant  to  the  Federal  Meat 
Inspection  Act  (FMIA]  (21  U.S.C.  601  et 
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Beg.],  the  Secretary  of  Agriculture  is 
responsible  for  administering  the 
programs  which  ensure  that  meat  and 
meat  food  products  (including  imports) 
distributed  to  consumers  are 
wholesome,  not  adulterated,  and 
properly  marked,  labeled  and  packaged. 
The  Secretary  of  Agriculture  has 
delegated  to  the  Administrator  of  FSIS 
the  authority  to  issue  regulations  which 
will  ensure  compliance  with  the 
requirements  of  the  FMIA.  Accordingly, 
the  Federal  meat  inspection  regulations 
contain  requirements  applicable  to  the 
importation  of  meat  and  meat  food 
products  into  the  United  States  (9  CFR 
part  327). 

Section  9  CFR  327.3(b)  of  the  Federal 
meat  inspection  regulations  prohibits 
the  importation  into  the  United  States  of 
ground,  diced,  and  comminuted  meats; 
meat  patties  and  loaves;  sausages  and 
other  fresh  or  cured  meat  products  or 
trimmings  that  consist  of  components 
smaller  than  2-inch  cubes  or  pieces 
comparable  in  size.  However,  such 
processed  products  may  be  imported 
provided  they  are  in  packages  meeting 
certain  net  weight  requirements,  i.e.,  not 
more  than  3  pounds  net  weight  for 
ground,  diced,  and  comminuted  meats; 
not  more  than  10  poimds  net  weight  for 
patties,  loaves,  chopped  steaks  and 
similar  type  products;  and  suitable  retail 
size  packages  for  sausages  and  canned 
meat 

The  FSIS  proposes  to  amend  9  CFR 
part  327  of  the  Federal  meat  inspection 
regulations  to  remove  these  restrictions 
in  response  to  petitions  submitted  by 
Alsmeyer  Food  Consulting,  Potomac, 
Maryland,  in  1988  and  1989,  and 
requests  made  by  the  Australian 
government  at  meetings  with  FSIS  in 
September  1989,  and  April  1990. 
Alsmeyer  Food  Consulting  requested 
that  the  regulations  be  amended  to 
allow  the  importation  of  ground  lamb 
packaged  in  5-poimd  and  25-pound 
containers  and  diced  lamb  meat  in  5- 
pound  containers.  The  Australian 
government  requested  that  the 
regulations  be  amended  to  remove  the 
restrictions  to  import  meat  food 
products  described  in  9  CFR  327.3(b). 
The  Australian  government  stated  that  it 
maintains  an  inspection  system  using 
"equal  to"  quality  assurance  programs 
to  ensure  that  small  pieces  of  meat  meet 
U.S.  standards  regardless  of  the  size  of 
the  package.  Since  these  meat  food 
products  are  inspected  in  Australia  and 
data  are  available  to  verify  that  these 
products  meet  U.S.  standards,  the 
present  restrictions  on  importation 
constitute  a  non-tariff  trade  barrier 
because  there  are  no  similar  restrictions 


on  these  products  produced  in  the 
United  States. 

Piece  size  restrictions  for  imported 
meat  products  were  enacted  as  early  as 
1922  i^en  the  Federal  meat  inspection 
regulations  stated  in  part  that,  “no  meat 
trimmings  in  pieces  too  small  to  permit 
of  adequate  inspection  upon  arrival 
shall  be  admitt^  into  the  United 
States.”  (BAI  order  211  rev.,  September 
1, 1922.)  It  is  believed  that  inspection 
procedures  at  the  time  were  lacking  the 
sophistication  needed  to  detect 
unwholesome  or  unadulterated  product 
if  the  meat  pieces  were  too  small.  In 
1970,  the  regulations  were  revised  by 
retaining  the  1922  requirement  and 
adding  the  limitation  that  pieces  or 
trimmings  of  imported  meat  could  not  be 
smaller  than  2-inch  cubes  or  pieces 
comparable  in  size  (35  FR  15610).  The 
1970  rule  change  also  added  exceptions 
to  the  rule  which  permitted  the 
importation  of  pieces  of  meat  smaller 
than  2-inch  cubes  provided  they  were 
packaged  in  sizes  suitable  for  retail  sale. 
Because  these  exceptions  have  been  in 
effect  since  1970  without  incident,  FSIS 
believes  that  removing  the  2-inch  cube 
rule  will  not  provide  the  U.S.  meat 
industry  or  consumers  any  basis  for 
concern  about  the  safety  or  integrity  of 
imported  meat  products. 

In  1979,  regulations  were  implemented 
which  changed  the  basic  principles  of 
the  import  inspection  program.  Prior  to 
this  regulatory  change,  the  import 
inspection  program  focused  on  the 
performance  of  individual  foreign  plants. 
The  current  program  employs  the 
"systems  approach”  which  assesses  the 
effectiveness  of  a  foreign  government's 
inspection  system  and  holds  that 
government  primarily  responsible  for 
assuring  that  establishments  exporting 
product  to  the  United  States  fully 
comply  with  inspection  standards  and 
controls  "at  least  equal  to”  those  of  the 
United  States.  This  is  accomplished 
through  two  major  activities:  (1)  A 
review  of  docmnentary  information 
which  provides  initial  determination  of  a 
foreign  country’s  eligibility  to  export 
product  to  the  United  States,  and  (2) 
continual  oversight  to  assure  that  a 
country  maintains  a  system  of 
inspection  controls  at  least  equal  to  that 
of  ^e  United  States.  FSIS  examines  the 
laws  and  regulations  governing  the 
country’s  inspection  system  for 
equivalency  to  U.S.  standards  and 
requires  a  foreign  country  to  respond  to 
a  series  of  questionnaires  which  focus 
on  its  inspection  system  in  five  major 
risk  areas  (residue  control,  prevention  of 
diseased  meat,  processing, 
contamination,  and  compliance/ 
economic  fraud).  If  the  information 


proves  to  be  satisfactory,  FSIS  performs 
an  on-site  review  to  evaluate  all  aspects 
of  the  coimtry’s  inspection  operations. 
When  this  review  is  satisfactorily 
concluded,  rulemaking  is  undertaken  to 
certify  that  the  country  is  eligible  to 
import  meat  and/or  poultry  products 
into  the  United  States.  The  country’s 
meat  inspection  officials  then  may 
certify  individual  plants  as  meeting  U.S. 
standards.  Only  after  such  certification 
is  received  by  FSIS  may  these  plants 
export  product  to  the  United  States. 

Once  a  country  is  certified,  FSIS 
monitors  its  import  inspection  program 
through  a  continuing  oversight  function 
to  assure  that  the  foreign  inspection 
system  maintains  the  “at  least  equal  to” 
requirements.  This  includes  quarterly  or 
semiannual  on-site  reviews  of  the 
foreign  inspection  system,  and 
reinspections  of  a  sample  of  foreign 
meat  products  at  U.S.  port-of-entry 
locations.  The  latter  frmction  is  directed 
by  a  computerized  system  (Automated 
Import  Information  System)  which 
stores  daily  reinspection  results  and 
uses  the  data  to  establish  a 
performance-based  sampling  frequency 
for  products  presented  for  importation. 

A  country’s  eligibility  status  may  be 
revoked  whenever  the  Administrator 
determines  that  the  foreign  inspection 
system  does  assure  compliance  with  “at 
least  equal  to”  requirements.  At  that 
point,  rulemaking  is  again  undertaken  to 
withdraw  the  coimtry’s  eligibility  to 
import  meat  into  the  United  States.  With 
the  implementation  of  the  “systems 
approach,”  FSIS  has  been  able  to 
operate  a  more  effective  import 
inspection  program  by  emphasizing  that 
foreign  governments  and  producers  have 
primary  responsibility  for  ensuring 
product  to  be  exported  to  the  United 
States  complies  with  U.S.  requirements. 

In  the  last  decade,  technological 
advancements  in  meat  inspection,  such 
as  analytical  testing,  have  further 
increased  the  efficiency  and 
effectiveness  of  the  import  inspection 
program.  For  example,  the  species 
identification  field  test  (SIFT)  has 
provided  the  Agency  with  a  rapid  means 
to  screen  ground,  comminuted  and 
similar  types  of  fr«sh  meat  products  for 
economic  adulteration.  As  a  result  SIFT 
has  been  highly  successful  in  verifying 
the  effectiveness  of  foreign  inspection 
systems  as  well  as  safeguarding 
consumers  from  incorrectly  labeled 
meat  products. 

Partial  quality  control  (PQC)  programs 
have  also  proven  to  be  beneficial  in 
verifying  the  effectiveness  of  foreign 
inspection  systems.  As  part  of  FSIS’s 
label  approval  process,  a  foreign 
establishment  must  have  an  approved 
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PQC  program  in  place  before  certain 
meat  products  (eg.,  medianicalty 
separated  products)  can  enter  U.S. 
commerce  (9  CFR  ai9.5(c)(2)).  PQC 
programs,  which  are  systematic 
procedures  describiDg  the  stages  of 
preparation  of  a  product,  are  designed  to 
hold  processors  accountable  for  the 
COTspliance  of  that  product  with  the 
requireinents  of  the  Federal  Meat 
Inspection  Act  and  the  regulations 
promulgated  thereonder.  Similar 
programs  are  used  to  ensure  that 
boneless  meat  complies  with  U.& 
requirements  before  grinding.  These 
PQC  programs  allow  PSIS  to  operate  a 
more  effective  import  inspection 
program  by  placing  more  responsibility 
on  foreign  governments  and  producers. 

FSIS  concludes  thst  with  the 
implementation  of  die  “systems 
approach",  the  modernization  of 
inspection  techniques,  and  the 
effectiveness  of  P^  programs,  there  is 
no  longer  a  need  to  restrict  the 
importation  of  pieces  of  meat  smaller 
than  2-inch  cubes  into  the  United  States. 
Therefore,  FSIS  is  proposing  to  amend  9 
CFR  part  327  of  the  Federal  meat 
inspection  regulations  by  deleting  the 
piece  size  and  packaging  size  limitations 
applicable  to  imported  fresh  cm*  cured 
meat  imiducts. 

List  of  Subjects  in  9  CFR  Part  327 

Imported  products;  Meat  inspection; 
Packaging  and  containers. 

For  the  reasons  set  forth  in  the 
preamble,  part  327  of  the  Federal  meat 
inspection  regulations  wottid  be 
amended  as  set  forth  below: 


PART  327— IMPORTED  PRODUCTS 

1.  Hie  authority  dtatioo  for  part  327 
would  conthnw  to  read  as  follows: 

Aathority:  Zt  VS.C.  001-695;  7  CFR  2.17, 
2.K1. 

§  327.3  {Amaiidad} 

2.  Seetkm  327.3  would  be  amended  by 
requiring  paragraph  (b)  and 
redesi^ating  poragrapb  (c)  as  (bj. 

§327.21  [AoMndedl 

3.  Section  327.21  would  be  amended 
by  removing  the  second  sentence  of 
paragraph  (a)(1). 

Done  »t  Wariwigtoa,  DC,  on  )wie  28, 1991. 
R.).  Pnicfas, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

[FR  Doc.  91-19307  Piled  0-12-91;  0:45  am| 
BHXING  eooc  MIO-CMMI 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Businesa  Slza  Standards; 
Computer  Programadnit  Data 
Procasskig  and  Othar  Computer 
Ralated  Services 

agency:  Small  Business  Administration. 
action:  Proposed  rule. 

SUMarARY:  The  Small  Business 
Administratiorr  fSBA)  is  proposing  to 
increase  to  a  tmiform  level,  the  size 
standards  for  all  industries  bi  indastry 
group,  “Computer  Programming,  Data 
Processing,  and  Other  Compoter  Related 
Services  Industries.’*  There  are  nine 
industries  in  this  group,  and  they  are 
proposed  to  have  a  common  size 


standard  of  $14.5  million  in  average 
annual  receipts  or,  as  an  ahemattve  150 
empIo3rees.  The  current  size  standard  is 
$7  mfIKon  for  six  of  diese  mdastriea  and 
$12.5  million  for  the  three  others.  This 
action  is  being  proposed  to  estabKsb  the 
same  size  standard  for  all  mdustries  in 
the  group  and  to  bettCT  define  small 
business. 

DATES:  Comments  must  be  submitted  on 
or  before  October  IS,  1991. 

ADDRESSES:  Send  Comments  to;  Gary  M. 
Jackson,  Director,  Size  Standards  Staff, 
U.S.  Small  Business  Administration,  409 
3rd  Street,  SW. — 5th  Fir.,  Washington, 
DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray  or  Harvey  D.  Bronstein, 
Economist,  Size  Standards  Staffs  teL 
(202)  205-6018. 

SUPFIEMENTARY  INFORMATION:  The 

Structure  of  SBA's  size  standards  in  the 
Computer  Programming,  Data 
Processing  and  Oth»  Computer  Related 
Services  bidustry  Group  (Standard 
Industrial  Classification  (SIC)  Industry 
Group  737  Gooqiosed  of  codes  7371- 
7379]  has  been  a  subject  of  increased 
concern  in  recent  years  as  a  greater 
number  of  Federal  purchases  have  been 
awarded  in  this  category.  At  the  same 
time  diat  the  Federal  government  has 
expanded  its  contracting  in  these  areas, 
new  industries  have  been  created  which 
have  resulted  in  classification 
uncertainties.  The  following  table 
illustrates  these  changes;  it  lists 
revisions  in  industry  group  737 
(hereafter  referred  to  as  the  computer 
service  industries)  that  occurred  in  the 
1987  SIC  revision  that  took  into  account 
technological  and  institutional  changes 
in  industry  structure  since  1977. 


Table  t.— Relation  of  1977  to  1987  Computer  Services  Industries 


1977  Industry 

1987  Incftjslry 

SIC 

code 

Shontiae 

SIC 

coda 

ShortMto 

[ 

737t 

Custom  Computer  FVogian'iming  Svs.  ($7.0Mt- 

7373 

Computor  l>oyan>»nwfl  and  SoNwra  g7.0M) .  ..  .  t 

7372 

Prepactagad  Software  ($7,089. 

1 

7373 

Ckxnpmai  Integrated  Systems  Desiigr>  07jOM^ 

7374 

Data  Processing  Services  (S7.0M| . . . . .  { 

7374 

Data  Piooeasing  and  Preparation  IS7.0M1 

7375 

Informatkm  Retrievat  Services  ($7nMl. 

1 

7378 

*  Cxnpater  Facilities  Ifanagemant  (S7.0M}. 

! 

7379 

Computer  Related  ServiCM,  NEC.  (St2.5te _ _  •  i 

!  7377 

'  7378 

'  CompuNr  Rental  A  teasmg  (St2.5M|. 

Goretsitar  Maintenance  A  Repair  ($12-589l 

1 

,  7378 

1  CompMNi  Related  Sendees,  NEC  ($12,584. 

Note:  SUe  standards  in  paracuhesis. 

SouKX:  SWndwcl  kMNsawl  OssaiicNtoa  Manual,  1987. 
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Instead  of  three  computer  service 
industries,  there  are  now  nine  industries 
with  much  expanded  descriptions  and 
numbers  of  subcategories  for  each  new 
industry.  The  expansion  in  codes  has 
been  associated  with  increased 
uncertainty  in  the  classification  of 
contracts,  and  therefore,  with  the  size 
standards  associated  with  these 
contracts.  This  is  because  multiple 
services  associated  with  a  single 
Government  contract  receives  one  SIC 
designation  (and  one  size  standard) 
which  best  matches  the  principal 
purpose  of  the  procurement  and  the 
industry  description.  With  two  size 
standards  ($7.0  million  and  $12.5 
million)  commonly  covering  the  various 
services  procured  in  a  single 
government  contract,  classification 
problems  commonly  arise  for  computer 
services. 

As  can  be  seen  fium  this  table,  firms 
in  the  computer  services  industries  are 
subject  to  varying  small  business 
definitions,  either  $7.0  million  or  $12.5 
million  depending  on  the  specific 
industry  in  which  they  engage.  This 
situation  has  led  to  confusion  for  small 
businesses  in  terms  of  their  eligibility  for 
SBA  assistance.  This  occurs  because  it 
is  common  for  a  computer  services  firm 
to  operate  in  more  than  one  industry. 

For  example,  a  firm  may  be  active  in 
programming  (SIC  code  7371),  data 
processing  (SIC  code  7374),  and 
computer  consulting  (SIC  code  7379). 

The  first  two  industries  have  a  $7.0 
million  size  standard;  the  last  is  $12.5 
million.  A  firm  of  $10  million  in  revenues 
would  be  eligible  to  bid  on  a  set-aside 
procurement  in  computer  consulting,  but 
would  be  ineligible  because  of  the  lower 
size  standard  of  $7.0  million  to  bid  on  a 
set-aside  procurement  in  either 
programming  or  data  processing 
services.  It  has  come  to  SBA's  attention 
that  this  is  a  problem  for  firms  in  these 
industries.  For  these  reasons,  SBA  is 
reexamining  the  appropriateness  of 
having  diflferent  size  standards  for 
industries  within  the  entire  computer 
services  industry  group  as  well  as 
reexamining  the  appropriate  level  of 
these  industries'  size  standards. 

Factors  Influencing  the  Size  Standard 
Decision  Process 

When  examining  a  size  standard,  SBA 
considers  a  number  of  specific  factors 
characterizing  industry  structure,  such 


as:  industry  competition,  average  firm 
size,  entry  barriers  related  to  start-up 
costs,  distribution  of  firms  by  size  and 
impact  on  SBA’s  programs.  A  brief 
review  of  each  factor  and  its 
relationship  to  SBA’s  size  standards 
follows: 

As  an  indicator  of  industry 
competition,  SBA  first  looks  at 
competition  within  the  industry  as 
measured  by  the  share  of  industry  sales 
controlled  by  the  producers  above  a 
certain  size.  If  an  industry’s  output  is 
controlled  by  relatively  large  firms, 
especially  when  compared  to  other 
similar  industries,  the  influence  of  this 
factor  is  to  move  the  size  standard 
upward.  The  result  is  to  provide 
assistance  to  firms  in  a  broad  range  of 
sizes  that  are  competing  with  dominant 
firms  in  an  indust^.  If  an  industry's 
output  is  more  evenly  distributed, 
however,  SBA  tends  to  set  a  lower  size 
standard  to  assist  relatively  small  firms. 

Average  firm  size  is  the  second  factor 
considered  by  SBA  For  equity  reasons, 
SBA  tends  to  set  high  size  standards  in 
industries  with  high  average  firm  size 
and  low  size  standards  in  industries 
with  low  average  firm  size.  Average  firm 
size  can  be  expressed  in  terms  of 
receipts  or  employees,  but  the  usual 
pattern  is  to  compare  industries  by 
average  receipts  per  firm  if  a  receipts- 
based  size  standard  is  being  evaluated 
and  average  employment  per  firm  if  an 
employee  based  size  standard  is  under 
review.  For  the  computer  services 
industries,  therefore,  average  receipts 
will  be  the  unit  of  comparison  for 
average  firm  size  since  their  size 
standard(s)  are  expressed  in  receipts. 

Indexes  of  start-up  costs  are  the  third 
factor  to  evaluate  size  standards.  High 
start-up  costs  act  as  cm  entry  barrier  to 
new  entrants  into  an  industry,  because 
potential  entrants  must  have  sufficient 
capital  to  start  a  business.  These  costs 
often  extend  beyond  expenditures  on 
production  equipment  and  the  physical 
establishment  itself,  to  include  overhead 
equipment  marketing,  research, 
distribution  and  follow-up  services.  High 
average  start-up  costs  within  an 
industry  suggest  the  need  for  a  relatively 
high  size  standard,  while  low  average 
start-up  costs  are  usually  associated 
with  low  size  standards. 

The  fourth  factor — ^firm  size 
distribution — evaluates  the  proportion 


of  industry  sales,  employment  and  other 
economic  activity  accounted  for  by 
firms  of  difierent  sizes  within  an 
industry.  For  example,  if  the 
preponderance  of  an  industry’s  output  is 
by  the  smaller  firms,  that  is,  those  at  the 
low  end  of  the  distribution,  this  would 
tend  to  support  a  lower  size  standard. 
The  opposite  would  be  the  case  for  an 
industiy  in  which  firm  size  distribution 
indicates  that  a  significant  portion  of 
industry  output  is  controlled  by  large 
firms. 

The  fifth  factor  considers  the  impact 
on  SBA’s  programs  of  a  size  standard 
revision.  While  virtually  all  of  SBA’s 
programs  can  be  affected  by  changes  in 
a  size  standard,  the  greatest  impact 
usually  occurs  to  the  two  preference 
programs  relating  to  the  procurement  of 
prime  contracts — the  small  business  set- 
aside  program  and  the  SBA’s  8(a) 
program  for  minority  small  businesses. 
Size  standard  revisions  impact  on  these 
programs  by  affecting  the  eligibility  of 
firms  and  their  ability  to  expand  output 
without  losing  eligibility. 

Evaluatimi  of  Factors 

Tables  2  through  5  present  data  on  the 
five  factors  discussed  above.  The 
implications  of  industry  struchire  on  the 
computer  services  industries’  size 
standard  are  also  presented. 

Table  2  compares  the  computer 
services  industries  with  other  service 
industries  based  on  two  factors — 
economic  competition  (measured  here 
by  the  share  of  industry  sales  generated 
by  firms  with  $25.0  million  or  more  in 
receipts)  and  average  firm  size  within 
the  industry  (measured  by  average 
annual  sales  per  firm).  This  table 
specifically  compares  the  computer 
services  industries  with  all  other 
industries  in  Major  Group  73  (Business 
Services)  and  those  service  industries  in 
the  two-digit  major  group  with  a  7  prefix 
aggregated  together.  The  SIC  codes  in 
the  7371-7376  group  of  industries  are  set 
off  from  SIC  codes  7377-7379  group, 
since  the  first  group  of  industries  has  a 
lower  size  standard  ($7.0  million)  than 
the  second  group  of  industries  ($12.5 
million)  and  performs  activities  more 
closely  relat^  to  programming  and 
software. 
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Table  2,— Computer  Services  Contrasted  With  Other  Service  Industries  by  Competitiom  and  Average  Firm  Size 


SIC 

Description 

Peccant  of 
receipts  by 
Arras  wAh 
SZS.Orntton 

V  more  in 
sales 

(rasssurs  of 
corapeNian) 

Averags  Arm 
size  irr  armual 
receipts  1687 
data  (in 
mSAons  of 
doOar^ 

737(an) . . . . . - . . . . . 

Computer  programmirfg.  date  processing  Svs.  and  other  commuter 

58.8 

S1.« 

related  services. 

737t-737«_  _  _  _  . 

53.9 

t.7 

7377-7379.  .  __  . 

68.1 

737t  .  . . . 

4a2 

18 

737?  _ _ 

51.9 

28 

st.o 

28 

63.t 

2.5 

46.5 

2.4 

7377 .  . . .  .  . 

55.1 

28 

7378  . .  -  . . .  . 

78iO 

2A 

7379  .  .  _  .  . .  . . 

34il 

8 

29.6 

.7 

All  SIC  70-79  Mustnes,  owespl  7^  g^oup -  - - 

Rimerily  bustness,  psrsonal,  sniettainmeni;  and  mpair  services — . . 

P9.t 

8 

_ 

Source;  1987  Census  of  Service  Industries.  US.  Bureau  of  the  Ceraus. 

It  n  clear  from  Table  2  that  economrc 
activity  in  the  computer  service 
indestries  is  more  concentrated  than  in 
most  service  industries.  Every  computm’ 
services  industry  has  a  higher  share  of 
sales  by  Rrms  of  $25.0  million  or  more  in 
sales  than  either  the  73  industry  group 
or  all  of  the  service  industries  with  a  7 
prefix  averaged  together.  In  general, 
these  percentages  are  very  high,  ranging 
from  43  percent  to  79  percent  among  the 
specific  industries.  These  market  share 
figures  suggest,  in  iscdation,  the  need  for 
relatively  high  size  standards  in  the 
computer  services  industries. 

Table  2  also  compares  the  computer 
services  industries  by  average  firm  size. 
It  is  dear  that  die  computer  services 


industries  are  comprised  of  taiger  firms 
on  average  than  most  business  service 
industries,  as  well  as  the  personal, 
repaar  and  entertainment  service 
industries.  In  general,  the  computer 
services  induces  average  about  3  or  4 
times  the  sire  of  other  service-related 
industries,  a  factor  which  argues  for 
relatTvefy  high  size  standards  in  the 
computer  services  industries. 

of  the  indexes  related  to  average 
firm  size  and  concentration  listed  in 
Table  2  suggest  the  need  for  relativeiy 
hi^  size  standards  in  the  computer 
services  indnstries.  However,  there  are 
three  other  key  factors  whidi  SBA 
reviews  when  appraising  size  standards. 
These  inchide  entry  barriers  related  to 


start-up  costs,  the  distribution  of  firms 
and  thdr  output  by  size  of  firm,  and  the 
overall  effect  of  SBA’s  programs  of 
changing  the  size  standard. 

Table  3  ctunpares  conqrater  services 
indnstries  with  business  services  and  ail 
industries  in  Divisioii  I  [Services)  for 
start-up  costs  using  estimated  capHs) 
requirements  based  on  the  Internal 
Revenue  Service’s  depreciation  data. 
Table  3  indicates  that  computer  services 
industries  have  greater  capital 
requirements  relative  to  sales  than  most 
business  service  indastries,  as  well  as 
all  service  industries  aggregated 
together. 


Table  3.— Capitalization  Indexes  for  Computer  Services  Contrasted  with  Business  Services  ai®  au.  Services  [Sole 

Proprietors) 


Raceipli 

Business 

receipts 

(000) 

Depredation 

(000) 

Ratio  of 
business 
receipts  to 
depredation 

_ 

kMngeaba 

inreoafpts 

Crtrantod 

capital 

per  Nm 

(1981 

ddNrs)' 

Computer  Services. .  . 

S417J626 

14.158863 

83868.966 

$35,749 

801,168 

$i.eoM 

Sf.3eM 

Buslnesa  Services .  . . .  . . . .  ..  ...  . . 

.TOM 

.48M 

CersioBS  (Ain .  ...  .  _ _  _ _ _ _  .  . 

4,017861 

_ 

203 

8aM 

MM 

Sompm:  Mamal  Rmanu*  Ssfvlc*  tSSt  BuaineM  PrawMoraNsr  Omiwess  Rsceipts  Selwled  DedMcMorai,  and  Net  Incofne  by  Industry. 
'  Assumes  deprecialad  assets  are  TO  percent  of  total. 


These  differences  in  capital 
requirenents  become  eves  greater  when 
size  of  firms  is  considered.  For  compotw 
services  firms  in  general,  the 
combination  of  greater  output  levels  and 
a  higher  capital  component  relative  to 
output,  results  in  estimated  capital 
requirements  for  the  computer  services 
firms  of  about  3  to  4  times  the  level  of 
business  services  in  general  and  almost 
six  times  ’he  level  of  all  services.  Thus 
start-up  cost  requirements  for  the 


computer  services  mdustries  tend  to 
reinforce  the  two  previous  indicators 
suggestion  diat  a  higher  size  standard  is 
needed. 

The  fourth  factor  to  be  considered  in 
setting  size  standards  is  the  distribution 
of  receipts  bases  on  size  of  firm.  Table  4 
lists  the  percent  of  receipts  within 
computer  services  and  other  service 
industries  for  two  size  breaks — $3.5 
million  (the  anchor  size  standard  for  the 
service  and  retail  trade  industries)  and 


$14J  million  {the  proposed  nze 
standard).  Hds  table  shows  a  moefa 
lower  percentage  of  cxonputer  services 
sales  falling  under  these  breaks  than 
among  other  service  industry  groups. 
Even  at  a  $14.5  million  size  standard 
break,  the  proportion  of  sales  attributed 
to  firms  under  the  size  standard  for 
computer  services  is  less  than  the 
proportion  of  sales  at  the  $3.5  million 
size  standard  break  for  noncomputer 
related  service  industries.  Findings  such 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1661  /  Proposed  Rules  '  38367 


as  these  reixiforce  the  argument  for 
relatively  high  size  standards  for 
computer  services. 

Table  4.— Computer  Service  Indus¬ 
tries  Contrasted  With  Other  Serv¬ 
ice  Industries  by  Share  of  Sales 
Below  Selected  Size  Breaks 


SIC  CODE 

Percent  of  receipts 
for  firms  below 
selected  size 
standard  breaks 

Size  receipts 

S3.SM 

$14.SM 

737  (AH) . . . . . 

19.5% 

35.9% 

7371-7373 . . . . . 

20.0 

36.6 

7377-7379 . 

15.5 

33.1 

7371 _ _ _ _ _ 

25.7 

43.8 

7372  . . .  . 

20.4 

39.6 

7373 . 

20.8 

38.9 

7374-7375 . . 

14.3 

27.7 

7376 . 

18.0 

38.9 

7377 . 

14.6 

32.1 

7378 _ _ 

1^3 

19.7 

7379 . - . . 

46.7 

73.4 

All  73  Induetries,  except  the 

737  group  -  - 

43.4 

61.1 

All  SIC  70-79  mdustiies, 

except  737  -im  . 

48.3 

632 

Source:  1987  Census  of  Service  IrKlustries,  U.S. 
Bureau  of  the  Cerrsus. 


Hie  fifth  and  final  factor  to  be 
considered  is  the  impact  of  the  proposed 
size  standard  revision  on  SBA’s 
programs,  particularly  the  preference 
programs  relating  to  Federal 
procurement.  In  the  case  of  computer 
services,  it  is  claimed  that  there  has 
been  a  broad-based  pattern  in  ivhich 
contracting  agencies  have  included  in 
computer  service  contracts  products 
that  viewed  in  isolation,  would  be  listed 
under  other  industries.  Some  examples 
of  these  items  include:  Computer 
hardware,  computer  peripherals, 
communication  equipment  construction- 
related  activities  and  telephone 
communications.  The  size  standards  for 
these  activities  vary  from  $17.0  million 
for  general  contracting  to  the  500  to 
1,500-employee  range  for  the 
manufectur^  products  industries  and 
telephone  communications — size 
standards  much  higher  in  real  terms 
than  the  present  size  standard  range  of 
$7.0  millira  to  $12.5  million  for  the 
computer  services  industries.  ^A  has 
attempted  to  monitor  closely  the 
industry  classification  of  computer 
services  procurements  to  forestall  the 
misclassifying  of  computer  services 
procurement  solicitations  into  industries 


widi  higher  size  standards,  but  this 
efiort,  in  turn,  limits  contracting 
agencies  to  size  standards  that  often  are 
viewed  as  too  small  for  the  size  and 
sophisticated  technology  associated 
with  computer  services  contracts. 

Table  5  lists  prime  contracts  during 
FY 1989  by  computer  services  industries 
and  by  the  major  service  groups  for  all 
contracts  and  those  in  excess  of  $500,000 
and  $1,000,000.  This  table  confirms  the 
general  perception  that  contracts  in  the 
computer  services  industries  are  usually 
larger  than  contracts  for  other  services. 
Both  the  percent  of  contracts  which 
exceed  $^,000  and  $1.0  million  are 
aiqireciably  higfier  in  the  computer 
services  industries  than  for  other 
business  services  as  well  as  the 
aggregation  of  other  business,  personal, 
repair,  and  entertainment  services  under 
Major  Groups  70  to  79.  Of  significance, 
larger  contracts  are  most  common  in  the 
SIC  codes  7371-7376  group  of  computer 
services  industries  in  which  contracting 
and  SIC  classification  problems  have 
been  most  in  evidence.  This  argues  for  a 
relatively  high  size  standard  since  firms 
of  more  modest  size  are  likely  to  be 
unable  to  satisfy  Federal  contracting 
requirements. 


Table  5.— Federal  Prime  Contracts  by  Size  of  Contract  for  the  Computer  Services  Industries 

{Fiscal  year  19891 


Code 

Description 

Total  prime 
contracts 

Contracts  in  excess  of 
$500,000 

Contracts  in  excess  of 
$12  mMon 

Number 

Number 

Percent 

Number 

Percent 

7371 . . . . 

1,983 

Z408 

281 

142 

127 

6.4 

7372 . . . . 

Prepackaged  . . 

183 

72 

87 

32 

7373 

961 

154 

162 

88 

92 

7374 . . . 

1,428 

177 

158 

11.1 

75 

53 

7375 . 

11 

6.2 

3 

1.7 

7376 . . . . . . . . 

428 

81 

tag 

49 

11.4 

7377 . 

860 

62 

72 

34 

42 

7378  .  .  .  _ 

4,515 

4,792 

17,552 

7285 

10,167 

205 

4.5 

81 

1.8 

7379..  .  _ _ _ 

495 

10.3 

215 

4.5 

737  (AH) . . . . . . 

1,650 

9.4 

759 

42 

7371-7376 . . . 

Computer  programming,  aoftware,  design  arxl  data 
prooeosiog  svs.  * 

668 

112 

429 

5.8 

7377-7379  . . . . . . 

762 

7.5 

330 

3.2 

All  SIC  73  industries,  except  the  737 
group. 

AH  SIC  indusines  70  to  79,  except 
the  737  group. 

latM  svs..  NEC. 

6253 

12,652 

659 

6.0 

282 

3.4 

Primarily  business,  personal,  repair  and  enterlain- 
mentsvs. 

851 

6.7 

381 

32 

Source:  Federal  Procurement  Data  System. 


Review  of  Factors 

Five  factors  affecting  industry 
structare  and  S8A  programs  were 


evaluated  fix'  this  rule.  These  included; 
(1)  Industry  competition  (measured  by 
the  percent  of  receipts  in  an  industrj^  (2) 
Average  firm  size  iii  receipts  in  an 


industry,  (3)  start-up  costs  (measured  by 
depreciation).  (4)  distribution  of  receipts 
by  size  of  firm  (measiued  by  sales  share 
within  an  industry  of  firms  below 
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certain  size  thresholds),  and  (5)  program 
impact  (measured  by  the  percent  of 
Federal  contracts  larger  than  $5  million 


and  $1.0  million).  The  relationship  of  the 
compute  services  industries  to  business 
services  and  other  service  industries 


using  these  factors  is  summarized  in 
Table  6. 


Table  6.— Summation  of  Factors 


Factor 


Rndirtg 


Implication 


Degree  of  competition  in  the  industry  as  measured  by 
the  percertt  of  receipts  to  firms  of  $25.0  million  or 
more  in  receipts. 

Average  firm  size  in  an  irrdustry  as  measured  in 
receipts. 

Start-up  costs  measured  by  average  capital  require- 
merrts  per  firm  In  an  irrdu^. 

Distribution  of  receipts  by  size  in  industry  as 
measured  by  the  percerrt  of  sales  by  firms  below 
certain  size  thresholds. 

Program  impact  as  measured  by  the  proportion  of 
Federal  contracts  in  industries  that  exceed  $0.5 
million  and  $1.0  million  in  size. 


The  computer  service  industries  are  dominated  by 
large  firms  to  a  much  greater  extent  than  either  the 
business  service  industries  or  the  service  irxlustries 
in  the  “70”  Group  of  SIC  codes. 

Average  firm  size  in  the  computer  service  industries 
is  twice  that  of  other  business  services  and  three 
tirtres  that  of  all  services  in  the  ‘70s”  group. 

The  computer  service  IrKfustries  have  significantly 
higher  capital  requiremerTts  than  most  service  in¬ 
dustries. 

The  computer  service  industries  have  significantly 
lower  proportions  of  sales  by  firms  below  certain 
starxterdized  size  thresholds  than  most  service  in¬ 
dustries. 

The  computer  service  irrdustries  generally  have 
higher  proportiorrs  of  large  contracts  than  most 
service  irrdustries. 


A  higher  size  standard  is  warranted  for  the  computer 
service  mdustries  than  for  most  service  industries. 


High  average  firm  size  suggests  that  a  relatively  high 
size  standard  is  warranted  for  the  computer  service 
industries. 

High  start-up  of  costs  indicate,  in  isolation,  that  the 
computer  service  industries  should  have  relatively 
high  size  standards. 

A  low  proportion  of  receipts  arrKxtg  srrraller  firms 
suggests  the  need  for  a  higher  size  starrdard  for 
the  computer  services  irxlustries. 

High  contract  size  argues  for  a  relatively  high  size 
starrdard  for  the  computer  service  indusWs. 


Determination  of  Size  Standard 

The  prior  discussion  has  indicated  the 
need  for  a  hi^er  size  standard  for  the 
computer  services  industries.  A  number 
of  factors  argue  specifically  for  a  $14.5 
million  average  annual  receipts  size 
standard. 


First,  as  shown  in  Table  2,  average 
firm  size  in  computer  services  is  as 
much  as  five  times  higher  than  it  is  in 
services  in  general.  Within  the  service 
sector,  the  computer  services  industries 
have  some  of  the  highest  average  firm 
sizes.  Compared  to  business  services,  it 


is  as  much  as  3V&  times  higher. 
Specifically,  for  Computer  Facilities 
Management,  average  firm  size  is  five 
times  greater  than  for  all  services;  for 
Computer  Integrated  Systems  it  is  four 
times  greater.  These  data  are 
reproduced  below  in  Table  7. 


Table  7.— Average  Firm  Size 


SIC 

Industry 

Size  standard 

Average  firm  size 

, 

All  Services . 

$3.5M 

$0.5M 

73 

Business  Svs . . . . . 

3.5M 

0.7M 

737 

Compirtar  Svs .  . 

TOM  or  12.5M 

1.6M 

7373 

Comp.  Integr.  Sys . . . . . . . . 

7.0M 

2.3M 

7374 

Data  Processing . 

7.0M 

2.5M 

7376 

Computer  PacH.  Mgmt .  . 

7.0M 

2.4M 

The  most  common  size  standard  for 
the  service  industries  is  $3.5  million,  the 
anchor  size  standard  for  the  service 
industry  division.  However,  since 
average  firm  size  in  computer  services  is 
significantly  greater  than  it  is  in 
comparable  industries,  a  higher  size 
standard  seems  appropriate.  A  five-fold 
increase  in  the  size  standard,  based  on 
the  $3.5  million  anchor,  would  suggest  a 
$17.5  million  size  standard.  A  three  to 
four  times  increase  equates  to  about  $12 
million.  As  the  average  firm  size  in  the 
computer  services  industries  is  nearly 
four  times  that  of  other  services 
industries,  a  size  standard  in  this 
range — $12  million  to  $17.5  million — 
would  achieve  comparability  between 
computer  services  and  other  services  for 
this  factor. 

Second  as  can  be  seen  in  Table  2,  a 
higher  percentage  of  industry  sales  is 
aux)unted  for  by  larger  firms  in 


computer  services  than  in  services  in 
general  or  in  business  services.  Using 
$25  million  as  a  measure  to  evaluate  the 
degree  of  concentration  in  the  service 
industry,  29%  of  sales  in  all  services  are 
accounted  for  by  firms  with  annual  sales 
of  more  than  $25  million.  By  contrast  in 
computer  services  59  percent  of  industry 
sales  are  by  firms  above  $25  million. 

In  some  computer  services  industries, 
the  share  of  sales  by  large  firms  is  even 
greater.  For  example  in  computer 
maintenance  and  repair,  76  percent  of 
sales  are  by  large  fims;  in  computer 
processing  the  figure  is  63  percent. 
Because  of  the  level  of  concentration  of 
sales  by  larger  firms  in  computer 
services,  a  higher  size  standard  appears 
justifiable. 

Third,  start-up  costs  also  indicate  the 
need  for  a  higher  size  standard.  As 
shown  in  Table  3,  the  estimated  capital 
requirement  for  computer  services  is 


much  higher  than  for  business  services 
or  for  all  services.  Compared  to  business 
services,  computer  services  start-up 
costs  are  more  than  twice  as  great. 
Compared  to  all  services,  they  are  more 
than  five  times  as  great.  Viewed  in 
isolation,  this  factor  would  indicate  a 
size  standard  range  of  between  $7 
million  (twice  as  great  as  the  anchor)  to 
$17.5  million  (five  times  as  great). 

Fourth,  data  on  Federal  contract  size 
show  that  in  the  computer  services 
industries,  there  is  a  higher  proportion  of 
large-size  contracts  that  in  business 
services  or  in  all  services.  This  is 
detailed  in  Table  5.  It  shows  that  in 
some  computer  services  industries,  there 
are  twice  as  many  large-size  contracts. 

In  part  this  is  due  to  the  requirement 
that  equipment  must  often  be  supplied 
in  conjunction  with  the  provision  of 
computer  services,  a  factor  which  has 
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become  more  common  over  time  in 
Federal  proenrement 
For  exampfe.  while  only  8  percent  of 
business  services  contracts  are  greater 
than  $500,000  in  value,  16  percent  of 
cconputer  integrated  systems  contracts 
fall  in  this  range.  Almost  19  percent 
computer  facilities  management 
contracts  exceed  $500,000.  This  factor 
indiesdes  that  a  higher  size  standard  is 
warranted  in  computer  services.  A 
higher  size  standard  would  also  lessen 
the  likelihood  of  a  firm  exceeding  the 
size  standard  because  of  a  single  large 


contract  Fif&.  anodier  aspect  of  finn 
size  distribution  is  the  percent  of  sales 
which  fall  within  an  existing  or 
proposed  size  standard. 

While  not  a  goal  in  itself,  these 
coverage  rates  can  be  used  as  a  guide  in 
selecting  a  proposed  size  standard  and 
in  considering  the  impact  of  a  size 
standard. 

As  a  general  rule,  similar  industries 
should  be  roughly  comparable  in  terms 
of  the  percent  of  sales  geiwrated  by 
firms  Mow  the  size  standard.  For  both 
busmess  services  and  for  small  business 


as  a  whole,  SB  percent  of  hidustry  sales 
are  covered  uniter  the  size  standards, 
[see  Chart  A] .  For  computer  services, 
however,  die  coverage  under  die 
existing  size  standard  te  only  29 
percent  of  industry  sales.  A  higher  size 
standard  for  computer  services  provides 
closer  comparability  with  other 
industries.  Some  allematives  and  dieir 
respective  sales  coverage  rates  are 
presented  in  Chart  B. 


CHART  A  Chart  B 

SmaH  Business  Cottage  Under  Computer  Services  bidustries 

Current  Size  Standards  Cumulative  Distribution  of  Sales  by  Size 
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To  sum  up,  SBA  is  proposing  a  $14.5 
million  size  standard  to  better  reflect  the 
industry’s  structure  of  the  computer 
services  industries  and  to  reflect 
program  needs.  SBA  is  also  proposing  a 
150-employee  size  standard  as  an 
alternative  size  standard  as  discussed 
below. 

Employee-Based  Size  Standard 

SBA  is  considering  a  150-employee 
standard  as  an  alternative  to  a  $14.5 
million  size  standard.  (A  receipts-based 
size  standard  would  not  be  used.)  In 
part  this  would  be  desirable  because  a 
computer  service  Arm’s  size  is 
sometimes  distorted  by  passing-through 
equipment  from  manufacturers  for  the 
convenience  of  their  customers.  This  is 
thought  to  be  a  very  common  practice  in 
Federal  procurement. 

For  example,  consider  two  computer 
service  firms,  each  with  50  employees. 
On  average,  both  Arms  normally 
generate  $5  million  in  annual  sales. 
However  if  one  Arm  were  also  required 
in  a  contract  to  furnish  computer 
equipment,  this  would  increase  its  size  if 
measured  in  dollars  with  little 
associated  increase  in  work  performed. 

In  e^ect  the  Arm  is  acting  as  a 
wholesaler  as  well  as  a  service  Arm  and 
the  wholesale  component  of  its 
activities  inflates  its  receipts. 

Table  8  shows  how  the  proposed  $14.5 
million  size  standard  equates  to  150 
employees  using  an  average  receipt  per 
employee  level  of  $96,890. 


Table  8.— Conversion  of  Receipts  to 
Employees  Computer  Service  Size 
Standard 


A.  Industry  Receipts  1987 
(milliorts). 

$54,099,096. 

B.  Inflation  1987-90 . 

14.1%. 

C.  Receipts  In  1990  dollars 
A*  (1-I-.141). 

$61,727,069. 

D.  Ennployees . 

637,409. 

E.  Re<»j^  per  employee  in 
1990  dollars  (A-^D). 

$96,840. 

F.  Proposed  standard  in  dol¬ 
lars. 

$14,500,000. 

G.  Conversion  to  employees 
(F-s-E). 

$14.5M/$96.840. 

H.  Size  standard  equivalent  in 
employees  (line  G). 

149.7  employees. 

Source:  Receipts  and  employees  for  SIC  code 
737:  1987  Census  of  Services.  U.S.  Bureau  of  the 
Census,  Table  4a,  p.  1-160.  Impiictt  Price  Deflator 
for  GNP,  Table  B-3,  p.  290:  Economic  Report  of  the 
President  February  1991. 

(The  analysis  included  in  this 
proposed  rule  is  based  on  the  $14.5 
million  proposal.  Should  SBA  adopt  as 
Anal  the  150  employees  size  standard, 
the  estimated  impact  of  this  change  is 
approximately  the  same  as  for  a  ^ange 
of  $14.5  million.)  SBA  invites  comments 
on  the  proposed  size  standard  and 
whether  a  receipts  or  employee-based 


size  standard  is  preferable.  Some 
questions  to  consider  are: 

(1)  Would  a  receipts-based  size  standard 
have  a  diflerent  impact  than  an  employee- 
based  size  standard? 

(2)  How  would  contract  eligibility  be 
affected? 

(3)  Would  one  measure  be  preferable  to  the 
other  for  purposes  of  performing  a  size 
determination? 

SBA  speciAcally  invites  comment  on 
the  appropriateness  of  this  standard  and 
on  alternative  standards  (either  higher 
or  lower).  Comments  suggesting  other 
standards  should  address  the  questions 
of:  (1)  The  interaction  of  this  size 
standard  with  SBA’s  programs;  (2)  the 
relative  levels  of  participation  at 
different  size  standards;  (3)  the  effect  of 
the  proposed  size  standard  or  other 
alternative  size  standard  on  the 
businesses  within  this  industry;  and  (4) 
the  prospect  of  signiAcant  new  entries 
into  these  businesses  in  response  to  this 
program. 

Compliance  With  Regulatory  Flexibility 
Act,  Executive  Order  12291  and  12612, 
and  the  Paperwork  Reduction  Act 

General 

SBA  considers  that  this  proposed  rule, 
if  promulgated  in  Anal  form,  have  a 
signiAcant  economic  impact  on  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  se^).  In  addition, 
this  proposed  rule,  if  promulgated  in 
Anal  form,  would  constitute  a  major  rule 
for  the  purpose  of  Executive  Order 
12291.  Immediately  below  SBA  has  set 
forth  a  preliminary  regulatory  impact 
analysis  and  an  initial  regulatory 
eligibility  analysis  of  this  proposal. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  336  additional 
Arms  out  of  a  total  of  33,000  Arms  active 
in  the  computer  service  industries  will 
be  considered  small  as  a  result  of  this 
proposed  rule.  These  Arms  would 
become  eligible  to  seek  assistance 
offered  by  SBA  programs,  provided  they 
meet  other  program  requirements  for 
assistance.  The  proposed  size  standards 
would  not  impose  a  regulatory  burden 
because  they  do  not  regulate  or  control 
business  behavior. 

(2)  Description  of  Potential  BeneAts  of 
the  Rule 

FiiT.is  which  would  be  newly 
considered  small  business  if  the 
proposed  rules  became  Anal  would  be 
eligible  for  a  variety  of  business 
development,  Anancial  assistance  and 
procurement  assistance  programs 
offered  by  SBA.  The  beneAts  of  the 


business  development  program  help  a 
small  business  to  improve  its 
competitiveness  in  the  market.  While  it 
is  difAcult  to  precisely  quantify  the 
beneAts  of  this  proposed  rule,  based 
upon  previous  statistics,  estimates  of  the 
beneAcial  effect  on  SBA’s  Anancial  and 
procurement  programs  can  be  made. 

During  the  1989  Ascal  year,  there  were 
a  total  of  123  guaranteed  business  loans 
totalling  $29.7  million  made  to  Arms  in 
the  computer  services  industries  under 
the  7(a)  Loan  Program.  Since  only 
slightly  more  than  1  percent  of  Anns  in 
the  industry  will  become  newly  eligible 
under  the  proposed  $14.5  million  size 
standards,  proportionately  the  number 
of  business  loans  should  increase  by 
about  one  percent,  or  only  by  two  or 
perhaps  three  loans.  Based  on  the 
average  loan  amoimt  of  $241,000  to  Arms 
in  this  industry,  approximately  $500,000 
to  $750,000  more  in  loans  may  be 
guaranteed  to  computer  service  Arms  by 
SBA. 

A  greater  impact  is  anticipated  in  the 
Government  contracting  programs  set 
aside  for  small  business.  In  Ascal  year 
1989,  the  Federal  government  purchased 
$4  billion  in  computer  services  of  which 
$1.2  billion  (31  percent)  was  from  small 
business.  Data  derived  from  the  1987 
Census  of  Service  Industries  indicate 
that  Arms  ranging  Atim  $7  million  to 
$14.5  million  in  gross  receipts  (the  area 
of  the  size  standard  increase)  account 
for  8  percent  of  computer  service  sales. 

If  the  newly  designated  small  Arms  are 
as  success^l  in  Federal  contracting  as 
they  are  in  the  industry  in  general,  they 
would  be  awarded  8  percent  of  $4 
billion  in  Federal  computer  services 
contracts,  equal  to  about  $320  million  in 
additional  total  Federal  outlays  to  Arms 
deAned  as  small  by  the  SBA.  This  Agure, 
while  signiAcant  and  clearly  meriting 
the  classiAcation  of  the  rule  as  a  major 
rule  requires  some  additional 
clariAcation  for  proper  perspective. 

Probably  the  greatest  impact  of  most 
size  standard  increases  is  entirely 
passive;  it  involves  the  reclassiAcation 
of  unrestricted  dollar  awards  from 
formerly  nonsmall  firms  to  newly 
deAned  small  Arms.  SBA  estimates  that 
8  percent  of  sales  revenues  in  the 
computer  services  industries  are 
generated  by  Arms  that  would  be  newly 
considered  small  imder  the  proposed 
size  standard  of  $14.5  million.  Since  75 
percent  of  Federal  contracting  for 
computer  services  is  presently 
unrestricted,  most  of  the  $320  million 
projected  impact  would  involve  a 
reclassiAcation  of  awarded  unrestricted 
contract  dollars  A-om  nonsmall  to  small 
Arms.  SBA  estimates  that  approximately 
two-thirds  of  the  $320  million  projected 
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impact  (or  more  than  $200  million) 
would  involve  this  shift  with  perhaps  an 
additional  $100  million  increase  in  total 
set-aside  and  8(a)  contracting. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

The  potential  costs  of  these  size 
standard  changes  are  expected  to  be 
minimal.  With  respect  to  SBA’s  loan 
program,  its  lendi^  authority  is  fixed  by 
Congress,  and  the  total  dollar  amounts 
loaned  or  guaremteed  cannot  exceed 
certain  statutory  limits.  Once  these 
lending  limits  are  enacted,  no  additional 
costs  to  program  administration  is, 
therefore,  incurred  by  the  newly  eligible 
small  firms.  The  costs  on  Federal 
procurement  would  also  be  expected  to 
be  minimal  for  two  reasons:  First, 
competition  between  two  or  more  small 
firms  must  exist  before  a  contract  may 
be  set  aside  for  small  business.  Second, 
set-asides  are  expected  to  be  awarded 
at  reasonable  prices.  If  competition  and 
reasonable  pricing  do  not  exist  on  the 
proposed  set-asides,  the  procuring 
agencies  are  expected  to  issue 
unrestricted  procurement  Thus  losses  in 
the  form  of  increased  costs  to  the 
Government  are  not  expected  to  be 
significant.  In  addition,  the  proposed 
size  standards  are  not  expected  to  have 
significant  adverse  effects  on 
competition,  employment  investment, 
price,  productivity,  innovation,  or  on  the 
ability  of  U.S.-based  businesses  to 
compete  with  foreign-based  businesses 
in  domestic  or  export  markets. 

The  competitive  effects  of  size 
standard  revisions  differ  from  those 
normally  associated  with  regulations 
affecting  key  economic  factors  such  as 
the  price  of  goods  and  services,  costs 
profits,  growth,  innovation,  mergers,  and 
foreign  trade.  Size  standards  are  not 
anticipated  to  have  any  appreciable 
effect  on  any  of  these  factors. 

(4)  Description  of  the  Potential  Net 
Benefit  to  the  Rule 

From  the  above  discussion,  SBA 
believes  that,  because  the  potential 
costs  of  this  proposed  rule  are  minimal, 
the  potential  net  benefits  would  equally 
approximately  the  potential  benefits, 
lie  impact  of  the  proposed  size 
standard,  would,  if  adopted,  be 
concentrated  in  the  Federal  procurement 
arena. 

(5)  Description  of  Reasons  Why  This 
Action  is  Being  Considered  and 
Objectives  of  Rule 

SBA  has  provided  above  in  the 


supplementary  information  a  description 
of  the  reasons  why  this  action  is  being 
considered  emd  a  statement  of  the 
reasons  for  and  objectives  of  this 
proposal. 

(6)  Legal  Basis  for  Proposed  Rules 

The  legal  basis  for  the  proposal  is 
sections  3(a)  and  5(b)  of  the  Small 
Business  Act,  15  U.S.C.  632(a)  and 
634(b),  and  Public  Law  100-656, 102  Stat 
3853  (1988). 

(7)  Federal  Rules 

There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  this 
final  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards. 

(8)  Significant  Alternatives  to  Proposed 
Rule 

The  proposed  changes  set  forth  in  this 
rule  fit>m  the  current  size  standard 
attempt  to  establish  the  most 
appropriate  definition  of  small 
businesses  eligible  for  SBA’s  assistance 
programs.  There  are  no  significant 
alternatives  to  defining  a  small  business 
other  than  developing  an  alternative 
size  standard,  as  discussed  in  the 
supplementary  information. 

SBA  certifies  that  this  rule  will  not 
have  federalisms  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612.  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  in  final  will  not  add  any 
new  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  chapter 
35. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 

Government  property.  Grant  programs — 
business.  Loan  programs — business, 
small  business. 

Accordingly,  part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

PART  12WAMENDED] 

(1)  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sections  3(a)  and  5(b)(6)  of  the 
Small  Business  Act  15  U.S.C.  632(a)  and  634 
(b)(6)  and  Public  Law  100-656. 102  stat.  3853 
(1988). 

S  121.601  [Amended] 

(2)  In  8  121.610  for  Major  Group  73,  SIC 


codes  7371-7397,  are  proposed  to  be  revised 
to  read  as  follows  (KITHER  a  receipts  size 
standard  or  employee  size  standard  pursuant 
to  one  of  the  following  alternatives): 

§121.601  [AMENDED] 


Alternative  1 


SIC(*-New 
SIC  Code 
in  1987, 
not  used  in 
1972) 

Description  (N.EC.-N0I 
Else«vbere  Classified 

Size* 

7371* . 

Computer  Programming 
Services. 

$14.5 

7372 . . 

14.5 

7373* _ 

Cornputer  integrated  Sys¬ 
tems  Oesigrt 

14.5 

7374. . . 

Data  Processmg  and  Prep¬ 
aration  Processing  Service. 

14.5 

7375* . 

Information  Retrieval  Serv- 
icea. 

14.5 

7376* . 

Computer  Facilities  Marv 
agernent  Services. 

14.5 

7377* . 

Computer  Rental  and 
Leasing. 

14.5 

7378* . 

Computer  Maintenance 
arid  Repair. 

14.5 

7379 . 

Computer  Related  Senr- 
ices,  N.EC. 

14.5 

*  Size  starrdards  in  number  of  employees  or  mu- 

lions  of  dollars. 

Alternative  2 

SIC(*-New 

SIC  Code 
in  1987, 
not  used  in 

Description  (N.E.C.-Not 

Size* 

Elsewbere  Classified 

1972) 

7371*.. . 

Computer  Programming 
Services. 

$150 

7372 . 

Prepackaged  Sofbware . 

150 

7373* . 

Cornputer  integrated  Sys¬ 
tems  Design. 

150 

7374..„ . 

Data  Processing  and  Prep¬ 
aration  Processing  Senrice. 

150 

7375* . 

Information  Retrieval  Senr- 
ices. 

150 

7376* . 

Computer  Facilities  Mart- 
agemerrt  Services. 

ISO 

7377* . 

Computer  Rental  and 
Leasing. 

150 

7378* . 

Computer  Mairitenance 

arid  Repair. 

150 

7379 . 

Computer  Related  Serv¬ 
ices,  N.E.C. 

150 

*  Size  standards  in  number  of  employees  or  mil¬ 
lions  of  dollars. 


•  •  *  •  * 

Dated:  June  20, 1991. 

Patricia  Saild, 

Administrator,  U.S.  Small  Business 
Administration. 

[FR  Doc.  91-19077  Filed  8-12-91;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM91-1 1-000] 

Pipeline  Service  Obligations  and 
Revisions  to  Regulations  Governing 
Self-implementing  Transportation 

July  31, 1991. 

AGENCY;  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is  proposing 
changes  to  its  regulations  to  restructure 
both  the  sales  and  transportation 
services  provided  by  interstate  natural 
gas  pipelines.  The  proposed  changes  are 
intended  to  ensure  that  transportation 
service  offered  by  pipelines  is 
comparable  in  quality  for  all  gas 
supplies,  whether  the  customer 
purchases  the  gas  from  the  pipeline  or 
from  another  supplier.  This  should 
maximize  the  consumer  benefits  of  the 
competitive  wellhead  gas  market  by 
allowing  buyers  of  natural  gas  to  reach 
as  many  sellers  as  possible,  thereby 
ensuring  that  the  most  efficient  and 
beneficial  transactions  take  place. 
DATES:  Comments  are  due  on  or  before 
September  30, 1991.  Reply  comments  are 
due  on  or  before  October  30, 1991. 
ADDRESSES:  An  original  and  14  copies  of 
the  written  comments  on  this  proposed 
rule  must  be  filed  in  Docket  No.  RM91- 
11-000.  All  filings  should  refer  to  Docket 
No.  RM91-11-000  and  should  be 
addressed  to:  Office  of  die  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATKNf  CONTACT; 
Jeffrey  A.  Braunstein,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitcd  Street,  NE.,  Washington  DC 
20426,  (202)  208-2114. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Registw,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308, 941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397,  To 


access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  band, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  of 
proposed  rulemaking  will  be  availaUe 
on  CIPS  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dom  Systems 
Corporatimi,  also  located  in  room  3308, 
941  North  Capitol  Street,  NE„ 
Washington,  DC  20426. 

I.  Introduction 

On  May  10, 1991,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
held  a  public  conference  which  afrorded 
members  of  the  natural  gas  industry  an 
opportunity  to  discuss  with  the 
Commission  the  role  of  interstate 
natural  gas  pipelines  in  today’s  natural 
gas  markets.  In  addition,  in  connection 
with  the  conference,  the  Commission 
received  over  ninety  written  comments 
from  entities  representing  all  segments 
of  the  natural  gas  industry.  Those 
comments  addressed  a  wide  variety  of 
topics  in  response  to  the  Commission 
staff  paper  attached  to  the  Notice  of 
Public  Conference.* 

The  written  and  oral  comments,  the 
Commission's  own  experience  since  the 
implementation  of  opien  access 
transportation  in  1985,*  and  the  passage 
of  the  Natural  Gas  Wellhead  Decontrol 
Act  of  1989  *  to  eliminate  price  controls 
on  wellhead  and  field  sales  of  natural 
gas  have  led  the  Commission  to 
conclude  that  the  structure  of  interstate 
pipeline  sales  services  may  no  kmger  be 
well  suited  to  the  present  economic 
environment  of  the  natural  gas  industry. 
In  addition,  the  Commission  believes 
that  it  is  necessary  to  take  action  to 
improve  the  competitive  structure  of  the 

'  The  conference  notice  wee  issued  in  three 
dockets:  In  Re  Pipettne  Service  Obligations, 
Revisions  to  Regidatioas  Governing  Self- 
Implementing  Transportation  Under  Part  284  of  the 
Commission's  Regulations.  Revisions  to  the 
Purchased  Gas  Adfnstment  Regulations,  Docket 
Nos.  RM91-ll-aoa  RM91-3-000.  and  R.MBO-15-OOa. 
respectivBly,  56  F.R.  15.532  (April  17, 1991).  The 
Commission  is  issuing  this  Notice  of  Proposed 
Rulemaking  only  in  Docket  Na  RP91-11-000.  Docket 
No.  RM91-3-000  is  terminated. 

*  Regulation  of  Natural  Gas  Pipelinea  After 
Partial  Wellhead  Decontrol,  50  FJt  42,408  (Oct.  18, 
1985),  FERC  State.  S  Regs.  (Regulations  l^ecmbles 
1982-1985)  1 30485  (1985).  vacated  and  remanded, 
Assodatsd  Gas  Distnbators  v.  FERC,  824  F4d  981 
(D£.  Qr.  1967),  readopted  on  an  hiterim  basis, 
OrdwNa  500. 52FJL  90434  (Aug.  14, 1987).  m 
FERC  Stats.  A  Regs,  f  30,782  (1987),  remanded, 
American  Gas  Association  v.  FERC,  888  F4d  136 
(D.C  Cir.  1989).  readopted.  Order  No.  500-H.  M  FJL 
52,344  (Dec.  21, 1969),  UI  FERC  Stats.  A  Regs. 

i  304V  (198^  reb*g  granted  in  part  end  denied  in 
part  Order  No.  SOO-L  55  Fed.  Reg.  6605  (Feb.  28, 
1990),  ID  FERC  Stats.  A  Regs,  f  30480  (1990),  afTd  in 
pari  and  remanded  in  part,  American  Gat 
Asaociation  v.  FERC.  912  F4d  1498  (D.C.  Cir.  1990). 

*  Pub.  L.  No.  101-aa  103  Stat  157  (1989). 


pipeline  industry  to  maximize  the 
consumer  benefits  of  the  competitive 
wellhead  gas  market.  This  will  be 
accomplished  by  amending  the 
Ctmunission’s  open  access 
transportation  regulations.  The  goaL 
simply  put,  is  to  recognize  the  current 
characteristics  of  the  natural  gas 
Industry — whidi  is  now  dominated  by 
pipeline  transportation,  not  by 
traditional  merchant  service — and  to 
create  a  regulatory  framework  that  will 
accommodate  the  meeting  of  as  many 
gas  sellers  and  gas  buyers  as  possible. 

For  these  reasons,  the  Commission 
proposes  to  amend  and  adopt 
regulations  governing  interstate 
pipelines  that  perform  self- 
implementing,  open  access 
transportation  under  either  the  Natural 
Gas  Act  *  or  the  Natural  Gas  Policy  Act 
of  1978."  Among  other  features,  the 
Commission  proposes  generally  to 
require  pipelines  to  eliminate  their 
bundled  city  gate  sales  services  by 
unbundling  (ile.,  separating)  their  sales 
services  finm  their  transportation 
services.  This  unbundling  of  services,  if 
adopted,  would  affect  significantly  the 
way  that  pipelines  sell  natural  gas  and 
would  require  a  major  restructuring  of 
the  pipeline/firm  customer  relationship. 

In  addition,  in  connection  with  the 
restructuring  of  pipeline  services,  it  is 
necessary  to  take  action  to  ensure  that 
pipelines  and  their  customers  know 
what  will  happen  to  their  contractual 
sales  and  transportation  arrangements 
upon  expiration  of  their  contracts.  Only 
with  this  knowledge  will  the  pipelines 
and  their  customers  be  able  to  enter  into 
meaningful  discussions  in  order  to 
restructure  their  service  relationships  in 
light  of  the  Final  Rule  adopted  by  the 
Commission.  Hence,  the  Commission 
proposes  in  part  VL  of  this  Notice  of 
Proposed  Rulemaking  (NOPR)  to  revise 
§  284.221(d)  of  the  Commission’s 
regulations  in  further  response  to  the 
remand  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columlua  Circuit  in 
American  Gas  Association  v.  FERC,  912 
F.2d  1496  (D.C.  Cir.  1990)  (-ACA-JT”).* 
and  to  take  other  action  with  respect  to 
issues  concerning  pregranted 
abandonment. 

The  Commission  also  proposes  to 
adopt  several  rules  to  ensure  that  a 
pipeline  subject  to  part  284  of  the 
Commission’s  regulations  provides 

«  Section  7. 15  UAC.  717f  (1988). 

*  Section  311.  U.S.C  3371  (196^. 

*  As  discussed  below,  on  February  13. 1991,  the 
Commission's  initial  response  to  the  AGA  n  remand 
was  to  issue  an  order  staying  in  part  Section 
284.221(d).  Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol,  56  F.^  6962  (Feb. 
21. 1991):  in  FERC  StaU.  A  Regs,  f  30.915  (Feb.  13, 
1991)  (Order  No.  500-)). 
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comparable  transportation  services  with 
respect  to  all  gas  supplies,  whether 
purchased  from  the  pipeline  or  from 
other  merchants.''  llie  proposed 
regulations  would  apply  to  all  interstate 
pipelines  providing  transportation 
services  under  part  284,  independent  of 
their  gas  pricing  mechanism  for  their 
sales  seri^ces.*  The  proposed 
regulations  would  not  apply  to  intrastate 
pipelines. 

The  restruchuing  of  pipeline  services 
required  by  the  Final  Rule  will  not  be  a 
simple  matter.  Among  other  things,  this 
restructuring  will  require  the  reworking 
of  current  bundled  sales  services  into 
imbundled  sales  and  transportation 
services  in  the  context  of  the 
requirements  of  the  Final  Rule.  Shortly 
after  issuance  of  the  Final  Rule,  the 
Commission  will  institute  restructuring 
proceedings  for  each  pipeline,  with  a 
new  docket  number,  for  use  as  the  forum 
within  which  the  issue  of  how  the 
pipeline  is  to  comply  with  the  Final  Rule 
can  be  decided.  In  addition,  in  the  Final 
Rule,  the  Commission  will  direct  the 
pipelines  to  initiate  discussions  with 
their  customers,  other  shippers, 
producers,  marketers,  end-users,  and 
other  interested  participants  about  the 
terms  and  conditions  of  new  services  in 
the  context  of  the  restructuring 
proceedings.  These  discussions  must  be 
initiated  no  later  than  30  days  after  the 
effective  date  of  a  Final  Rule  in  this 
proceeding.  The  Commission  will 
encourage  all  participants  to  enter  into 
voluntary  settlements  to  implement 
expeditiously  the  Final  Rule.  The  results 
of  these  restruchuing  discussions  must 
be  completed  in  time  for  the  pipeline  to 
file  on  or  before  the  date  set  forth  in  the 
filing  schedule  for  implementing  the 
Final  Rule  set  forth  below  in  proposed 
S  284.8(f)(4)(i).  Pipelines  will  file  their 
tariff  sheets  on  a  staggered  basis 
beginning  October  1, 1992,  as  discussed 
below.  Anyone  who  does  not  intervene 
in  the  restructuring  proceeding 
discussions  will  be  precluded  fiom 

*  IS  CFR  part  284  (1991).  UnleM  otherwiaa 
indicated,  all  teferencee  to  firm  and  interruptible 
tranaportatioa  service  and  to  firm  and  intermptible 
riiippers  are  to  firm  and  tatterruptible  transpo^tion 
service  provided  under  part  284  of  dm  Commission's 
regulations  and  to  firm  and  interruptibis  shippers 
receiving  firm  or  interruptible  trarupmlation  service 
under  part  284  of  the  Commission's  regulations. 

■  The  Commission  is  not  proposing  here  to  amend 
the  purchased  gas  adiustment  (PGA)  regulations. 
This  is  because  the  proposals  sat  forth  in  this  Notice 
of  Proposed  RuleiMking.  if  adopted,  make  it 
unnecessary  to  revise  the  PGA  regulatioiM  widi 
respect  to  Account  Na  858  (transmission  and 
compression  by  others)  or  standby  charges  as 
discussed  in  the  Commission  staff  paper,  $upra  ilI. 
The  Commission  requests  comments  on  whether 
this  assumption — that  the  changes  here  moot  the 
need  to  amettd  the  PGA  regulations — is  correct 


intervening  in  the  filing  phase  of  the 
restructuring  proceeding.* 

n.  Public  Reporting  Requirements 

The  Commission  estimates  the  public 
reporting  burden  for  the  collection  of 
information  in  the  proposed  rule  to 
average  4,810  hours  per  response.  The 
total  reporting  burden  associated  with 
the  proposed  rule  is  estimated  to  be 
408,850  hours.  The  estimate  includes 
time  for  reviewing  the  requirements 
proposed  by  this  NOPR,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information  and  filing  this 
information  with  the  Commission. 
Interested  persons  may  send  comments 
regarding  this  burden  estimate  or  other 
aspects  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  NE.,  Washington,  DC  20426 
(Attention:  Michael  Miller,  (202)  208- 
1415);  and  to  the  Office  of  Management 
and  Budget,  Washington,  DC  20503 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission). 

m.  Background 

The  natural  gas  industry  has  changed 
significantly  since  the  passage  of  the 
Natural  Gqs  Act  (NGA)  in  1938.'* 
Congress  adopted  the  NGA  because  it 
“considered  that  the  natural  gas 
industry  was  heavily  concentrated  and 
that  monopolistic  forces  were  distorting 
the  maricet  price  for  natural  gas."  " 
Congress'  “primary  aim  •  *  *  was  to 
protect  consumers  against  exploitation 
at  the  hands  of  natural  gas 
companies"  '*  to  ensure  consumers 
“access  to  an  adequate  supply  of  gas  at 
a  reasonable  price.”  '* 

Three  significant,  interrelated  changes 
have  occurred  in  the  natural  gas 
industry  in  recent  years. 

First,  in  1978,  Congress  enacted  the 
Naturd  Gas  Policy  Act'*  The  NGPA 
began  the  process  of  decontrolling 
wellhead  prices  of  natural  gas.  Equally 
important,  with  passage  of  Section  311  it 
began  to  break  down  historic  barriers 
between  the  intrastate  and  interstate 
markets  for  natural  gas.  Section  601  also 
removed  much  of  the  nation's  natural 

*  Se«  also  part  XI  on  implementation. 

*®  15  05.0717(1988). 

>  >  FPC  V.  Texaco  Inc^  417  U.&  38a  397-98  (1974). 

>*  FPC  V.  Hope  Natural  Gas  Co-  320  U5. 5eL  610 
(1944). 

Tejas  Power  Corp.  v.  FERC,  900  F.2d  998 1003 
(D.C  Or.  1900). 

*♦  15  U.aC  3301  (1988). 


gas  supplies  fi'om  the  Commission's 
regulatory  jurisdiction  upon  decontrol.'* 

Second,  in  1985,  the  Commission 
adopted  Order  No.  436  '*  to  institute 
open  access  transportation  in 
furtherance  of  the  NGPA's  purpose  to 
permit  a  competitive  wellhead  market 
where  market  forces  play  a  “more 
significant  role  in  determining  the 
supply,  the  demand,  and  the  price  of 
natural  gas.”  As  a  result  of  Order  No. 
436,  the  role  of  pipelines  changed  from 
primarily  a  merchant  of  natural  gas  in 
the  distribution  area  to  both  a  merchant 
of  natural  gas  and  a  transporter  of 
natural  gas,  owned  by  others,  on  a 
nondiscriminatory  basis.'*  Indeed, 
pipeline  transportation  now  accounts  for 
about  80  percent  of  total  interstate 
pipeline  throughput'*  This  reverses  the 
historical  function  of  pipleines,  which, 
prior  to  Order  No.  436  acted  primarily  as 
gas  merchants.  Today,  gas  transported 
on  behalf  of  non-pipeline  shippers  plays 
a  major  role  in  providing  service  to 
customers,  including  base  load  service 
during  the  winter  heating  season.  Thus, 
the  Commission  must  recognize  this 
service  transformation  and  take  steps  to 
ensiua  that  its  regulations  and  policies 
reflect  current  market  realities. 

Third,  Congress  enacted  the  Natural 
Gas  Wellhead  Decontrol  Act  of  1989,  ** 
“to  repeal  all  remaining  price  controls 
on  wellhead  or  'field'  sales  of  natural 
gas.”  *'  The  House  Committee  Report 
described  the  importance  of  the 
Commission's  open  access 
transportation  as  follows: 

The  Committee  stresses  that  these  new 
rules,  and  especially  the  wide  adoption  of 
blanket  certificates  for  non-discriminatory 
open  access  interstate  transportation  of  non¬ 
pipeline  gas,  are  essential  to  its  decision  to 
complete  the  decontrol  process.  All  sellers 
must  be  able  to  reasonably  reach  the  highest- 
bidding  buyer  in  an  increasingly  nationd 
market  All  buyers  must  be  fi^  to  reach  the 

>•  See  PennzoU  Ca  V.  FERC  845  F.  2d  38a  380- 
383  (5th  Cir.  1981),  cert  den„  454  U5. 1145  (1962). 

See  also  m  FERC  SUts.  ft  Regs,  f  30887  at  p.  31.537 
(1989). 

See  n.2,  eupro. 

**  Transcontinenla]  Gas  Pipe  Line  Corp.  v.  State 
Oil  and  Com  Board  of  Mies.,  474  U5. 400  422  (1988). 
As  disciMsed  below.  Congress  reaffirmed  this  poU^ 
by  enacting  the  Natural  Gas  Wellhead  Oecont^ 

Act  in  1980  Pub.  L  Na  101-80  103  SUt  157  (1989). 

>•  18  CFR  284 J(b)  and  284.9(b)  (1991). 

‘*  EIA/Natural  Gas  Monthly  Qune,  1991);  DOE/ 
ElA— 0130  (91/106),  Fimn:  Table  15.  Natural  and 
Other  Gas  Ft^uc^  and  Purchased  by  Maior 
Interstate  Natural  Gas  Pipeline  Companies  (around 
80  percent  transportation);  Interstate  Natural  Gas 
Association  of  America,  iMue  Analysis:  Carriage 
Throu^  1900  fiuly  1991),  From:  Table  A-1.  Carriage 
for  Distributors,  End-Users,  and  Marketers  and 
Sales  Summary  (79  percent  transportation). 

Pub.  L  Na  101-80 103  StaL  157  (1989). 

**  H.R.  Rep.  Na  20  lOlst  Cong.,  1st  Sess-  at  p.  2 
(1989). 
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lowest-cdling  producer,  end  obtain  ahipmet^ 
ol  ita  gaa  to  diem  on  even  terma  with  other 
supplies.  _ 

Both  the  FERC  and  die  courts  are  stronf^ 
urged  to  retain  and  improve  this  competitive 
structure  in  order  to  maxintfae  the  benents  of 
decootroL** 

This  legislation,  relsring  on  Order  No. 
436,  effiectively  changes  tte 
Commission’s  mission  under  the  NGA. 
The  Commission  must  still  protect  the 
consumers  of  natural  gas  from  the 
exercise  of  mtmopoly  power  by 
pipelines.  However,  in  light  of  the 
decontrolled  gas  commodity  mailcet,  and 
the  dominance  of  transportation 
services,  the  Commission  must  regulate 
pipelines  in  a  maimer  that  promotes 
competition  in  light  of  maihet  realities. 
The  Commission  must  regulate  pipelines 
as  merchants  and  as  open  access 
transporters  in  ways  that  adiieve  the 
goal  of  a  national  gas  market  where  a 
buyer  can  readi  many  skiers,  by 
meaningful  access  to  the  pipeline 
transportation  grid.  In  the  Commission's 
judgment  this  will  ensure  that  the  most 
effi^nt  and  beneficial  transactions 
take  place.  This  will  faciUtate  deals 
where  the  sellm^  can  meet  the  buyer  that 
best  meets  the  needs  of  the  seller,  and 
conversely,  where  the  buym*  can  meet 
the  sell«'  tl^t  best  meets  the  needs  of 
the  ba}rer.  For  in  the  final  analysis,  the 
competitive  maricetplace — not  the 
Commission’s  regulations — should  be 
the  primary  incentive  that  determines 
which  transactimis  take  place  between 
willing  buyers  and  sellers.  Re^dation 
which  biases  these  decisions  on  a  non- 
market  basis  must  be  eliminated. 

IV.  Futoie  Structure  of  the  Pipehne 
Merchant  Service 

The  threshold  issue  before  the 
Commission  is  the  aiquopriate  future 
structure  of  die  pipeline  when  it 
performs  a  merc^nt  service.  At  present, 
most  pipielines  still  provide  some  level 
of  traditional  bundled,  dty  gate,  sales 
services.  In  additicm.  die  pipelines  are 
transporting  gas  sold  by  others  which 
may  compete  with  the  pipeline’s  own 
sales.  As  noted  earlier,  the  historical 
mix  of  sales  to  transportation  has  been 
reversed.  Based  upon  eiqierience  to 
date,  the  Commission  finds  that  owing 
to  different  regulatory  treatment 
between  pipefine  sales  and  third  pcuiy 
sales  and  transportation,  competition 
between  pipdines  and  other  gas 
merchant  is  not  occurring  on  an  equal 
basis. 

The  first  problem  is  that  open  access 
shippers  are  not  receiving  tmnspartatkm 
services  comparable  hi  qoafity  to  the 
transportation  services  embedded 

••  /<£  at  p.  S. 


within  a  pipeline's  bundled,  city  gate, 
sales  services.  For  example,  on  many 
pipelines,  shippers  have  no  right  to 
contract  storage  on  an  open  access 
basis.*’  This  limits  their  ability  to 
aggregate  supplies  for  future  use  and 
therefore  provides  an  advantage  to  the 
pipeline  as  merchant  where  it  has 
access  to  and  control  of  storage.  This 
impedes  the  implementation  of  the  goal 
that  a  purchaser  of  gas  supplies  should 
make  its  purchasing  decision  without 
regard  to  the  identity  of  the  seller. 

Achieving  comparability  raises  more 
than  tactical  complexities  in  securing 
comparability  between  bundled  sales 
services  and  open  access  tran^iortation 
services.  The  comparability  problem 
raises  the  question  of  the  appropriate 
structure  of  the  pipelines’  merchant 
services.  In  their  present  merchant 
capacity,  pipelines  offer  sales  services 
that  differ  from  those  of  their 
competitors  (producers  and  marketers 
and  brokers).  Hie  pipeline  offers 
regulated  sales  services  that  include 
transportation.  Producers  and  maiiceters 
offer  unregulated  sales  services  that 
often  do  not  include  transportation. 
Indeed,  producers  and  marketers  do  not 
have  diimt  access  to  contract  for  firm 
transportation  capacity  in  most  markets. 
They  must  instead  rely  on  another 
entity’s  control  over  capadt]^ — such  as 
the  LDC — to  gain  access  to  firm 
capacity.  This  difference  in  the  nature  of 
pipdine  and  producer/mariceter/broker 
sales  services  is  a  structural  difference 
which  not  only  raises  complex 
comparability  inroUems,  but  also 
prevents  reg^ted  pipelines  and  their 
unregulated  merchrat  competitors  frmn 
competing  on  a  head  to  head,  level, 
basis. 

There  are,  therefore,  two  main 
problems  as  a  result  of  the  current 
regulatory  and  structural  regime.  The 
first  is  that  of  ctnnparabtlity.  The 
Commissum  must  adopt  measures  so 
that  the  gas  sellers  and  purchasers  can 
sell  and  purchase  third  party  gas 
supplies  and  use  open  access 
transportation  on  a  meaningful  and 
timely  basis,  in  the  tame  manner  as  a 
pipeline’s  bundled,  dty  gate,  sales 
service. 

The  second  is  that,  on  many  systems, 
pipelines  and  the  unregulated 
competitors  are  not  selling  die  same 
product.  The  pipelines  are  selling  a 
regulated  bundled  sales  and 
transportation  service.  Their 
competitors  are  generally  selling 
decontrolled  gas  only. 

**  Tlw  CUiBrafasion  haa  aot  raqafaad  open  access 
to  stoiage  on  a  contract  basis.  Order  No.  436,  supra 

at  p.  31.507. 


Based  upon  tiris  analysis,  the 
Commissian  finds  that  the  present 
structere  of  the  ronaining  pipdine 
merchant  service  bundl^  dty  gate 
sales  service)  may  be  anticompetitive 
and  inhibits  full  realization  of  an 
effidentijr-operating  national  wellhead 
maricet  Hence,  it  is  appropriate  to 
restructiure  the  regulatiois  governing  the 
pipelines’  remaining  sales  services  by 
requiring  that  pipe^e  sales  be 
separated  [Le^  unbundled)  from 
transpmtation,  consistmit  with 
reliability  and  operational  concerns.  The 
extent  to  whkdi  unbundling  should  be 
mandated,  as  inroposed  below,  and 
therefore  the  foture  nde  of  the 
traditional  pipeline  merchant  smrvice,  is 
one  of  the  main  issues  on  which  the 
Commission  requests  comments. 

V.  Proposed  Action  in  a  Nntshdl 

The  Commission  proposes  to  adopt 
several  rules  in  mder  to  further 
competition  fm  natural  gas  at  the 
wellhead.  First,  a  new  Subpart }  would 
be  added  to  part  284  of  the 
Commissicm’s  regulations.  Snbpart } 
would  issue  by  rule  a  blanket  sales 
certificate  to  ^  interstate  pipelines 
offering  tran^ortation  service 
certificated  under  9  284.221  of  the 
Commission's  regulations.  Those 
pipelines  that  choose  to  sell  gas  would 
be  required  to  do  so  on  an  unbundled 
basis.  This  would  be  subject  to  ooe 
exception  under  which  a  pipeline  may 
continue  bundled  dty  gate  firm  sales 
service  for  certain,  generally  smaller, 
customers. 

Secmid.  in  light  of  the  proposed 
unbundling  of  sales  and  transportation 
services,  the  Cmnmission  will  take  a 
fresh  look  at  the  pipeline  servica 
obligation  issue  as  it  pertains  to  both 
tranqxwtation  and  sales  services.  In 
brief,  the  Commissicm  proposes  to  retain 
pregranted  abandonment  for 
intetnq>tiUe  and  short-term  (one  year  or 
less)  fim  tran^Mxrtation.  The 
CommissicHi.  however,  proposes  to 
permit  pregranted  abandonment  for 
long-term  (over  one  year)  firm 
tr£uiqN>rtati(xi  only  when  the  customer 
does  not  exerdse  a  right  of  first  refusal 
as  described  below  in  part  VI.  b 
additum.  the  Commission  proposes 
pregranted  abandonment  in  connection 
with  unbmdled  sales  services. 

Hiird,  be  Cdmmission  proposes  new 
99  Z84JS(f)(n  and  28^f)(l).  wduch  would 
provide  that  a  pipeline  that  offers  firm 
and  inteiraptible  transportatkm  services 
under  Psrt  284  must  provide  sudi 
services  on  a  basis  that  Is  conqtarable  in 
quality  all  gas  supplies  whether 
purchased  from  tiie  pipeline  or 
elsewhere.  This  comparability 
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requirement  would  ensure  that  the 
pipeline's  reasonable  operational 
conditions  imposed  on  its  trcmsportation 
services  under  $9  284.8(c)  and  284.8(c) 
of  the  Commission’s  relations  result  in 
no  undue  preference  in  service  for  any 
source  of  gas.  consistent  with  reliability 
concerns.**  If  a  pipeline  is  permitted  to 
impose  unreasonable  restrictions  on  the 
firm  shippers’  ability  to  be  served  by 
third  party  gas  as  opposed  to  pipeline 
gas.  the  pipelines’  firm  sales  service 
would  have  a  preference.  This  would 
render  the  firm  transportation  service 
inferior  in  quality.  The  Commission 
finds  this  preference  to  be  undue  under 
sections  4  and  5  of  the  NGA.  The 
comparability  principle  will  ensure  that 
availability  and  quedity  of  a  pipeline’s 
tremsportation  services  are  a  neutral 
factor  in  influencing  the  gas  purchaser’s 
decision  whether  to  purchase  gas  fiom 
the  pipeline  or  from  another  gas 
merchant 

Fourth,  the  Commission,  as  discussed 
below,  proposes  to  amend  p£u*t  284  to 
define  transportation  as  including 
storage  and  to  amend  part  284  to 
authorize  and  require  open  access 
pipelines  to  provide  firm  shippers  on 
downstream  pipelines  with  access  to 
upstream  pipelines.  These  amendments 
would  ensure  that  pipeline  shippers 
have  access  to  sources  of  gas  in  the 
same  maimer  as  pipelines  as  merchants. 
Moreover,  as  an  additional  measure  to 
make  firm  capacity  available,  the 
Commission  proposes  to  amend  part  284 
to  institute  a  voluntary  capacity 
reallocation  program  for  the  permanent 
and  temporary  release  of  firm  capacity. 

Fifth,  the  Commission  will  partially 
modify  the  Rate  Design  Policy 
Statement**  The  Commission  proposes 
to  use  its  authority  under  section  5  of  the 
NGA  to  amend  part  284  to  require 
pipelines  to  derive  transportation  rates 
using  a  Straight  Fixed  Variable  (SFV) 

(as  opposed  to  Modified  Fixed  Variable) 
rate  design  method  **  unless  the  parties 
(the  pipeline,  its  customers,  interested 
state  commissions,  producers, 
maiketers,  brokers  and  end-users) 
otherwise  agree  as  set  forth  below.  This 
will  allow  the  Commission  to  ensure 
that  competition  at  the  wellhead  and  in 
the  field  is  not  adversely  affected  by 


•*  18  CFR  2M.8(b]  and  284.9(b)  prohibit  undue 
preferenoea  in  the  qiwlity  of  service  provided. 
United  Gas  Pipe  Um  Co.,  SS  PTOC  i  61430  at  p. 
61474  (1091). 

“  Interstate  Natural  Gas  Pipeline  Rata  Design.  47 
FERC 1 61495,  order  on  reh’g,  46  FERC  I  61.122 
(1969).  The  Rate  Deaign  Policy  Statement  set  fordi 
Comraissian  policies  for  designing  transportation 
rates.  To  the  extant  not  discussed  here,  all  other 
aspects  of  the  Rate  Desiffi  PoUcy  Statement  remain 
effective. 

**  Under  SFV,  all  fixed  transmission  and  storage 
coela  ere  lacovwad  la  the  dmnend  charge. 


transportation  rates  that  were 
developed  when  pipelines  were 
dominant  gas  suppliers.  At  the  same 
time,  this  approach  will  not  preclude 
flexibility  should  the  parties  agree  that  a 
different  approach  is  warranted. 

Sixth,  the  Commission  intends  to 
permit  flexibility  and  staggered 
compliance  in  implementing  the  Final 
Rule  so  long  as  the  pipelines  make  their 
restructuring  filings  no  later  than  the 
dates  indicated  in  the  proposed 
regulations.  As  stated  above,  the 
Commission  will  launch  restructuring 
proceedings  for  each  pipeline  shortly 
after  issuance  of  the  Final  Rule.  A 
pipeline  will  be  permitted  to  consolidate 
the  new  proceeding  with  an  existing  or  a 
later  proceeding  to  use  as  the  vehicle  for 
its  restructuring  proceeding.  As 
discussed  above,  the  Commission  will 
direct  the  pipelines,  their  customers,  and 
other  interested  parties  (/.e.,  producers, 
brokers,  marketers,  end-users,  state 
commissions,  etc.)  to  hold  discussions 
and  negotiations  in  order  to  facilitate 
their  entering  into  and  complying  with 
the  new  service  relationships  created  by 
the  Final  Rule  in  an  expeditious 
manner.*’ 

VI.  Pipeline  Service  Obligation 

A.  Introduction 

This  NOPR  is  concerned  with  the  role 
that  pipelines  should  play  in  the 
competitive  natural  gas  industry.  In 
particular,  this  NOPR  addresses  the 
pipelines’  dual  functions  as  merchants 
and  transporters  of  natural  gas  and  has 
concluded  that  the  pipelines  should 
generally  perform  those  roles  on  an 
unbundled  basis.  This  restructuring  of 
pipelines’  sales  requires  a  fresh  look  at 
the  pipeline  service  obligation  for  both 
its  sales  cmd  transportation  services. 

The  Commission  believes  that  in  the 
first  instance  the  service  obligations 
should  be  determined  by  contract.  As  a 
part  of  this  reexamination,  the 
Commission  is  examining  what  should 
occur  when  the  parties’  contract  term 
expires.  In  addition,  the  Commission 
considers  it  appropriate  to  reexamine 
the  role  of  LDCIs  as  holders  of  firm 
capacity  on  pipelines  and  whether  the 
pipeline  or  firm  capacity  holders  should 
administer  the  permanent  and 
temporary  release  of  interstate  pipeline 
capacity  rights. 

B.  Pregrant  of  Abandonment  of  Capacity 
Rights 

On  August  24, 1990,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  affirmed  in  most  part 


Sm  part  XI  for  dataila  abool  inplenMntatkm  of 
tha  Final  Rule. 


the  Commission’s  Final  Rule  with 
respect  to  open-access  transportation 
under  part  284  of  the  Cknnmission’s 
regulations.**  This  part  of  the  NOPR 
deals  with  the  court’s  limited  remand  or 
the  issue  of  pregranted  abandonment  of 
transportation  service  under  §  284.221(d) 
of  the  Commission’s  regulations.** 

As  adopted  in  the  Final  Rule, 

9  284.221(d)  provided  for  the 
abandonment  of  all  transportation 
services  upon  the  expiration  of  the 
contractual  term  of  each  individual 
transportation  arrangement  authorized 
under  a  blanket  transportation 
certificate.** 

On  February  13, 1991,  the  Commission 
issued  Order  No.  500-J.**  Order  No. 
5(X)-J  stayed  the  “operation  of  Section 
9  284.221(d)  of  the  Commission’s 
regulations  where  a  customer  converts 
film  sales  service  to  firm  transportation 
service  whether  under  9  284.10  of  the 
Commission’s  regulations  or  as  a  result 
of  separate  agreement  (to  the  extent  of 
conversion  of  pre-existing  sales 
volumes)’’  after  February  13, 1991.** 
These  converted  transportation 
arrangements  will  never  be  subject  to 
pregranted  abandonment  and  may  only 
be  abandoned  by  the  pipeline  upon 
receipt  of  Commission  approval  under 
section  7(b)  of  the  Natural  Gas  Act** 

At  the  outset  there  is  no  question  that 
the  Commission  has  the  legal  authority 
to  permit  the  pregranted  abandonment 
of  transportation  under  blanket 
certificates.  The  D.C.  Circuit  held  this  in 
its  decision.**  Moreover,  subsequently. 


**  Amarican  Gat  Ataodalioa  t.  FERC,  912  F4d 
1406  (D.C  Cir.  1990);  Regulathm  of  Natwal  Gat 
Pipelintt  After  Partial  Wellhead  Decoptrol,  Order 
No.  SOO-H.  54  FR  52444  (Dec.  21. 1989).  Iff  FERC 
StaU  and  Regt.  1 3a867  (1989),  reh’g  granted  in  part 
and  denied  in  part.  Order  No.  SOO-L  SB  VR  teas 
(Feb.  25. 1990),  in  FERC  SUtt  S  Regt.  f  30480 
(1990). 

18  CFR  284421(d)  (1991). 

Section  284421(d)  providet:  (d)  Pre^pant  of 
abandonment  Pursnant  to  tection  ^)  of  die 
Natural  Get  Act  abandonment  at  tranaportatian 
tervicea  it  authorized  npm  the  expiration  of  the 
contractual  term  of  each  individual  tranaportation 
arrangement  anthorixed  under  a  certificate  granted 
under  thit  aecdoa 

■>  56  FR  6962  (Feb.  21, 1991);  m  FERC  State.  & 
Regt.  1 3a915.  On  Mardi  18, 1991,  the  court  denied 
the  motion  of  a  Gat  Marfcater,  etai,  for  an  order  to 
vacate  Section  284421(d)  and  direct  compliance. 
The  court  ordered  the  Commiaaion  to  **810  a 
progreaa  report  aridi  the  court  no  later  dian  ninety 
daya  fiom  the  date  of  (ital  order."  Amerioan  Cat 
Atsociation  v.  FERC,  No,  87-1588  (DXIC  Mar.  15, 
1991).  The  Commiaaion  made  thia  filing  on  May  21. 
1991. 

**  m  FERC  State.  S  Rega.  at  p.  31413. 

**  The  Commiaaion  %vill  require  all  cuatomera  to 
notify  the  Commiaaion  of  all  tranqiottatioo 
arrangementa  aubiect  to  thia  atay  in  each  pipeline 
proceeding  implementing  the  Fi^  Rule. 

**  American  Gaa  Aaaodetion  v.  FERC  912  F4d 
1496, 1515,  dting  FPC  V.  Moaa.  424  U5. 494  (1976). 
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have  capacity  which  It  mast  put  oathe 
maihet 

The  Commission  proposes  to  require 
firm  capacity  holders  during'  each  *: 
restructuring  proceeding  to  exercise  a 
right  of  first  refosd  to  retain  their 
capacity  by  agreeing  to  matdi  and  pay 
any  greater  rate  up  to  the  maximum  rate 
under  8  284.7  and  tomatch  the  most 
favorable  contract  term  offered  by  other 
persons  seeking  firm  capacity^  If  the  \ 
capacity  holder  exercises  its  right  of  ' 
first  ref^al  as  described  above,  it  may 
retain  its  capacity.  If  the  capacity  holder 
does  not  exercise  its  right  of  first  refusal 
as  described  above,  it  would  lose  its  - 
firm  capacity  to  other  persons  seeking 
capacity.  However,  if  there  are  no  other 
persons  seeking  firm  capacity  at  such 
rates  and  terms  during  the  restructuring 
proceeding,  the  firm  capacity  holder  ‘ 
must  retain  capacity  until  the 
termination  of  its  contract  with  the 
pipeline  unless  the  customer  and 
pipeline  are  able  to  negotiate  a 
reasonable  exit  fee.  If  the  firm  capacity 
holder  does  not  exercise  its  right  of  first 
refusal  or  negotiates  a  reasonable  exit 
fee  or  some  other  modification  or 
termination  of  its  agreements,  the 
pipeline  will  be  entitled  to  pregranted 
abandonmenL 

Last,  the  Commission  proposes  that 
revised  18  CFR  2S4.221(d),  with  respect 
to  pregranted  abandonment,  will 
become  effective  on  the  efifective  date  of 
die  Final  Rule  rather  than  under  the 
staggered  implementation  procedure  set 
forth  in  Part  X. 

C.  Capacity  Brokering  and  Reallocation 

The  proposed  new  treatment  of  long¬ 
term  transportation  raises  an  important 
matter.  This  occurs  when  the  firm 
capacity  holder  elects  to  continue 
service  by  exercising  its  right  of  first 
refusal  for  long-term  capacity  either 
during  the  restructuring  proceediog  or 
later  when  the  contract  expires.  T^ 
Commission  will  view  this  exercise  of 
the  right  of  first  refusal  as  conclusive 
evidence  that  the  fium  capacity  holder 
needs  the  retained  firm  interstate  ■ 
capadty  to  meet  its  own  needs  and  - 
service  obligations.  Hie,  Commission  - 
believes  it  is  necessary  that  this  ,  <  ; 
interstate  transportation  capacity 
remain  under  exclusive  federal  .. 
jurisdictioato  maximize  die  benefits  of 
the  decontrol  of  wellhead  or  field  prices 
of  natural  gas  through 
nondiscric^atory  open-access' 
transportation.  An  unlimited  capacity 
brokering  ptx^ram  coupled  with  the 
right  of  firat  refiisal  granted  to  LDCs 
c^d  have  the  effect  or  shifting  the 
control  and  the  allocation  of  interstate  : 
pipeline  capacity  from  the  FERC  to  the 


contractual  short-term  arrangement  by 
its  very  liature  indicates  that  continuity 
of  service  is  not  a  concern. 

Accordingly,  the  Commission 
proposes  to  retain  pregrant  of 
abandonment  of  interruptible 
transpor^tion  'and  of  firm 
traiisportation  with  a  contractual  term  • 
of  one  year  or  less.  The  Commission 
believes  that  the  nature  if  interruptible 
and  short-term  firm  transportation, 
joined  with  the  avoiding  of  the 
administrative  burden  of  dealing  with  a 
large  number  of  abandonment  filings  for 
those  transportation  arrangements 
under  NGA  section  7(b],  justifies 
pregrant  of  abandonment  as  in  the 
pr^nt  or  future  public  interest  or  ' 
necessity.  - 

As  noted,  the  Commission's  policy  for 
pregranted  abandonment  has  different 
implications  in  connection  with  long¬ 
term  (over  one  year]  firm  transportation. 
That  is,  the  current  pregrant  of 
abandonment  regulation  is  not 
appropriate  in  connection  with  long 
term  (over  one  year)  firm  transportation 
service.  The  Commission  will,  however, 
adopt  pregranted  abandonment  for 
longterm  firm  transportation  contracts 
vriien  the  customer  does  not  exercise  a 
right  of  first  refusal  for  its  capacity  by 
giving  appropriate  notice  to  toe  pipeline 
that  it  wants  to  continue  its 
transportation  arrangement  and 
Eigreeing  to  match  and  pay  any  greater 
rate  up  to  toe  maximum  rate  under 
8  284.7  and  to  match  toe  most  favorable 
contract  term  offered  to  toe  pipeline  by 
other  customers  desiring  the  capacity 
when  toe  long-term  contract's  l^ed  term 
expires.**  This  pregrartt  of 
abandonment  will  promote 
administrative  and  economic  efficiency 
without  harm  to  toe  customer's  need  for 
continuity  of  service  and  is  in  the 
present  or  future  public  interest  or 
necessity.**  if  the  firm  capacity  holder 
does  not  want  to  retain  some  or  all  or  its 
capacity  upon  expiration  of  its 
contractual  term,  the  pipeline  would  be 
entitled  automatically  to  abandon  the 
service  arrangement  with  the  firm 
capacity  holder.  Hence,  the  pipeline  wilt 


in  Mobil  Oil  Exphration  B  ProducMg 
Southeast  Inc.  v.  United  Distribution 
Companies,**  the  Suprmne  Court  has 
held  that  the  CoinihiMion  has  the 
authority  under  section  7(b)  of  the 
Natural  Gas  Act  to  give  advance, 
generic  approval  to  the  abandonment  of 
service.** 

The  question  is,  rather,  how  the 
Commission  should  exercise  its 
authority  to  allow  pregranted 
abandonment  of  the  pqieline's 
transportation  for  intovtdual  customers 
under  a  blanket  certificate.**  Said 
another  way,  the  Commisskxi'a  task 
here  is  to  define  the  criteria  under  which 
pregranted  abandonment  will  be 
generically  permitted  under  this 
authority. 

The  Commission  has  discussed  above- 
the  restructuring  of  the  role  that  it 
believes  pipelines  should  take  in  the 
natural  gas  industry.  That  role  would 
mainly  be  as  the  provider  of  an 
unbundled  sales  service  in  competition 
with  producers  and  meuketers  at 
upstream  points  of  sale  and  the  provider 
of  an  open  access  transportation  service 
to  move  gas  fiom  those  upstream  points 
of  sale  to  the  maiket  areas.  Seen  in  this 
light,  it  is  necessary  to  distinguish 
between  an  upstream,  unbundled  sales 
service  operated  in  competition  with 
sellers  of  gas  that  are  not  subject  to 
statutory  service  obligations  and  the 
traditional  certificated  downstream 
merchant  function  which  includes  a 
transportation  service.  The  pipeline’s 
provision  of  an  open  access  firm 
transportation  service  is  comparable  to 
the  transportation  service  provided  as 
part  of  toe  traditional  bundled  firm  sales 
service.  The  Commission  has  in  the  past 
required  a  pipeline  to  secure  individual 
abandonment  of  its  bundled  firm  sales 
service  under  section  7(b)  of  toe  NGA. 
This  is  because  of  the  need  to  address 
the  LDC’s  concern  about  the  continuity 
of  service.  The  key  to  the  continuity  of 
service  is  the  right  to  capacity,  which  is 
why  the  LDC  pays  a  demand  charge. 

This  assurance  of  service  is  needed 
when  firm  transportation  is  provided  for 
gas  acquired  upstream  from  whatever 
source.  Hence,  the  Commission  , 
concludes  that  the  present  pregrant  of 
abandonment  rule  is  not  appropriate  for 
fira  transpottation  for  any  shivers  of  a 
term  of  over  one  year.  Long  term  firm, . 
transportation  differs  from  short-term 
firm  transportation  because  a 


»  The  pnidence  of  the  LDCs  decision  to  match 
and  pay  any  greater  rate  up  to  the  maxhnuffl  rate 
under  f  ascr  Shd  to  Bsatch  the  most  favorable  ' 
contract  term  ofEered  to  the-plpeliae  by  other 
customers  to  retain  firm  service  would  be  subject  to 
review  by  its  state  regulatory  commission.  Pike 
County  Light  &  Power  Co.  v.  Penngytmnia  Ihiblic 
Utility  Comw'n,77P».Commw.  iBA,  *05  A.ZA7K 
(1983}. 

**  Order  No.  SOO-}  made  oU  transportatian 
converted  horn  pre-existing  sales  during  the  period 
the  stay  is  in  effect  subject  to  abandonment 
approval  under  NGA  section  7(b).  See  oSl.  eupto. 
That  result  would  not  be  changed  by  this  proposed 
rule. 


**  S9  USX.W.  4054  Qan.  S.  1991). 

**  Slip  op.  at  13-18. 

**  The  Commission  notes  that  the  proposal  to 
amend  part  284  to  define  transportation  as  including 
storage  would  sidijoct  open  access  conUact  storage 
to  pregranted  abandonment  under  1 284.221(d)  as 
revised 


-»»Fgdef«t  aegtetcr  /<'Vol’.f56)'»Nof  15d^‘»^d6^^,<‘Ai<^iret*13t»t9§l-»/?»pBOtk»jed  ^RAles 


state  commissions  :in  their  oversight  of 
the  LDCs.  Therefore,  the  Commission  is 
npt  proposing  in  this  NOHl  to  mandate 
unlimited  capacity  brokeni^  \/ye. 
announce  our  intention, to  terminate  all 
certiHcated, capacity  brolcei^  services, 
if  we  determine  after  reviewng  the ,  -  , 
comments  here- that  the,  proposed  , 
capacity  reallocation  programs 
discussed  below  are  appropriate 
alte«sativeS;to  the  current  capacity 
brokering  pcograin  and  can.  be  operated 
without  some  of  the  perceived  problems 
a$sociated;witb  unlimited  capacity  • 
brokering.  The  Commission  believes 
that  the  benefits  of  capacity  brokering — 
the  making  available  of  unneeded  firm 
capacity — can  and  should  be  achieved 
by  other  means.  In  that  vein,  as 
discussed  below,  the  Commission  is 
proposing  in  this  NOPR  to  require  open 
access  pipelines  to  (1)  provide  firm 
shippers  on  downstream  pipelines  with 
capacity  on  upstream  pipelines  and  (2] 
institute  a  capacity  reallocation  program 
so  that  potential  shippers  can  obtain 
capacity  from  current  capacity  holders 
willing  to  surrender  capacity  on  a 
permanent  or  temporary  basis. 

Moreover,  the  Commission  encourages 
pipelines  to  offer  a  wide  menu  of 
services.  An  example  is  Columbia  Gas 
Transmission  Corporation's  off-peak 
firm  transportation  service:.^*^ 

Interested  commenters  should  address 
the  Commission's  intention  to  terminate 
unlimited  capacity  brokering.  The 
Commission  is  especially  interested  in 
comments  on:  (1)  Whether  unlimited 
capacity  brokering  can  be  accomplished 
in  a  manner  consistent  with  the 
Commission's  open  access  regulations: 

(2)  whether  other  aspect^  of  the  ’ 
Commission's  proposals  here  will 
achieve  many  of  the  same  benefits  of 
unlimited  capacity  brokering  without 
ruiming  afoul  of  the  Commission's  part 
284  regulations:  (3)  whether  termination 
of  capacity  brokering  vyill  have  a 
negative  impact  on  independent  power 
producers  or  qualifying  facilities  who 
may  be  receiving  gas  service  for  electric 
generating  purposes  through,  so-called, 
“buy/ sell"  arrangements.  If  so,  should 
the  Commission  provide  some  form  of 
grandfathering  of  existing  transactions 
as  part  of  the  transitional  phase 
contemplated  under  the  Final  Rule?  For 
example,  should  the  Commission 
provide  a  one-time  conversion  right  to 
capacity  releasing  for  the  "buy/sell"  or 
similar  arrangements? 

- - — mr — r'  .-1  I.  '  ^  ji. ■ 

ColumUa  Gu  TraiyBiittlon  FEJIC 

1 61.226^  reh  "g  granted  in*  part  and  denm  in  paK  5S 
FERC 1  m.368  (1981).  Sea  alio  Columbia  C^k 
Tranamission  Coip,,  SSFERCf  8lild7t1991)< 
(cpnipliance order).  .  ,  .  ;; 


D.  Pregranted  Abandonment  of 
Unbundled  Sales  Obligations.  ■  . 

The  next  issue  is  whether  there  should 
be  pregranted  abandonment  in 
connection  with  sales  services.  As  ‘  ■ 

discussed  above,  pipeHnes  as  merchants 
may  compete  with  producers  and 
marketers  upstream.  Hiiis  competition 
should  be  on  an  even  or  level-basis.  - 
Producers  6md  marketers  are  not  subject 
to  a  certificated  service  obligatioa  under 
the  NGA.  Their  service  obligation  is 
determined  by  contracts  n^otiated  in  a 
competitive  environment.  Hence,  it 
follows  that  the  pipeline  as  merchant  of 
an  unbundled  sales  service  should  be 
subject  only  to  a  contractually- 
determined  service  obligation. 
Accordingly,  the  Commission  proposes 
to  pregrant  abandonment  for  unbundled 
sales  services  because  it  is  in  the 
present  or  future  public  interest  or 
necessity.  To  the  extent  bundled  sales 
service  still  exists,  a  pipeline  would  still 
be  required  to  receive  individual 
abandonment  authority  for  bundled 
sales  pursuant  to  NGA  section  7(b). 

VII.  Matters  Related  to  Unbundling 

A.  General 

The  Commission  proposes  to  require 
pipelines  to  unbundle  their  sales  and 
transportation. services  at  a  place  or 
places  upstream.  The  Commission 
realizes  that  there  may  be  certain 
customers,  especially  small  sales 
customers,  that  may  want  to  retain  their 
bundled,  city  gate,  sales  service  and  that 
they  and  other  sales  customers  may 
want  some  form  of  an  unbundled  service 
that  still  provides  the  equivalent  of  one- 
stop  shopping.  Accordingly,  the 
Commission  will  exempt  fium  the 
proposed  unbundling  requirement  the 
provision  of  a  bundled  sales  service  for 
customers  purchasing  under  a  small 
customer  rate  schedule  on  the  date  a 
Final  Rule  is  effective.  Currently,  most 
pipelines  have  such  a  rate  schedule  on 
file',  usually  labelled  a  G,  SG,  or  SGS 
tariff. 

The  Commission  recognizes  that  this 
is  a  significant  shift  in  its  regulation. 
However,  this  change  reflects  the 
current  service  and  forseeable  service 
status  of  the  pipeline  industry.  The 
Commission,  therefore,  requests 
comments  on  the  following  matters  with 
respect  to  unbundling.  Is  it  appropriate 
to  mandate  unbundling?  Conversely,  can 
the  Commission's  goal  regarding  open 
access.be  achieved  without  mandating 
unbundling?  Are  there  customers  other 
than  small  customers  who  want  to 
retain  some  elements  of  traditional 
merchant  service  as  part  of  their  overall 
.mix  of  supply  sendees?.  Should,;.,  . ;  , 
providing  a  traditional,  city  gate 


bundled  service  remain  an  option  on 
each  pipeline?  -Are  any-efficiencies  lost 
by  elimination  of  the  tamditional  bundled 
sales  service?  Are  there  adequate  • 
substitutes  for  complete  unbundling 
such  as  the  sales  customer  rebtmdling 
by  appointing  the  pipeline  to  act  as  tte 
sales  customers'  agent  in  arranging 
transportation?  Can  the  pipeline's 
providing  of  both  a  bundled  and 
imbundled  service  be  reconciled  from  a 
system  operation  basis  and  market 
perspective?  Does  it  make  sense  from  a 
market  perspective  if  one  pipeline  intD  a 
market  provides  a  totally  unbundled 
service  while  another  pipeline  into  that 
market  performs  a  partially  unbundled 
service?  With  respect  to  the  exception 
proposed  for  small  customers,  the 
Commission  is  interested  in  receiving 
comments  on  the  extent  to  which 
unbundling  should  be  mandated  without 
this  exception.  Conversely,  the 
Commission  solicits  comments  on 
whether  the  small  customer  rate 
schedule  is  the  appropriate  oit-off  for 
the  exemption  to  unbundling  to  apply. 
Should  the  exemption  occur  at  some 
other  threshold?  Should  the  Commission 
mandate  the  appropriate  threshold?  In 
addition,  can  the  Conunission  and 
industry  practically  mandate  and 
implement  full  unbundling  for  all 
customers  and  services,  and  exempt 
some  customers  fi^m  full  unbundling? 
Can  these  two  policies  be  reconciled 
and  implemented  for  rate  design 
purposes?  Last,  should  the  Commission 
take  action  to  prevent  manipulation 
aimed  at  obtaining  bundled  service 
under  the  small  customer  exception? 

In  providing  this  bundled  service  to 
small  customers,  the  proposed 
regulations  will  require  die  pipeline  to 
consider  itself  as  a  shipper  in  all 
respects  (see  discussion  infra).  In 
addition,  as  a  matter  of  policy,  we  will 
consider  and  approve  reasonable 
agreements  where  a  pipeline  will  be 
able  to  make  all  arrangements  for 
transportation  on  behalf  of  any  sales 
customer  which  wants  this  package 
service.  The  pipeline  must,  however, 
permit  other  merchants  to  market 
similar  services  and  must  not  favor  its 
own  packaged  service  over  other 


**  See  Transcontinental  Gas  Pipe  Line  Corp..  55 
FERC  1 61.448  (1991).  Under  Tkvnsco't  pro^-am.  its 
sales  customers  under  their  contracts  with  Ttnnsco 
will  appoint  Transco  as  their  agent  for  arranging 
transportation  on  Transco  of  the  sales  volumes 
purchased  from  Transco  to  the  buyer's  downstream 
delivery  point  To  do  that,  Transco  will  be  able  to 
nominate  and  schedule  transportation  under  the 
sales  customers'  transportation  agreements.  This 
program  therefore  provides  sales  customers ‘with 
services  that  in  toto  are  similarto  the  traditional 
bundled  sales  service:  Interested  commenters  ‘ 
should  discuss  any  other  similar  proposals. 


3A378 


F«4eBal  Register  /  VoL  66,  No.  156  /•  Tuesday,*  August '13,  1991  /  Proposed  Rules 


shippers.  For  example,  if  the  pipeline 
agrees  to  assume  responsibility  for 
penalties,  it  must  actually  penalize  itself 
and  credit  those  penalties  to  its 
customers.**  Finally,  nothing  proposed 
here  is  intended  to  prohibit  or 
discourage  the  pipeline  from  continuing 
to  serve  as  a  gas  merchant  after  it 
unbundles. 

B.  Place  of  Unbundling 

Where  should  unbundling  occur? 
There  are  several  possibilities.  For 
example,  unbundling  could  occur  at  the 
wellhead,  at  production  area  receipt 
points  into  mainline  facilities,  at  receipt 
points  at  the  intersection  of  separate 
mainline  systems,*®  or  at  several  of 
those  places.  For  example,  if 
operationally  feasible,  pipelines  may 
use  pooling  areas  to  facilitate  the 
aggregation  of  supplies  by  all  merchants. 
Pooling  areas  may  be  places  where  title 
passes  from  the  gas  merchant  to  the 
shipper  or  they  may  be  places  where 
aggregation  and  balancing  and  penalties 
are  determined  (“paper”  pooling  areas). 
Another  possibility  is  the  development 
of  downstream  hubs  or  market  centers 
for  the  meeting  of  gas  purchasers  and 
sellers.  The  Commission  requests 
comments  on  these  unbundling  related 
issues.  In  addition,  we  encourage  all 
parties  in  the  restructuring  case  to 
discuss  and  develop  these  types  of  novel 
proposals.  The  Commission  believes 
that  issues  about  places  of  unbundling 
and  potential  pooling  areas  and  market 
centers  should  be  determined  on  a  case- 
specihc  basis  in  light  of  the  particular 
operations  and  configiuations  of  the 
pipelines  and  their  attached  sources  of 
supplies.  Hence,  under  the  proposed 
regulations,  the  principle  requirement 
will  be  that  all  gas,  whatever  the  source, 
be  given  equal  treatment  in  gaining 
access  to  the  pipeline,  consistent  with 
reliable  and  efficient  services. 

C.  Pricing  of  Unbundled  Firm  Sales 

While  we  are  interested  in  receiving 
comments  on  the  extent  to  which 
unbundling  should  be  mandated  for  all 
customers  and  services,  the  Commission 
is  proposing  (with  one  exception)  to 
mandate  the  unbundling  of  sales  and 
transportation  services.  How  should  an 
unbundled  firm  sales  service  be  priced 
where  the  transportation  will  be 
separately  provided  under  the  pipeline's 
open  access  fransportation  service  (as 
amended  by  this  proposed  rule)  for  gas 
purchased  from  the  pipeline  or  from 
other  merchants? 

**  Traiuoontinental  Cas  Pipe  Line  Corp.,  55  FERC 
161,446(1991). 

**  See  alto  the  discussion  of  third  party  pipeline 
capacity,  . 


As  a  general  matter,  the  Commission 
believes  that  a  pipeline  should  be 
allowed  to  adopt  a  market-based  sales 
pricing  or  gas  inventory  mechanism  for 
its  unbundled  firm  sales.  The  pipeline 
could  therefore  earn  a  profit  or  suffer  a 
loss  on  its  gas  sales  based  on  its 
performance  in  a  competitive  market 
place.  The  Commission  has  previously 
concluded  that  it  has  the  legal  authority 
to  approve  market-based,  unbundled, 
sales  rates  upon  a  finding  that  a 
pipeline's  sales  market  is  sufficiently 
competitive  to  prevent  a  pipeline  from 
exercising  significaRt  market  power.** 
The  Commission  has  found  that  a 
pipeline's  sales  are  made  in  a 
sufficiently  competitive  market  when 
the  pipeline  provides  comparable 
transportation  service  with  respect  to  all 
gas  supplies  from  whomever  purchased 
and  when  adequate  divertible  gas 
supplies  exist  Commission  is  proposing 
in  this  NOPR  to  establish  comparable 
transportation  service  by  amending  Part 
284  of  the  Commission's  regulations. 
Further,  the  Commission  proposes  to 
conclude  that  adeguate  divertible  gas 
supplies  exist  in  all  pipeline  gas 
markets.  Accordingly,  a  pipeline  would 
be  able  to  establish  a  market-based 
pricing  mechanism  as  part  of  its 
unbundled  sales  service.** 

The  Commission's  proposed 
conclusion  that  adequate  divertible  gas 
supplies  exist  is  grounded  in  the  frrst 
place  on  Congress'  passage  of  the 
Natural  Gas  Wellhead  Decontrol  Act  of 
1989.*®  As  the  Commission  has  stated: 

That  act  reflects  Congress's  finding  that  the 
natural  gas  sales  market  is  competitive  *  *  *. 
The  sale  of  pipeline  gas  which  is  *  *  * 
unbundled  from  any  transportation  service  is 
now  part  of  the  same  natural  gas  market 
which  Congress  deregulated,  and  is 
competing  directly  against  the  producers  and 
marketers  whose  gas  sales  Congress 
deregulated.*^ 

**  Transcontinental  Gas  Pipe  Line  Corp..  55  FERC 
1 81.446  (1991);  El  Paso  Natural  Gas  Co.,  54  FERC 
1 61,310  (1991);  Transwestern  Pipeline  Co.,  53  FERC 
1 61,296  at  pp.  62,114-15  (1990);  Transcontinental 
Cas  Pipe  Line  Corp.,  48  FERC  1 61,199  at  p  61,753 
(1960);  Transwestern  Pipeline  Co.,  43  FERC  1 61,240 
at  p.  61,650  (1988),  reh'g  granted  in  part  44  FERC 
1 61,164  (1968),  remanded  on  other  grounds,  897  F.2d 
570  (D.C  Cir.  1990).  Such  market-based  rates  are 
consistent  with  the  Commission's  obligation  to 
determine  |ust  and  reasonable  rates  under  the  NGA 
and  are  consistent  with  the  Natural  Cas  Wellhead 
Decontrol  Act  See  Traruwestem  Pipeline  Co.,  S3 
FERC  1 61,206  at  pp.  62,114-15  (1990). 

**  A  market-based  pricing  mechanism  under  the 
blanket  sales  certificate  would  allow  gas  inventory 
charges  and  as-billed  recovery  of  producer  demand 
charges. 

••  See  supra,  nza 

Transwestern  Pipeline  COm  53  FERC  1 61,298  at 
p.  01.115  (1990). 


In  short.  Congress  has  determined  that 
gas  sales  at  the  wellhead  or  in  the  field 
are  sufficiently  competitive  to  justify 
decontrol  of  all  first  sales  of  gas 
supplies.*®  It  is  true  that  Congress  did 
not  decontrol  or  deregulate  gas  pipelines 
or  gas  pipeline  sales.  However, 

Congress  had  before  it  the  traditional 
bundled  sales  environment  emd  not  the 
unbundled  sales  environment  proposed 
by  this  NOPR.  The  Commission  believes 
that  the  Congressional  finding  of  a 
competitive  wellhead  or  field  market 
applies  to  all  'sellers  in  that  market  and 
that  it  is  reasonable  to  infer  that 
Congress  believed  that  the  market  for 
natural  gas  is  competitive  on  a  national 
level  without  regard  to  the  status  of  a 
particular  gas  merchant  as  first  seller  or 
non-first  seller. 

It  is  important  to  note  that  the 
Commission  is  not  proposing  the 
deregulation  of  pipeline  sales.  Rather, 
the  Commission  proposes  to  institute 
light-handed  regulation  relying  upon 
decontrolled  market  forces  at  the 
wellhead  or  in  the  field  to  constrain 
pipeline  sale  for  resale  gas  prices  within 
the  NGA's  “just  and  reasonable" 
standard.  Moreover,  the  Commission's 
proposal  is  premised  on  the 
implementation  of  comparable 
transportation  service  for  all  gas 
regardless  of  the  seller's  identity. 

In  addition,  the  Commission  now 
finds  that  the  issue  of  whether  sufficient 
divertible  gas  supplies  exist  should  not 
be  part  of  its  analysis  to  determine 
whether  a  pipeline  possesses  market 
power  over  sales.  Tliroughout  the 
country,  there  is  a  significant  amount  of 
uncommitted  supplies  available  at 
extremely  competitive  rates.  In  many 
areas,  uncommitted  supplies  exceed  the 
largest  amount  of  gas  controlled  by  any 
pipeline  connected  to  the  areas.  Indeed, 
our  experience  with  pipeline/producer 
contract  renegotiation  in  the  past  few 
years  demonstrates  that  uncommitted 
gas  supplies  are  available  throughout 
North  America.  This  means  that  sellers 
of  uncommitted  supplies  could  replace 
pipeline  sales,  and  ffiat  it  will  not  be 
profitable  for  a  pipeline  to  attempt  to 
exercise  market  power  over  the  sale  of 
natural  gas. 

Given  this  assumption  we  conclude 
that  sellers  of  long-term  firm  gas 
supplies  (whether  they  be  individual 
pipelines  or  other  sellers)  will  not  have 
maricet  power  over  the  sale  of  natural 
gas.  There  is  no  doubt,  as  Congress 

**  S.  Rep.  No.  39,  lOUt  Cong,  1st  Sess.  at  p.  3 
(1989)  (“*  *  *  partial  wellhead  decontrol  under  the 
NGPA  has  helped  to  create  an  environment  in 
which  competition,  not  public  utility-type  regulation, 
is  the  dominant  force  in  detennining  prices  and 
supplies  in  the  natural  gas  sales  maikets  *  *  ^'^) 
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expressly  found  and  confirmed,  that  a 
competitive  maricet  exists  for  gas  at  the 
wellhead  and  in  the  field.  Hie 
Commission  requests  comments  on 
whether  this  proposed  finding  is  correct 
If  so,  the  Commission  will  eliminate  its 
divertible  supply  study  from  its  market 
power  analysis  fiom  individual  cases. 

The  Commission  proposes  to 
implement  the  market-based  gas  pricing 
by  amending  part  284  to  include  a 
blanket  certificate  for  both  firm  and 
interruptible  imbundled  sales  to  all  on 
or  ofi  system  sales  customers.  The 
blanket  sales  certificate  would  provide 
for  the  pregrant  of  abandonment  of  the 
unbundled  sales  services  provided 
under  the  blanket  sales  certificates.'** 

D.  Blanket  Interruptible  Sales  Service 

The  Commission’s  proposals  to 
require  upstream  unbundling  of  sales 
services  and  to  conclude  that  unbundled 
pipelines  do  not  possess  significant 
market  power  raise  the  question  of 
whether  there  should  be  any  limitations 
or  restrictions  on  pipeline  interruptible 
sales  services  (other  than  standards  of 
conduct,  see  infra.)  The  Commission 
concludes  that  there  should  be  no 
additional  restraints  on  interruptible 
sales.  The  unbundling  of  pipeline  sales 
services  should  enable  producers/ 
marketers  and  pipelines  to  compete  for 
long-term  sales  on  an  even  basis.  There 
is  no  reason  why  the  Commission 
should  prohibit  pipelines  fi^m 
competing  on  an  even  basis  Mnth 
producers/marketers  for  short-term 
(spot)  sales. 

The  Commission’s  adoption  of  the 
proposals  in  this  NOPR  in  a  Final  Rule 
may  render  moot  the  Interruptible  Sales 
Service  issues  considered  during  the 
May  2, 1990  technical  conference  in 
Arkla  Energy  Resources,  Inc.,  etai,  50 
FERC  ^  61,366  (1990).  Parties  who 
participated  in  the  May  2, 1990  technical 
conference  are  specifically  asked  to 
comment  on  whether  the  adoption  of  the 
proposals  in  this  NOPR  will  cause  the 
ISS  issues  they  raised  at  the  technical 
conference  to  be  moot. 

E.  Standards  of  Conduct 

Order  No.  497  adopted  standards  of 
conduct  and  reporting  requirements  for 


**  Sec  parU  X  (Blanket  Salea  Certiflcates)  and  VI 
(Pregranted  Abandonment  of  Unbundled  Sale* 
Obligationa). 

•a  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines,  53  FR  22,139  (June  14, 1988).  m  FERC 
Stats,  and  Regs,  f  30.820  (1988).  order  oil  reh’& 
Order  No.  4g7-A.  54  Fed.  Reg.  52.7S1  (Dec.  221989). 
Ill  FERC  Stats,  and  Regs,  f  30.866  (1989).  order 
extending  sunset  date.  Order  No.  497-6,  55  FR 
53.291  (Dec  28, 1990),  IB  FERC  Stats,  and  Regs. 

1 30.m  (1990). 


interstate  pipelines  with  marketing 
affiliates.*^  In  brief,  the  pipeline  is 
prohibited  from  preferring  its  marketing 
afiiliate  over  nonaffiliated  shippers  wi^ 
respect  to  transportation  matters,  access 
to  information,  and  transportation 
discounts.**  In  addition,  pipelines  are 
required  to  establish  and  file  with  the 
Commission  procedures  to  enable 
shippers  and  the  Commission  to 
determine  how  the  pipeline  is  complying 
with  the  standards  of  conduct. 

The  Commission  proposes  to  continue 
Order  No.  497’8  standards  of  conduct 
and  reporting  requirements  for  interstate 
pipelines  with  marketing  affiliates  even 
though  the  pipelines  will  be  providing 
sales  on  an  unbundled  basis  with 
transportation  separately  provided.  This 
is  because  there  is  no  change  in  the 
competitive  relationship  between  the 
marketing  affiliate  and  other  shippers 
and  the  need  to  protect  nonaffiliated 
customers  from  preferences  that  could 
be  given  to  affiliated  shippers. 

The  Commission  also  believes  that 
Order  No.  49^8  standards  of  conduct 
and  reporting  requirements  should  apply 
to  the  pipeline  as  provider  of  unbundled 
sales  services.  The  pipeline  as  merchant 
would  be  the  functional  equivalent  of  a 
marketing  affiliate.  Therefore,  it  is  self- 
evident  that  the  non-pipeline  suppliers 
and  other  customers  need  protection 
frnm  preferences  that  could  be  given  to 
the  pipeline  as  merchant  just  as  much  as 
protection  is  needed  frnm  potential 
preferences  that  could  be  given  to 
marketing  affiliates.  Accoi^ingly,  the 
Commission  proposes  to  include 
standards  of  conduct  and  reporting 
requirements  as  part  of  the  regulations 
with  respect  to  blanket  sales  certificates 
for  unbundled  pipeline  sales. 

Pipelines  offering  unbundled  blanket 
sales  services  would  be  required  to 
organize  their  sales  and  transportation 
operating  emloyees  so  that  they  function 
to  comply  with  $  161.3  (a),  (b),  (d),  and 
(1)  and  to  comply  with  (e),  (f),  (h),  and  (i) 
by  considering  their  sales  operating 
employees  as  an  operational  unit  which 
is  the  functional  equivalent  of  a 
marketing  affiliate.**  In  addition,  those 
pipelines  would  be  required  to  conduct 
their  businesses  in  conformity  with  the 
comparability  requirements  of 
S§  284.8(f)  (1)  and  (4)  and  284.9(f)(1)  by 
not  giving  shippers  of  gas  sold  by  the 
pipeline  any  preference  over  shippers  of 
gas  sold  by  any  other  merchant  in 


**  IS  CFR  parts  161  and  250  (1990).  See  also 
Algonquin  Gu  Transmission  Co.,  et  aL  55  FERC 
161,281  (1991)  with  respect  to  pipeline  compliance 
with  the  reporting  requirements  of  f  250.16  of  the 
Commission's  regulations. 

•»  IS  CFR  161.3  (1991). 

**  This  requirement  would  be  similar  to  that  of  18 
CFR  161.3(g). 


matters  relating  to  Part  284 
transportation.**  Moreover,  the 
pipelines  would  be  required  to  file 
procedures  **  and  to  comply  with 
Section  250.16  by  considering  their  sales 
operating  employees  as  an  operational 
unit  which  is  the  functional  equivalent 
of  a  marketing  affiliate.** 

Vni.  Comparable  Matters 

A.  General 

The  Commission’s  aim  in  adopting 
Order  No.  436  was  to  prevent  pipelines 
from  discriminating  in  their  selection  of 
transportation  customers  in  order  to 
prefer  their  own  sales.**  In  codifyinq 
the  open  access  transportation  program, 
the  Commission  required  pipelines  to 
offer  their  transportation  services 
without  undue  discrimination  or 
preference  in  the  quality  of  service 
provided.**  Since  1985,  when  Order  No. 
436  was  adopted,  the  Commission  has 
grappled  with  complex  problems 
associated  with  approving  reasonable 
operational  conditions  for  pijielines  **  in 
light  of  the  need  to  guard  against  undue 
discrimination.  In  addition,  this  task 
was  thrust  to  the  forefront  in  gas 
inventory  charge  proceedings  where  it 
was  vital  to  ensure  that  the  pipeline’s 
transportation  services  were  provided 
on  a  basis  comparable  in  quality  to  the 
quality  of  the  transportation  service 
provided  as  part  of,  or  embedded  within, 
the  pipeline’s  sales  services.**  In 
essence,  this  comparability  principle 
implements  the  Congressional  aim  that 
all  gas  supplies  must  be  shipped  on  even 
terms  under  open  access 
transportation.** 

The  Commission  proposes  to  amend 
part  284  of  the  Commission’s  regulations 
in  several  ways  as  discussed  below  in 
order  to  implement  comparability. 

B.  The  Comparability  Principle 

The  Commission  first  proposes  to 
amend  part  284  to  codify  the 


**  This  requirement  would  be  in  lieu  of  18  CFR 
161  J{c). 

**  This  requirement  would  be  similar  to  that  of  18 
CFR  161.30). 

**  Section  250.16  sets  forth  reporting 
requirements. 

Order  Na  436,  supra  n.2  at  p.  31,495 
("Examples  of  discrimination  that  the  Commission 
finds  to  be  undue  or  preferential  within  the  context 
of  self-implementing  authorizations  are  refusals  to 
transport  for  existing  sales  or  non-fuel  switchable 
customers  and  preference  for  affiliates.”) 

••  18  CFR  284A(b)  and  284.9(b)  (1991). 

••  18  CFR  284.8(c)  and  284.9(c)  (1991). 

*<■  Kg.,  Transcontinental  Cas  Pipe  Line  Corp.,  55 
FERC  f  61.446  (1991) . 

See  text  at  n.22,  supra.  The  Commission  notes 
that  comparable  may  be  defined  as  either  similar  or 
the  same.  Here,  in  li^t  of  Congress'  aim, 
comparable  means  Ae  same  to  the  maximum  extent 
feasible. 
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comparability  principle.  The  usual 
formulation  of  comparability  has  been 
that  pipelines*  transportation  services 
must  be  comparable  in  quality  to  the 
transportation  services  provided  as  part 
of.  or  embedded  within,  their  sales 
services.  However,  this  deHnition  of 
comparability  assumes  a  bundled  sales 
service.  As  stated  above,  the 
Commission,  with  one  exception,  and 
subject  to  the  comments  specifically 
requested  on  this  issue,  is  proposing  to 
mandate  the  unbundling  of  sales  from 
transportation.  Hence,  die  commission's 
proposed  amended  Part  284  would 
require  an  open  access  pipeline  that 
offers  transportation  to  provide 
transportation  services  on  a  basis  that  is 
comparable  in  quality  for  all  gas 
supplies,  whether  purchased  from  the 
pipeline  or  elsewhere.  This  definition 
would  cover  both  bundled  and 
unbundled  pipeline  sales  and  would 
ensure  that  the  pipeline’s  reasonable 
operational  conditions  imposed  on  its 
transportation  services  under  §}  284.8(c) 
and  284.9(c)  result  in  non-discriminatory 
services  for  pipeline  sales  gas  or  for 
third  party  sales  gas.**  This  principle 
would  govern  all  of  a  pipeline's  terms 
and  conditions  for  open  access  service 
which  have  any  meaningful  impact  on  a 
decision  to  purchase  pipeline  sales  gas 
versus  third  party  sales  gas.  Those  terms 
and  conditions  should  be  a  neutral 
factor  in  influencing  the  gas  purchaser’s 
decision  about  whether  to  purchase  gas 
from  the  pipeline  or  from  another  gas 
merchant 

At  this  stage,  the  Commission  will  not 
prescribe  uniform  terms  and  conditions 
to  implement  comparability  because  it 
recognizes  that  {ripeline  systems  differ 
in  many  respects.**  However,  the 
comparability  principle  must  be 
addressed  and  implemented  in  each 
pipeline  restructui^  proceeding 
initiated  by  the  Final  Rule  to  ensure  that 
all  gas  is  aifforded  equal  treatment.  The 
Commission  finds  that  at  a  minimum 
this  will  require  that  the  pipeline,  in  its 
capacity  as  a  firm  seller  of  gas,  or  a 
shipper  that  purchased  gas  from  a 
pipeline,  or  an  affiliate  of  the 
pipeline,**  must  be  given  no  preference 
over  other  shippers  with  respect  to 
matters  relati^  to  Part  284 
transportation.  Therefore,  in  the 
restructuring  proceedings,  the  parties 
must  address  aggregate  receipt  point 
capacity,**  individual  receipt  point 

**  18  an  2M.8(b)  and  284.9(b).  United  Cat  Pipe 
Line  Co..  55  PBRC  f  61.330  at  p.  01,974  (1991). 

**  E.g^  ptpelinea  vary  dramatically  in  the  number 
of  mainHna  receipt  pointa. 

•«  Affiliate  la  defined  in  18  CFR 161Z  (1991). 

**  For  example,  the  partiea  may  chooae  to 
allocate  asgregate  Arm  receipt  point  capacity  on  tha 


capacity,*®  receipt  point  flexibility,*^ 
mainline  segment  capacity,**  storage 
capacity,**  the  scheduling  of  gas 
injections  into  the  pipeline,  the 
scheduling  of  gas  deliveries  fit)m  the 
pipeline,  the  imposition  and  assessment 
of  penalties  including  balancing  rights 
(such  as  through  system  storage  and  line 
pack),  and  the  right  to  firm  delivery 
points,  and  the  instantaneous  receipt 
and  delivery  of  gas  for  all  shippers.''*’ 

C.  Capacity  Reallocation 

Although  the  Commission  proposes  to 
eliminate  capacity  brokering,  the 
Commission  proposes  two  capacity 
reallocation  requirements  as  discussed 
below.  The  Commission  believes  that 
these  new,  capacity  reallocation 
programs  will  be  adequate  substitutes 
for  capacity  brokering.  However,  the 
Commission  will  terminate  capacity 
brokering  only  if  it  determines,  after 
reviewing  the  comments  here,  that  the 
proposed  reallocation  programs  are 
appropriate  alternatives  to  the  current 
capacity  brokering  program  and  can  be 
operated  without  some  of  the  perceived 
problems  currently  associated  with 
unlimited  capacity  brokering. 

bails  of  each  shipper's  daily  reservation  (or 
contract  demand)  quantity  and  the  pipeline’s 
bundled  daily  firm  sales  service  obligation.  The 
Conunissioa  requests  conunents  on  this  and  other 
portential  methods  to  allocate  aggregate  receipt 
point  rapacity. 

**  For  example,  die  parties  may  choose  to 
allocate  individual  firm  receipt  point  rapacity  on  a 
first-come,  first  served  basis.  However,  if  thm  are 
more  nominations  or  designatkms  in  the  same  place 
in  the  queue  than  available  rapacity,  remaining 
rapacity  could  be  allocated  on  a  pro  rata  basis 
according  to  the  ratio  of  individual  nominatioas  or 
designations  at  the  receipt  point  to  total 
nominations  or  designations  at  the  receipt  point. 

The  Commission  requests  comments  on  this  and 
other  potential  methods  to  allocate  individual 
receipt  point  capacity.  The  Commissiaa  has 
approv^  pipeline  use  of  an  Iterative  nomination 
process  to  allocate  capacity  when  more  requests  for 
rapacity  are  received  than  can  be  accommodated  at 
those  particular  receipt  points.  Equitrans  v.  Texas 
Eastern  Transmission  Co..  49  FERC  f  01 397  at  p. 
02^409  (1989).  In  addition,  tiie  Commission  requests 
comments  on  whether  the  pipelines  should  use  an 
electronic  bulletin  board  or  other  method  to  make 
known  in  advance  the  availability  of  rapacity  at 
particular  receipt  points.  Id. 

*'*  Firm  shippers  must  have  flexibility  in  changing 
firm  receipt  points  and  in  using  all  available  receipt 
points  on  an  interruptible  basis. 

**  For  example,  the  parties  may  choose  to 
allocate  firm  mainline  segment  rapacity  on  a  pro 
rata  basis.  Any  change  in  the  amthod  for  allocating 
any  capacity  ahould  address  obligations  incurred  by 
firm  shippets  and  the  pipeline  prim  to  the  change 
(/.«..  sho^  rights  to  rapacity  grandfatheredT). 

**  See  discussion  of  storage,  infra. 

**  As  stated  above,  the  Commission  continues  to 
suppmt  the  implementation  of  innovative 
transportation  services  such  as  Columbia  Gas 
Transmission  Corporation's  off-peak  firm 
tranqxKtation  service.  Columbia  Gas  Transmission 
Corp^  54  FERC  f  01,220,  reh'g  granted  in  part  and 
denied  in  part  55  FERC  1 01,380  (1991).  See  also 
Columbia  Gas  Transmission  Corp.,  55  FERC  f  01.167 
(1991)  (compliance  order). 


1.  Third  Party  Pipeline  Capacity 

Many  downstream  mainlines  are  fed 
not  only  by  the  upstream  segments 
owned  the  same  pipeline  but  by 
upstream  pipelines  owned  by  other 
pipelines.  The  first  question  is  whether 
firm  shippers  on  a  downstream  pipeline 
need  capacity  rights  on  the  upstream  or 
third  party  pipelines  to  achieve 
comparability.  The  second  question  is,  if 
so,  what  should  be  the  extent  of  those 
capacity  rights?  The  Commission 
requests  comments  on  its  discussion  of 
these  issues. 

Firm  shippers  should  have  access  to 
the  same  production  areas  as  the 
pipeline,  in  order  to  prevent  any 
exercise  of  market  power  by  the 
pipeline  over  supplies.''^  This  is  true 
whether  the  downstream  pipeline  sells 
gas  on  a  bundled  or  unbundled  basis 
because  unbundling  at  the  intersection 
of  an  upstream  and  downstream 
pipeline  without  capacity  on  the 
upstream  pipeline  for  customers  of  the 
downstream  pipeline  can  give  an 
advantage  to  the  pipeline  as  merchant 
because  of  its  superior  access  to 
upstream  supplies.  This  means  that  a 
downstream  pipeline’s  capacity  on  an 
upstream  pipeline  should  be  considered 
as  if  that  capacity  were  a  mainline 
segment  of  the  downstream  pipeline. 

The  proposed  regulations  therefore 
provide  that  an  open  access  upstream 
pipeline  must  permit  a  downstream 
pipeline  to  assign  its  transportation 
capacity  on  the  upstream  pipeline  on  a 
non-discriminatory  basis  to  its  firm 
shippers.  In  addition,  the  downstream 
pipeline  would  be  required  to  exercise 
its  conversion  rights  on  the  upstream 
pipeline  and  to  assign  its  upstream  firm 
transportation  capacity  (both 
conversion  and  nonconversion  firm 
transportation)  and  its  upstream  firm 
contract  storage  capacity  to  its  firm 
transportation  customers  to  the  extent 
necessary  to  provide  capacity  to  those 
shippers  that  desire  upstream  capacity. 
The  downstream  shippers’  rights  to 
capacity  would  be  determined  imder  the 
method  used  by  the  downstream 
pipeline  to  allocate  capacity  on  mainline 
segments,  with  the  upstream  pipeline 
considered  as  if  it  were  a  mainline 
segment  of  the  downstream  pipeline. 

The  upstream  pipeline  would  charge  the 
downstream  pipeline’s  customers  the 
same  rates  that  it  would  have  charged 
the  downstream  pipeline  had  there  been 
no  assignment  In  addition,  the 
downstream  pipeline  would  not  be  able 
to  charge  a  fee  in  connection  with  the 

See  text  at  il22  where  the  House  Committee 
emphasized  the  need  for  bu}rers  to  reach  producers. 
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assignment  of  its  capacity  on  the 
upstream  pipeline.^  ‘ 

2.  Voluntary  Reallocation  of  Firm 
Transportation  Capacity 

A  pipeline  may  have  requests  for  Hrm 
capacity  in  excess  of  available  firm 
capacity.  Hence,  it  will  not  be  able  to  fill 
those  requests  and  a  service  queue  will 
develop.  This  will  occiu  even  though 
some  firm  shippers  under  contract  with 
the  pipeline  may  no  longer  need  all  or 
part  of  their  firm  capacity  under  their 
contract  with  the  pipeline.  Capacity 
brokering  permits  those  firm  shippers  to 
broker  their  firm  capacity  to  entities 
who  might  otherwise  be  able  to  obtain 
only  interruptible  capacity  fi'om  the 
pipeline. 

The  Cpinmission  continues  to  believe 
that  it  is  essential  to  permit  the 
reallocation  of  firm  capacity  as  part  of 
open  access  transportation.  However, 
the  Commission  is  proposing  to  replace 
capacity  brokering  with  a  capacity 
releasing  mechanism  because  it  believes 
that  capacity  releasing  will  be  an 
adequate  substitute  for  capacity 
brokering  and  is  more  compatible  with 
nondiscriminatory,  open  access 
transportation  and  this  NOPR’s 
comparability  objective.  Among  other 
things,  the  alternative  vehicle  would 
provide  for  more  uniformity.  The 
proposed  program  would  be  required 
under  Part  284  for  interstate  pipelines 
and  would,  therefore,  eliminate  the  need 
for  a  plethora  of  capacity  brokering 
certificates.  Also,  because  the  pipelines 
would  be  operating  the  proposed 
program,  the  Commission  will  be  in  a 
better  position  to  ensure  that  the 
pipelines  have  similar  requirements  with 
respect  to  the  reallocation  of  capacity. 

The  capacity  releasing  program  would 
provide  many,  if  not  ail,  of  the  same 
benefits  as  capacity  brokering.  For 
instance,  LDCs  book  a  certain  amount  of 
firm  service  all  year  round  to  guarantee 
service  continuity  for  peak  periods.  This 
may  be  only  a  few  months  per  year.  The 
LDC  may  be  willing  to  relinquish 
capacity  for  a  portion  of  remaining 
periods.  This  serves  both  efficiency  and 
load  management  purposes.  Those 
points  indicate  that  the  proposed 
capacity  releasing  alternative  may  be 
the  better  way  for  achieving  the 
essential  need  for  a  system  of  capacity 
reallocation  in  a  manner  consistent  with 
the  goals  of  nondiscriminatory,  open 
access  transportation  and  the  decontrol 
of  natural  gas  at  the  wellhead  and  in  the 
field.  Accordingly,  the  Commission 
proposes  to  amend  part  284  to  require 
that  all  interstate  open  access  pipelines 


**  See  infra  for  ■  discussion  of  transition  costs 
associated  with  upstream  capacity  rights. 


must  provide  a  capacity  releasing 
mechanism  throu^  which  existing 
shippers  can  voluntarily  reallocate  all  or 
a  part  of  their  firm  transportation 
capacity  rights  to  any  person  who  wants 
to  obtain  that  capacity  by  contracting 
with  the  pipeline.’* 

The  Commission’s  proposed  capacity 
releasing  mechanism  would  allow  firm 
capacity  holders  to  permanently  release 
some  or  all  of  their  capacity  and  to 
temporarily,  for  any  shorter  period  of 
time,  release  some  or  all  of  their 
capacity  on  an  annual  or  seasonal  basis. 
Capacity  releasing  would  operate  as 
follows.  After  the  restructuring  is 
accomplished  (including  the  fiim 
capacity  holder's  exercise  of  the  right  of 
first  refusal  as  described  in  part  VI),  the 
firm  capacity  holder  would  inform  the 
pipeline  that  it  wants  to  release  capacity 
on  a  permanent  or  temporary  basis,  the 
specific  quantity  to  be  released,  and  the 
period  of  time.  The  pipeline  would  then 
make  this  information  available  on  its 
electronic  bulletin  board  and  would  hold 
a  seven  business  day  open  season.  The 
pipeline  would  be  required  to  resell  that 
capacity  under  part  284  to  the  applicant 
offering  the  highest  price  not  to  exceed 
the  pipeline’s  maximum  rate.  If  more 
than  one  applicant  offers  the  same  top 
price,  the  pipeline  would  allocate  the 
capacity  among  those  top  bidders  on 
either  a  pro  rata  basis,  or  a  present 
value  of  the  reservation  fee  per  unit 
basis,  or  a  first-come,  first-served 
basis.’*  Unless  the  pipeline  otherwise 
agrees  (such  as  where  there  is  a 
permanent  reallocation  of  aimual 
capacity],  the  releasing  customer  would 
remain  liable  on  its  contract  but  would 
receive  an  ofiset  against  its  bill  of  the 
resale.’*  The  pipeline  itself  should  be 


In  addition  to  capacity  releasing,  the 
Commission  is  proposing  to  require  pipelines  to 
conduct  some  form  of  open  season  where  during  the 
restructuring  process  LDCs  must  exercise  a  right  of 
first  refusal  as  discussed  in  Part  VL  That  first 
refusal  process  and  the  proposed  capacity  releasing 
rule  may  play  an  important  role  in  future  capacity 
allocation  in  light  of  the  elimination  of  unlimited 
capacity  brokering.  For  instance,  should  an  LDC  not 
be  willing  to  exercise  its  right  of  first  refusal,  then 
some  portion  of  previously  booked  capacity  will  be 
available  to  new  customers. 

See  Kem  River  Gas  Transmission  Co.,  el  al.,  51 
FERC 1 61.195  at  pp.  61.54^-13. 

If  the  pipeline  has  uncommitted  firm  capacity 
available,  it  may,  if  it  so  chooses,  assign  part  or  all 
of  that  uncommitted  capacity  to  the  shipper  or 
shippers  who  desire  such  capacity  before  it 
reallocates  the  firm  capacity  of  easting  shippers. 
Presumably,  such  assignment  of  the  pipeline's  own 
uncommitted  firm  capacity  would  occur  as  soon  as 
a  new  shipper  inquir^  al^t  obtaining  new 
capacity.  Indeed,  the  blanket  certificate  itself 
requires  the  pipeline  to  provide  traiuportation  on  a 
nondiscriminatory  basis  to  all  who  request  it  to  the 
full  extent  of  its  available  capacity  (including  firm 
capacity). 


indifferent  to  the  substitution  because 
its  total  contract  demand  will  remain 
unchanged.  The  details  of  capacity 
releasing,  including  the  pipeline’s 
recompense  and  operational  procedures, 
would  be  determined  in  the  individual 
restructuring  proceedings.’*  Interested 
commenters  should  discuss  whether 
capacity  releasing  is  a  good  alternative 
to  capacity  brokering  and  if  so,  why, 
and  if  not,  why  not.  In  other  words,  is 
capacity  releasing  workable?  The 
Commission  also  requests  comments  on 
whether  it  should  continue  to  require  the 
maximum  rate  for  the  released  capacity 
to  be  limited  to  the  rate  paid  by  the 
releasing  customer.  For  example,  if  a 
sufficient  number  of  shippers  bid  for  the 
released  capacity,  should  the 
Commission  consider  the  rate  to  be 
restrained  adequately  by  the  operation 
of  a  robust  secondary  transportation 
market?  If  so,  are  there  economic 
benefits  that  may  result  if  the  price 
charged  for  released  capacity  is  not 
constrained  by  the  Part  284  maximum 
rate?  How  would  such  a  market  based 
rate  affect  each  segment  of  the  industry? 
Finally,  the  Commission  is  aware  in 
some  circumstances  that  one  problem 
with  capacity  brokering  is  that  certain 
customers  are  imable  to  broker  capacity. 
This  is  because  those  customers, 
because  of  the  loads  that  they  serve,  do 
not  have  any  customers  behind  their 
systems  who  need  to  acquire  firm 
capacity.  The  question  is  would  a 
capacity  releasing  program  address  this 
problem  any  better  and  if  not  what 
solutions  would  address  this  problem? 

D.  Storage 

Many  pipelines  have  storage  facilities 
which  are  an  integral  part  of  their 
systems.  The  pipelines  use  their  storage 
facilities  for  a  variety  of  functions.  First, 
the  pipelines  utilize  storage  for 
balancing  purposes.  That  is,  a  pipeline 
can  maintain  a  constant  flow  of  gas  on  a 
daily  basis  by  diverting  supplies  to 
storage.  Second,  a  pipeline  can  use 
storage  to  implement  seasonal  supply 
management.  That  is,  a  pipeline  can 
purchase  gas  diuing  off-pe{dc  periods 
and  store  it  for  sale  during  peak  periods. 
Third,  a  pipeline  can  use  storage  as  a 
supplement  to  trtinsmission  capacity'. 
This  occurs  when  mainline  transmission 


’*  See  Florida  Gaa  Transmisaion  Co..  51  FERC 
1 61,309  al  p.  62,013-014  (1990)  and  53  FERC  1 61 .396 
at  p.  62.380  (1990)  for  an  example  of  a  program  for 
permanently  or  temporarily  releasing  firm  capacity. 
(“Allotting  Florida  Gas  Customers  with  excess 
capacity  to  relinquish  it  for  use  by  others  who  are 
experiencing  a  shortage  should  promote 
maximization  of  throughput  and  efficient  allocation 
of  capacity  consistent  with  our  polides.”  51  FEKC  at 
p.  62,013.) 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


38382 


capacity  is  less  than  the  pipeline’s  finn 
obligations,  widi  the  diHerence 
delivered  out  of  downstream  (delivery 
area)  storage.  At  times,  storage  may 
perform  all  three  functions.  At  present, 
part  284  of  the  Commission’s  regulations 
does  not  require  that  an  open  access 
pipeline  make  storage  available  on  an 
open  access  contract  basis  so  that 
shippers  may  store  their  own  gas.  An 
open  access  pipeline,  of  course,  may 
apply  for  a  blanket  certificate  to  provide 
firm  and  interruptible  open  access 
contract  storage  services.’’  However, 
the  Commission  requires  that  an  open 
access  pipeline  must  make  system 
storage  available  to  firm  shippers  on  a 
nondiscriminatory  basis  to  assure  open 
access  firm  transportation  service.’* 

As  discussed  above,  the  Commission 
is  requiring  pipelines  to  unbundle  most 
of  their  sales  at  an  upstream  point. 
Hence,  the  pipeline  should  no  longer 
need  downstream  storage  to  fulfill  most 
of  its  firm  sales  obligations.  It  should 
only  need  downstream  storage  for  load 
balancing  and  system  management  and 
to  fulfill  its  proposed  limited  bundled 
firm  sales  obligations.  Hence, 
unbundling  should  require,  if  the 
Commission  adopts  it  as  proposed,  the 
pipdines  to  sell  downstream  storage  to 
transportation  customers.  The 
Commission  believes  that  these  storage 
sales  must  be  on  a  ncm-discriminatory, 
open  access  basis  without  regard  to  the 
identity  of  the  upstream  seller  of  the  gas. 

The  pipeline  may  need  to  use  its 
upstream  production  area  storage  to 
satisfy  its  unbundled  firm  sales 
obligations.  However,  the  Conunission 
believes  that  shipper  access  to  upstream 
storage  is  an  important  comparability 
issue,  indeed,  access  to  this  storage 
illustrates  the  need  for  comparability. 
For  example,  a  pipeline  may  have 
available  storage  capacity  that  is  not 
needed  to  serve  maximum  firm 
requirements.  However,  this  storage  is 
nonetheless  valuable  in  that  the  pipeline 
is  able  to  buy  gas  off  peak  at  cheaper 
prices  and  store  it  for  later  sale. 
Preventing  access  to  storage  may  give 
the  pipeline  a  competitive  advantage 
over  other  gas  merchants  and  may 
conflict  with  the  goal  of  open  access  to 
maximize  the  benefits  of  competition  by 
requiring  the  shipment  of  all  gas 
supplies  on  comparable  terms. 


TeKM  Eastern  Transmission  Corp.  52 
FERC  f  61.42<  (1990):  Northwest  Pipeline  Corp.  50 
FERC 1 61.341  (1990)  and  AMR  Pipeline  Co..  48  FERC 
1 61.339  (1989).  reh'g  and  clarification  granted  in 
part  and  deiiM  tai  part  49  FERC  f  6ia46  (1989). 

Order  No.  436,  at  p.  31407.  System 

storage  includes  fadlittes  owned  and  used  by  die 
pipeline  to  store  its  own  gas  for  operational  reasons 
such  as  for  balancuig  or  for  use  in  Hen  of 
transporiation  capacity. 


The  Commission  pn^ses  to  amend 
part  284  so  that  an  interstate  pipeline 
must  ofier  firm  and  interruptible  c^n 
access  storage  as  part  of  its  open  access 
transportation  program.  This  would  be 
accompli^ed  by  amending  {  284.1(a)  of 
the  Commission’s  regulations  to  define 
transportation  as  including  storage, 
exc^t  for  pipelines  ofiering 
tran^ortation  under  18  CFR  part  284, 
subpart  C  (Certain  Transportation  by 
Intrastate  Pipelines).  As  amended, 

§  28.1(a)  would  read:  '*  ’Transportation’ 
includes  storage  (except  for  pipelines 
ofiering  transportation  under  part  284 
subpart  C).  exchange,  backhaul, 
displacement  or  other  methods  of 
transportation."  Storage,  therefore, 
would  be  included  within  the  other 
requirements  of  part  284  for  interstate 
pipelines.’*  Pipelines  would  have  to 
provide  access  to  storage  on  a  firm  and 
interruptible  basis  for  all  shipper  gas 
without  regard  to  the  seller  in  a  maimer 
that  is  not  unduly  discriminatory.  The 
pipeline  would  be  required  to  ofier  the 
open  access  storage  on  a  basis  that  is 
not  in  any  way  tied  to  the  storage 
customers*  purchase  of  a  particular  type 
of  transportation. 

Because  storage  capacity  [i.e..  daily 
deliveries  out  of  storage)  is  less  than 
aggregate  contract  demand,  the  pipeline 
would  be  permitted  to  allocate  firm 
storage  capacity  under  the  method  used 
to  allocate  mainline  segment  capacity. 
Customers  currently  holding  firm 
storage  rights,  however,  would  retain 
those  rights  unless  they  voluntarily 
release  them.  *1116  pipeline  would  be 
mititled  to  retain  capacity  for  its  limited 
bundled  firm  sales  program  **  and  for 
load  balancing  purposes  and  system 
management.**  Firm  shippers,  whether 
or  not  they  elect  open  access  storage 
service,  should  have  the  same  degree  of 
balancing  flexibility  as  the  pipeline 
possesses  when  providing  its  sales 
services.  Firm  shippers  should  be  able  to 
use  both  storage  on  a  non-contract  basis 
and  line  pack  for  balancing.** 

Finally,  the  unbundling  of  sales  and 
the  provision  of  open  access  storage 
would  mean  that  a  shipper  would  no 
longer  be  entitled  to  rely  on  pipeline 
system  storage  to  assure  firm 
transportation  service  where  storage  is 


£^..  storage  rates  would  be  designed  pursuant 
to  Section  284.7.  See  0.77,  supra  for  an  examples  of 
previously  certificated  open  acceaa  storage  services. 

***  fX  course,  the  unbundling  of  sales  upstresm 

of  storage  facilities  would  eliminate  the  pipeline's 
need  to  use  this  storage  for  unbundled  sal^ 

*'  See  Northwest  Pipeline  Coip,  50  FERC  1 61.341 
at  p.  62413  (1969). 

**  Of  course.  If  the  pipeline  chargee  its  sales 
customers  for  balancing  then  transportation 
customers  should  likewise  be  charged. 


used  in  lieu  of  transmission  facilities.** 

It  would  be  up  to  the  shippter  to  put  its 
own  gas  in  its  firm  storage  space.  Last, 
because  the  proposed  r^ulations  would 
define  transportation  to  include  storage, 
open  access  ccrntract  storage  capacity 
would  be  subject  to  pregranted 
abandonment  under  18  CFR  284.221(d) 
as  revised. 

K  Curtailment 

A  pipeline  may  have  to  curtail 
deliveries  to  customers  because  of  either 
supply  or  capacity  constraints.  NGPA 
Title  rV  reguires  ftat  end  users  be 
protected  when  pipeline  gas  supplies  are 
scarce.**  However,  ttte  NGPA  system  of 
curtailment  priorities  does  not  apply  to 
curtailments  that  result  from  a  shortage 
of  transportation  capacity.**  As  the 
Commission  stated  in  Order  No.  436: 

[G]as  being  transported  normally  should 
not  be  subject  to  curtailment  at  all,  because  it 
would  be  Ae  pipeline’s  system  supply,  not 
the  shippers'  gas,  that  would  be  curtailed.** 

Accordingly,  when  a  pipeline’s  gas 
supplies  are  scarce,  the  pipeline  should 
curtail  its  sales  customers  without 
affecting  its  transportation  customers. 
This  is  a  logical  extension  of  the 
Commission's  proposal  to  mandate 
generally  the  unbundling  of  sales  from 
transportation  and  should  make  it  easier 
for  the  pipeline  to  curtail  its  sales 
customers  in  a  stqiply  curtailment 
situation  without  affecting  its 
transiortation  customers. 

With  respect  to  capacity  curtailments, 
the  Commission  has  routinely 
authorized  pipelines  to  have 
transportation  curtailment  plans  which 
differ  from  their  sales  curtailment  plans, 
and  has  specifically  approved 
transportation  curtailment  plans  which 
are  based  on  pro  rata  allocations  of 
capacity.*’  The  Commission  has, 
howevCT,  permitted  parties  to  agree  to 
an  end-use  specific  transportation 
capacity  curtailment  plan.** 


See  text  at  n.78  and  Order  No.  436.  supra  nX  at 
p.  31,507. 

**  15  U.S.C  3391-4  (1988);  El  Paso  Natural  Gas 
Co..  54  FERC  1 61.316  at  p.  61.964  (1991). 

•»  Sebring  Utilities  Com'n  v.  FERC  591  F.2d  lt)03 
(5th  Cir.).  cert,  denied  444  U.S.  879  (1979). 

**  Order  No.  436.  tupra  oZ  at  p.  31.515;  Order  No. 
436-A,  supra  a.2  at  pp.  31.652-53. 

See  Texas  Eastern  Transmission  Corp.,  37 
FERC  1 61.260  (1966);  Northern  Natural  Gas  Co..  37 
FERC  1 61472  (1986);  Southern  Natural  Gas  Coh  41 
FERC  1 61.216  (1967);  Columbia  Gas  Transportation 
Corp..  41  FERC  1 61.122  (1987). 

••  Florida  Gas  Transmission  Co_  51  FERC 
1 61,309  (1990);  United  Gas  Pipe  Line  Co..  46  FERC 
i  61,314.  reh'g.  49  FERC  f  61.096  (1989).  Those  cases 
involved  settlements  where  the  parties  agreed  to  the 
curtailment  plan.  In  United,  the  Commission  did 
Find  that  the  capacity  curtailment  provision  was  in 
compliance  with  the  requirements  of  Title  fV  of  the 

Continaed 
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The  Commission  believes  that  the 
above  requirements  and  policies  with 
respect  to  supply  and  capacity 
curtailment  that  have  been  developed 
on  a  case-by-case  basis  are  generally 
sufficient.  In  addition,  the  Commission 
believes  that  maricet-based  gas  pricing 
should  greatly  decrease,  if  not  eliminate, 
shortages  of  gas.  However,  the 
Commission  believes  that  as  a  general 
matter,  curtailment  is  part  of 
comparability.  A  curtailment  plan 
should  not  favor  the  pipeline’s  sales 
over  third  peuly  sales  and 
transportation.  The  Commission  will 
require  parties  to  design  and  implement 
plans  that  meet  this  general  objective  in 
the  restructuring  proceeding. 

The  Commission  is  aware  of 
allegations  that  pipelines  have  diverted 
transportation  gas  to  sales  customers.** 
The  Commission  is  concerned  about 
those  allegations.  Unbundling  should 
ameliorate  concerns  about  gas  diversion 
because  most  customers  will  be 
transportation  customers.  The 
Commission  requests  comments  on  how 
this  wiU  impact  comparability  for 
curtailment  purposes.  In  addition,  the 
Commission  expects  pipelines  to  install 
appropriate  equipment  to  enable  them  to 
know  on  a  timely  basis  whose  gas  is  in 
the  system  so  that  there  is  no  diversion 
of  gas  from  one  shipper  to  another  and 
especially  to  a  shipper  that  purchases  its 
gas  from  the  pipeline  or  an  affiliate  of 
the  pipeline. 

F.  Rate  Matters 

1.  Rate  Design 

Currently,  section  284.7(c)  of  the 
Commission’s  regulations  sets  forth  the 
Commission’s  rate  objectives  in 
designing  maximum  rates  for  both  peak 
and  off  peak  periods.  As  here  pertinent, 
“(rjates  for  firm  service  during  peak 
periods  should  ration  capacity”  and 
“[rjates  for  firm  service  during  off  peak 
periods  and  for  interruptible  service 
during  all  periods  should  maximize 
throu^put.”  **  In  addition,  the 
reservation  fee  for  firm  transportation 
service  “may  not  recover  any  variable 
costs  or  any  fixed  costs  in  excess  of 
those  costs  that  would  be  recovered  by 
using  the  same  methodology  used  for 
determining  the  demand  charge  in  the 
pipeline's  sales  rates.”  ** 

NGPA.  However.  8>e  effect  of  that  order  waa  to 
approve  a  specific  settlement  agreement,  any 
inference  that  the  NGPA  mandates  end-nae  specific 
curtailment  plana  is  misplaced. 

**  See  the  Staff  Summary  of  December  isee 
Curtailment  Survey  Responses,  Docket  No.  TC90-S- 
ooa  Nov.  1,  issa 

IS  CFR  28t.7(cMl)  and  (2)  (1900). 

•I  18  CFR  284A(d)  (1900). 


The  Rate  Design  Policy  Statement 
raised  the  question  of  whether  the 
modified  fixed  variable  (MFV)  rate 
design  method  is  outdated  “in  light  of 
the  significant  changes  in  the  pipeline 
industry  since  the  adoption  of  C)rder  No. 
436  in  1985  and  the  *  *  *  decontrol  of 
gas  under  the  NGPA"  •• 

The  MFV  method  recovers  all  fixed 
production  and  gathering  costs,  all 
variable  costs,  and  return  on  equity  and 
related  taxes  in  the  commodity 
component  The  remaining  fixed  costs 
are  recovered  in  the  demand 
component.**  The  MFV  demand 
component  typically  consists  of  two 
demand  charges.  Hie  first  or  D-1 
charge,  reflects  peak  considerations. 

The  second,  or  ^2  charge,  reflects 
annual  considerations.  The  costs 
assigned  to  the  demand  component  have 
been  assigned  to  the  D-1  and  D-2 
charges  on  a  50-50  basis.  The  Rate 
Design  Policy  Statement’s  particular 
concern  was  whether  the  current  D-1 
charges  appropriately  reflected  the 
demand  for  firm  capacity.  The  Rate 
Design  Policy  Statement  provided: 

The  central  question  is  whether  the  costs 
assigned  to  the  D-1  charge  are  appropriate  in 
amount  to  ration  peak  capacity  to  those  who 
value  it  the  most  The  answer  may  depend  on 
whether  there  is  a  waiting  list  for  firm 
capacity.  Such  a  queue  may  indicate  that  the 
present  D-1  (peak)  charge  is  not  rationing 
capacity.  If  capacity  is  consistently 
underbooked,  it  may  be  that  the  D-1  (peak) 
charge  is  excessive.  In  either  event  the  price 
is  not  appropriate  because  it  produces  an 
inefficient  allocation  of  capacity  on  the 
pipeline.*^ 

Since  the  Rate  Design  Policy 
Statement,  the  Commission  has  been 
constantly  reevaluating  §  284.7,  the 
Policy  Statement,  and  rate  design  in  the 
context  of  the  evolving  natural  gas 
industry  environment  As  discussed 
above.  Congress  has  repealed  the 
remaining  price  controls  on  the 
wellhead  or  field  sales  of  natural  gas  in 
order  to  create  a  competitive  national 
market  for  the  sale  of  gas.  Congress  has 
indicated  that  all  gas  should  be  shipped 
on  even  terms  under  non-discriminatory 
open  access  transportation  and  that  this 
Commission  should  “improve  this 
competitive  structure  in  order  to 
maximize  the  benefits  of  decontrol.”  ** 

**  Interstate  Natural  Gas  Pipeline  Rate  Design.  47 
FERC 1 91JS6  at  p.  62,056,  order  on  rdl's,  48  FERC 
1 61,122  (1989). 

**  These  include  the  rate  of  return  on  debt 
(interest  expense),  depreciation  expense,  and 
administrative  and  general  expenae. 

•«  47  FERC  1 61.296  at  p.  62,065  (footnote 
omitted). 

**  See  text  at  n.22,  supra. 


The  Commission  has  concluded  as  a 
general  matter  that  gas  sales  should  be 
unbundled  from  gas  transportation  in 
order  to  improve  the  competitive 
structure  of  the  natural  gas  industry  by. 
among  other  things,  creating  direct 
head-to-head  competition  among 
pipelines  as  merchants  and  other 
merchants  and  making  transportation  a 
neutral  factor  in  the  gas  purchaser’s 
choice  of  merchants.  In  light  of  the 
changes  that  have  occurred  since  the 
Rate  Design  Policy  Statement  was 
issued,  how  does  MFV  comport  with  the 
Congressional  mandate  for  a  national 
gas  market  with  shipment  on  even  terms 
and  with  the  Commission’s  proposals  in 
this  Notice  to  implement  that 
mandate?  •* 

MFV  was  devised  to  design  bundled 
city  gate  sales  rates  **  to  help  pipelines 
sell  gas  by  shifting  costs  from  the 
commodity  charge  to  the  demand 
charge.**  However,  the  Commission  did 
not  move  all  costs  to  the  demand 
charge,  in  order  to  promote  operational 
efficiency  by  keeping  the  pipelines  at 
risk  in  their  sale  of  gas.  Here,  the 
Commission  proposes  to  move  the  point 
of  sale  for  pipeline  gas  upstream  to  the 
production  areas.  Pipeline  gas  sales  will 
be  priced  on  a  market  basis.  Hence, 
MlVs  original  rationale  of  creating  a 
more  competitive  city  gate  bundled  gas 
price  appears  to  be  no  longer  relevant 
Rather,  a  primary  concern  is  whether 
MFV  is  inhibiting  gas-on-gas 
competition  at  the  wellhead  or  in  the 
field  by  distorting  the  delivered  price  by 
loading  up  pipeline  transportation  usage 
charges  with  fixed  transmission  costs.** 

The  Commission  now  finds  that  MFV 
imder  most  circumstances  distorts  the 
gas  purchaser’s  decision  by  subjecting 
the  wellhead  or  field  prices  of  gas 
merchants  (net  backs)  to  differing 
pipeline  equity  ratios.***  This  hinders 

**  At  times,  the  issue  is  framed  in  the  context  of 
competition  between  Canadian  and  domestic  gas. 
See  Opinion  No.  357,  Iroquois  Gas  Transmission 
System.  LJ>..  at  a/..  53  FERC  i  61.194  at  pp.  61  Jll- 
12,  nai  (1990)  and  Tennessee  Gas  PipaliiM  Co^  51 
FERC  1 61.113  (1990)  (NIPPS  0). 

**  MFV  was  first  adopted  in  1963  in  Natural  Gas 
Pipeline  Company  of  America,  25  FERC  1 61.17S 
(1963),  order  on  reh'g,  26  FERC  1 61Jt03  (1964).  alTd 
in  relevant  part  Northern  Indiana  Public  Senrfoe 
Co.  V.  FERC,  782  F.2d  730  (7th  Or.  1906). 

■■  MFV  changed  the  recovery  of  fixed  costs  in  the 
commodity  charge  bxxn  either  the  Unitod  method's 
75  percent  or  the  Seaboard  method’s  60  percat  in 
almost  all  cases,  this  reduced  the  share  of  fixed 
coats  in  the  commodity  charge. 

**  Storage  will  be  unbundled  and  separately 
charged  except  for  balancing  costs. 

»e  In  additioa  pipelines  mi^t  have  different 
fixed  costs  (equity  return  and  relates  taxes)  in  their 
usage  charge  owing  to  the  size  of  their  depredated 
rate  bases. 
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desigii  qpuld  benefit  some  castomers  ^  / 
and  burt  other  customers.  Indeed,  tbe  ^ 
Rate  Design  PoUcy  Statement  recognises 
the  possible  ne^  for  pragmatic 
adjustments  in  the  event  a  particular 
method  leads  to  undesirabte  or  .r 
inequitable  results,  end  required  ALjs  to 
“consider  and  articulate  the  impacts  ,  \ 
(benefits  and  detriments)  of  the  various 
rate  design  proposals  on  the 
participants,  on  the  various  segments  of 
the  industry,  and  on  classes  of 
customers.”  The  questions  are 
whether  the  cost  shift  is  undue  and,  if 
so,  how  to  mitigate  it*®*  .  -  '  ■ 

.This  issue  must  be  addressed  in.the 
restructuring  proceeding  where  the 
pipeline  will  ^e  to  conjij^  with  the 
changes  mandated  by  tte  Final  Rule 
adopted  by  the  Commission.  The 
pipeline  should  consider  estimattng 
annual  customer  bills  both  as  they 
woiild  be  if  costs  were  allocated  der 
traditional  ttFV  and  if  allocated  under 
SFV.  Account  should  be  taken  of  the 
benefit  to  firm  sales  customers  who. 
absent  this  rule,  would  have  used 
interruptible  transportation,  but  now 
will  be  able  to  ship  on  a  firm  basis.  If  an 
adjustment  is  warranted,  one  possibility 
would  be  to  allocate  costs  among 
classes  of  customers  under  an  type 
method  and  to  use  the  SFV  method  to 
design  bills.  Under  this  approach,  fixed 
costs  would  be  allocated  ^ong 
traditional  lines.  Allocation  would  be 
based  on  contract  demand  volumes  for 
D-1  costs  and  actual  usage  for  D^2  and 
commodity  charge  costs.  *  *®  After  that ' 
allocation,  each  class’  one-pa^  demand 
charge  imder  SFV  would  be  designed  by 
dividing  the  fixed  costs  assigned  to  each 
class  by  the  contract  billing 
determinants  of  the  class.  This  , 
combined  hOFV  and  SFV  approach 
would  assign  fewer  fixed  costs  to  low 
load  factor  customers  than  would  be 
assigned  using  only  SFV  for  cost 
allocation  and  rate  desigiL*  *  * 

This  method  will  serve  to  mitigate  the 
cost  shifts  to  customer  classes  but  may 
still  result  in  cost  shifts  for  individual 
customers.  This  is  because  costs  would 
be  allocated  based  on  the  average  load 
factor  of  the  custoper  class.  If  a 
customer  Is  significantly  below  the 


gastoR-gas  competitfon  at  the  wellhead '>  <without  regard  to  transportation 
or  in  the  field  because  producer  costs.*®*  This  rate  des^  parity  is  just 

competition  is  not  bas^  on  toe  ..  '  as  essentialas  comparabihty  in  the 

producers'  own  costs.  Rather,  producer '  ^quality  of  service  with  respect  to  the 

competition  for  downstream  customers  transportation  of  gas.  SFV  would, 

is  influenced  by  the  fixed  costs  in  the  therefore,  maximize  the  benefits  of 
pipeline  usage  charges.  For  example,  decontrol  by  increasing  the  nationwide 
producers  in  different  fields  competing  competition, among  gas  merchants.  This 
for  the  same  market  via  difterent  should  result  in  head-to-head,  gas-on- 

pipelines  niay  have  their  conq>etitive  ,  gas  competition  and  in  a  single, 
positions  in  toat  market  determkied  by  '  decontrolled  maihet  price  for  gas  which 
the  amount  of  fixed  costs  in  the  will  achieve  Congress'  intent  in  passing 

pipelines'  respective  usage  charges  and  the  Natural.Gas  Wellhead  Decontrol  Act 
not  by  the  producers'  own  costs.  The  of  1989  to  '‘over  time  force  the  evolution 

Commission  requests  comments  on  of  a  set  of  lowest-cost  producers.*',  1®* 

whether  this  proposed  determination  is  ,  This  ‘!wiU  yield  lower  prices  and  more 
correct  Accordi^Iy,  this  shipment  of  .  abundant  supplies”  and  benefit  all 
gas  on  uneven  rate  terms  may  be  .  consumers  of  gas.*®*  Last  toe 

inhibiting  the  development  of  a  national  Commission  will  not  have  to  engage  in 
gas  market  and  does  not  comport. with  the  ddficult  and  speculative  task  qf  , 

Congress'  goals  in  enacting  the  Natural  determining  exactiy  what  portion  of 
Gas  Wellhead  Decontrol  Act  of  1969.  ,  fixed  transmission  costs  belong  in  the 

Under  section  5  of  the  NGA,  the  usage  rate  for  each  pipeline  or  toe 

Commission  proposes  to  conclude  that  pipeline  industry  without  inhibiting  the 
MFV  is  anticompetitive  and  unjust  and  fr^tion  of  Congress'  goal  of  a  national 
unreasonable.  gas  maricet 

The  next  question  is  what  rate  design  The  Commission  realizes  that 
should  replace  the  MFV  rate  design’s  pipelines  would  no  longer  be  subject  to 
assignment  of  fixed  transmission  costs  risk  for  their  firm  service  with  respect  to 
between  the  pipeline  demand  and  usage  their  equity  return  and  related  taxes 
charges.  The  Commission  proposes  to  which  have  been  recovered  in  the 

amend  S  284.8(d)  of  the  regulations  to  conunodity  charge  under  MFV.  In 

require  pipelines  to  design  their  addition,  toe  issue  of  cost  shifting 

transportation  rates  under  the  straight  among  types  of  customers  must 
fixed  variable  (SFV)  (as  opposed  to  addressed 

MFV)  method  of  assigning  all  fixed  To  date,  when  an  SFV  rate  design  has 

traitsmission  and  aiiy  fix^  storage  costs  been  adopted,  the  ConUnissjon  has 
related  to  transmissioii  *®*  to'the  imposed  a  25  basis  point  reduction  in 

the  approved  rate  of  return  on  equity  to 
reflect  toe  possibility  of  lower  risk.*®*  fai 
the  nine  recent  Northeast  expansion 
orders,  the  Conunission  committed  itself 
to  explore  the  impact  of  shifting  from  a 
MFV  to  a  SFV  approach  on  the  cost  of 
capital.*®^  Accordingly,  in  the  context 
of  move  to  SFV,  we  solicit  comments  on 
the  need  to  lower  the  rate  of  retom.  The 
Commission  requests  comments  on 
whether  this  assumption  about  a 
decrease  in  risk  is  accurate.  In  addition, 
if  the  Commission  moves  forward  with 
some  form  of  incentive  regulation — as  is 
currently  being  examined  by  a 
Commission  task  force — ^will  this 
provide  a  more  reasonable  recognition 
of  toe  risks  and  rewards  pipelines  will 
face  if  the  NOMl  is  adopted 
At  the  same  time,  the  Commission 
recognizes  that  any  change  in  rate 


»•»  See  note  99,  aupm. ' 

Hie  Gonmteaioii  recogiiizee  (hat  there  te  •  >  ' 
difference  between  the  reatmcturing  ofTdtee  for  •'  - 
•<wncea  provided  oaing  current  facHittee  and  for 
senrlcee  provided  oaing  new  Cadiitiee.  For  example, 
the  former  caae  invotvea  oonaidering  the  impact  qf  a 
change  in  rate  drtign  aa  deecribed  above.  In 
addition,  the  Commiaaion  haa  allowed,  and  will 
under  certain  dreumatanqea  continue  to  conaider. 
the  ahippera  involved  in  new  pipeline  conatrucUon 
agreeing  toa  particular  rate  dei^  d^t  reflecta  tiak 
allocation  between  the  pipeline  and  die  ahippera. 
See.  Tenneaaee  Caa  Pipeline  Co,  S5  FERC 
i  81.480  (1991). 


Interatate  Natural  Gas  pipeline  Rate  Deai^. . 
47  FERC  181,296  at  p.  02.054(1980).  ; 

*•*/<£  et  p.  82.055.  ‘  ’ 

“’'Throughput  would  include  all  of  e  cnstdittet's 
volumee.  ThU  would  combine  a  firm  cnstomer’a 
interruptible  transportation  volamet  with  firm 
transportation  volumes  to  obtain  an  accurate- 
allocation  based  on  load,  rhis  use  o' total  volume 
figures  would  be  a  change  horn  using  D-Z 
nominations.' 

“>  In  addition;  small  customers  previously  billed 
on  a  oiit.part  charge  with  an  imputed,  load  factor 
could  continus  to  billed  that  way. 


>os  Only  variable  coats  (such  as  fuel)  would  be  in 
the  firm  tnuuportatioa  commodiqr  charge. 
Interruptible  transportation  rates  will  contioue  to  be 
examined  under  the  Rate  Design  Policy  Statement 
See  nZT.  supra  at  7.  . 

"*4  See,  e.g.  Transcontinental  Gas  Pipe  Unie 
Coip,  66  FERC  1 8im7  (1991),  Slip  op.  at  7. 

See,  e.g,  Tennessee  Gas  Pipeline  Co,  55  FERC 
181.480(1991)/ 
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average  load  factor  of  the  class,  its  costs 
will  increase.  This  type  of  problem:  could 
be  examined  on  a  case  by  case  basis  in 
each  resbucturing  proceeding  to 
detennine  the  appit^riate  classes.  Our 
expectation  is  that  classes  may  need  to 
be  redeHned  to  be  more  homogeneous  i 
by  load  factor. 

Another  possibility  is  to  recognize 
that  on  some  systems  there  is  no 
correlation  between  load  factor  and 
customer,  size  based  on  contract 
demand.  As  such,  a  measure  of  annual 
volumes  could  be  used  to  allocate 
certain  demand  costs  and  design  rates 
in  an  attempt  to  mitigate  the  cost  shift 
created  under  the  SFV  method.  Under 
this  mitigation  measure  demand  costs 
would  be  allocated  on  a  peak  and 
annual  basis.  The  usage  charge  would 
only  contain  variable  costs.  On  other 
pipeline  systems  other  mitigation 
measures  may  be  used  depending  on  the 
load  factor  characteristics  of  the 
customers.  We  believe  that  by  tailoring 
the  mitigation  measures,  we  can 
mitigate  the  cost  shifts  on  all  pipeline 
systems.*** 

As  stated  above,  the  Commission 
proposes  to  use  its  NGA  section  5 
authority  and  §  284.8(d]  to  require 
pipelines  to  recover  fixed  costs  under 
unless  the  parties  to  a  proceeding 
otherwise  agree.  This  amendment 
should  not  be  construed  as  foreclosing 
transitional  adjustments  in  allocations 
as  discussed  above. 

In  the  restructuring  proceedings,  the 
pipeline,  its  customers,  marketers, 
producers,  and  other  interested  parties 
must  discuss  rate  design,  including,  as 
discussed  above,  the  need  for,  and  type 
of,  mitigation  measures.  As  described 
earlier,  unless  the  parties  otherwise 
agree,  the  Commission  is  proposing  that 
the  pipeline  must  design  its  rates  in  its 
restructuring  filing  imder  SFV. 

2.  Transition  Costs 

Pipelines  may  incur  different  types  of 
transition  costs  in  complying  with  the 
proposals  set  forth  in  this  NOPR.  The 
Commission  believes  that  these 
potential  costs  should  be  addressed  here 
as  part  of,  and  not  after,  a  significant 
alteration  of  the  pipeline's  functions  in 
the  gas  industry. 

The  Commission  foresees  three 
potential  types  of  costs.  The  first  type 
consists  of  costs  associated  with 
physically  implementing  the  proposed 
rules  le.g,,  more  or  better  meters, 
electronic  data  interchange).  The. . 
pipeline  should  file  to  recover  Uiose 
costs  as  part  of  a  NGA  sectioii  4  filing  to 


:  :M*  The  CominiMion  will  issue  tnthanear-fntara 
eneppendix  prepeied  bjr  the  staff  illuatreting  some 
potential  mitigation  measores. 


the  extent  costs  are  not  otherwise  borne 
by  the'parties  to  specific  transactions. 
The  second  type  of  costs  are  those 
associated  wi^  the  move  to  unbimdling 
and  market  based  rates.  For  example,  • 
the  pipeline  would  no  longer  have  a 
PGA  and  therefore  may  have 
unrecovered  gas  costs  in  its  Account  No. 
191.*  *•  The  Commission  will  permit 
pipelines  to  direct  bill  those  costs. 

In  addition,  where  the  pipeline  retains 
upstream  pipeline  capacity  even  after 
assignment  of  that  capacity  to  its 
customers,  it  might  incur  costs 
associated  with  that  capacity  beyond  its 
needs  to  serve  its  remaining  bundled 
sales  customers.  The  Commission 
intends  to  allow  pipelines  to  charge 
these  Account  No.  858  costs  to  all 
customers  to  the  extent  costs  are  not 
otherwise  borne  by  parties  to  specific 
transactions.  Similarly,  .the  Commission 
intends  to  permit  pipelines  to  charge 
unbooked  open  access  contract  storage 
to  all  customers  to  the  extent  costs  are 
not  otherwise  borne  by  parties  to 
specific  transactions.  The  Account  No. 
858  and  storage  costs  may  be  billed  as  a 
fixed  charge  to  firm  customers. 

'  The  third  type  of  cost  involves 
pipeline /producer  contrcmts.  The 
pipelines  may  incur  take-or-pay  costs  or 
buyout  or  buydown  costs  with 
producers.  The  pipelines  should 
continue  to  recover  those  kinds  of 
incurred  costs  under  Commission  Order 
No.  528  until  the  effective  date  of  a 
market-based  pricing  mechanism  under 
the  blanket  sales  certificate.***  After 
the  efiective  date  of  a  market-based 
pricing  mechanism,  future  costs  should 
be  recovered  only  pursuant  to  that 
mechanism.  The  pipeline  may  institute  a 
market-based  pricing  mechanism  under 
its  blanket  certificate  for  unbundled 
sales  services.  The  pipeline's  blanket 
certificate  for  unbundled  sales  services 
would  be  effective  on  the  effective  date 
of  the  pipeline's  filing  to  implement  the 
Final  Rule.  As  stated,  once  the  market- 
based  pricing  mecheinism  becomes 
effective,  the  pipeline  may  recover  its 
take-or-pay  costs  and  buyout  or 
buydown  costs  only  under  the  market- 
based  pricing  mechanism  and  not  under 
Order  No.  528.  Of  course,  the  pipeline 
may  continue  to  recover  any  costs 
previously  filed  imder  an  Order  No.  528 
recovery  mechanism  prior  to  the 
effective  date  of  a  market-based  pricing 
mechanism. 

Under  the  proposal,  a  pipeline  will  be 
granted  a  blanket  sales  certificate  by  < 
operation  of  subpart )  of  part  284  of  the 
Commission's  relations.  Under  that 


A  pipeline  might  retain  a  Umitad  PGA  for  its 
•mall  sale*  ciutomere. 

»«  S3  FERC 1 61.163  (1990). 


certificate  the  pipeline  may  use  either  a 
market-based  pricing  mechanism  ***  or 
a  cost-based  pricing  mechanism.  In 
other  words,  the  Commission  is  not 
proposing  to  mandate  a  market-betsed 
pricing  mechanism'.  Consequently,  a 
pipeline  which  uses  a  cost-based  pricing 
mechanism  ctmld  seek  to  recover  take-, 
or-pay  costs  and  buyout  and  buydown ; 
costs  under  Order  No.  528.  Accordingly, 
this  proposal  does  not  establish  a  simset 
date  for  the  use  of  the  Order  No.  528 
procedures.  However,  if  the  pipeline 
chooses  to  price  its  sales  services  under 
a  maricet-based  mechanism,  it  will  be 
precluded  from  using  those  procedures 
because  of  the  possibility  of  double 
recovering  take-or-pay  costs. 

Under  current  Commission  poHcy  in 
Order  No.  528-A,  pipelines  may  file  for 
recovery  of  new  take  or  pay  costs  and 
buyout  and  buydown  costs  for  which 
recovery  was  not  previously  sought 
under  Order  No.  500.  For  such  new 
costs,  the  pipeline  may  utilize  a 
volumetric  surcharge  of  up  to  75%,  if  it 
agrees  to  absorb  at  least  25%  of  the  new 
costs.  However,  in  light  of  the  proposal 
here,  the  Commission  requests 
comments  on  whether,  during  the 
restructuring  proceeding,  the  pipeline 
end  the  parties  should  develop  an 
appropriate  mechanism  for  the  pipeline 
to  recover  with  or  without  an  absorption 
requirement  its  prudently  incurred  take- 
or-pay  costs  and  buyout  and  buydown 
costs  that  result  from  compliance  with 
the  Final  Rule.  This  could  include  an 
appropriate  mechanism  such  as  an  exit 
fee,  demand  charge,  direct  bill,  or 
absorption. 

Pipeline  customers  will  be  expected  in 
future  rates  to  pay  the  above-described 
costs  associated  with  pipeline 
implementation  of  the  Final  Rule,  and 
this  NOPR  constitutes  notice  of  such 
future  billing.**® 

The  Commission  recognizes  that  some 
LDCs  have  alleged  that  they  are 
unreasonably  incurring  take-or-pay 
charges  in  the  circumstance  where 
industrial  customers  bypass  the  LDC  by 
taking  service  from  the  pipeline.  In 
several  instances,  the  Commission  has 
approved  pipeline  agreements  to  make 
futiu^  adjustments  to  their  take-or-pay 
cost  recovery  mechanisms  to  cover  the 
bypass  situation.***  Interested 


*  Of  course,  the  right  to  institute  a  market- 
based  pricing  mechanism  is  predicated  on  the 
pipelim's  compliance  with  all  of  the  requirements  of 
the  Final  Rule. 

***  See  Columbia  Cat  Tranamiaaion  Carp,  v. 
FERC.  831  FZd  113S  (D.C  Cic.  1967).  modified  on 
reh'g,  844  FZd  879  (1968)  (court  implied  that 
required  notice  copld  be  ^een  in  a  rulemaking.) 

Natural  Caa  Pipeline  Company  of 
America.  S8  FERC  1>61,142  (1901),  slip  op.  at  5( 

Contbiaed 
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commentera  should  discuss  whether  the 
Commission  should  adopt  specific 
provisions  for  these  kinds  of 
adjustments. 

The  Commission  recognizes  that 
pipelines  cannot  predict  whether 
transition  costs  will  be  incurred.  In  their 
comments  to  the  NOPR,  the  pipelines 
should  provide  estimates  of  their 
transition  costs,  if  any.  that  they  expect 
to  incur  as  a  result  of  the  proposed  rules. 
In  addition,  the  pipeline  will  be  required 
to  provide  estimates  for  potential 
transition  costs  during  the  restructuring 
proceeding  and  with  their  restructuring 
filing. 

3.  Production  Area  Facility  Rates 

As  discussed  above,  the  Commission 
has  been  constantly  reevaluating  the 
designing  of  rates  in  the  context  of  the 
evolving  natural  gas  industry.  In  that 
vein,  in  PL  91-2-000,  the  Commission 
has  issued  a  policy  statement  with 
respect  to  the  recovery  of  gathering 
costs  incurred  in  coimection  with 
jurisdictional  transportation.*** 

The  Commission  reviewed  its  long¬ 
standing  usual  policy  of  categorizing 
production  area  facilities  as  either 
jurisdictional  transportation  or 
nonjurisdictional  gathering  in  order  to 
determine  the  appropriate  recovery  of 
production  area  costs  in  the  interstate 
pipeline's  rates.  If  the  production  area 
facilities  were  jurisdictional,  the 
pipeline  would  be  entitled  to  recover 
those  costs  through  its  demand  and 
commodity  components.  However,  if  the 
production  area  facilities  were 
nonjurisdictional  the  pipeline  would  be 
required  to  recover  those  costs  only 
through  the  commodity  charge.  The 
Commission  concluded  that  this 
jurisdictional/nonjurisdictional 
approach  was  no  longer  appropriate  for 
purposes  of  designing  rates  to  determine 
how  production  area  costs  would  be 
recovered.*** 

The  Commission  perceives  two 
matters  that  warrant  discussion  in  this 
NOPR.  The  first  is  the  unbundling  of 
production  area  charges  from  mainline 
transportation  charges.  Section  284.7(d) 
of  the.  Commission's  regulations  requires 
that  a  “rate  *  *  *  separately  identify 
cost  components  attributable  to 
transportation,  storage,  and  gathering 


Nordiem  Natural  Caa  Co.,  SS  PERC  f  61,442  (1991); 
Southern  Natural  Gas  Co.,  48  PERC  f  61,336  at  pp. 
62.017  and  62.025^  (1989). 

*  ‘*  Interstate  Natural  Gas  Pipeline  Rate  Design. 
56  PERC  161.066  (1991). 

'  The  Commission  "may  regulate  rates  charged 
for  transportation  on  the  pipeline's  own  gathering 
facilities  performed  in  ooimeotion  with 
turisdictional  interstate  transportation."  Northern 
Natural  Gas  Co..  Div.  of  Enron,  v.  FERG  629  P.2d 
1281, 1263  (8th  Cir.  1991).  petition  for  cert,  tiled,  July 
2, 1991  (No.  91-14). 


costs.''**®  In  addition,  §  284.7(d)7{4Xi) 
requires  that  rates  “recover  •  *  *  solely 
those  costs  which  are  properiy 
attributable  to  the  service  to  which  the 
rate  applies."  *•*  The  Rate  Design 
Policy  Statement  stated  the 
Commission’s  preference  for  “fully 
unbundled  services.”  **•  The 
Commission  reiterates  its  preference 
that  pipelines  separately  charge 
customers  for  production  area  services. 

The  issue  remains  about  how  the 
pipeline  should  recover  its  production 
area  costs.  Therefore,  the  second  matter 
is  the  impact  of  this  NOPR's  proposals 
on  that  issue.  Interested  commentera 
should  address  the  matters  of 
unbundling  and  cost  recovery  vis  a  vis 
production  area  facilities.  In  particular, 
interested  commenters  should  discuss 
whether  SFV  should  be  used  in  the 
designing  of  production  area  rates  so 
that  all  production  area  fixed  costs 
would  be  recovered  in  a  demand-type 
charge,**’ 

IX.  Remaining  Bundled  Sales 

The  Commission  is  proposing  that 
pipelines  may  continue  providing  a 
bundled,  city  gate,  firm  sales  service  for 
certain  customers,  especially  for  small 
customers  defined  as  such  in  a  pipeline 
rate  schedule  as  of  the  date  of  the  Final 
Rule.  For  example,  GS  rate  schedule 
customers  would  qualify.  Any  pipeline 
that  continues  bundled  sales  wo^d  be 
subject  to  the  comparability  principle 
and  would  have  to  allocate  capacity  to 
itself  as  a  shipper  at  receipt  points,  on 
mainline  segments,  to  upstream 
capacity,  and  to  storage.  The  pipeline 
should  do  this  by  considering  itself  as  a 
firm  shipper  using  the  small  customers' 
aggregate  firm  entitlement  rights  to 
determine  the  pipeline’s  share  of 
capacity.  In  addition,  the  pipeline  must 
subject  itself  to  all  tariff  terms  and 
conditions  applicable  to  firm  shippers 
such  as  sch^uling,  nominating, 
delivering,  and  all  penalties. 

X.  Blanket  Sales  Certificate 

The  Commission  is  proposing  to  issue 
to  any  pipeline  holding  a  certificate 
under  $  284.221(d)  of  Ae  Commission's 
regulations  a  blanket  certificate 
covering  firm  and  interruptible  sales 
services.  Except  for  continuing  bundled 
firm  sales  (see  supra,  part  IX),  all  rights 
to  firm  and  interruptible  sales  services 
would  be  automatically  converted  to 


1*0 10  CFR  284.7(d)  (1991). 

>■>  16  CFR  2B4.7(d)(4)(i)  (1991). 

Interstate  Natural  Gas  Pipeline  Rate  Design. 
47  FERC 1 61.295  at  p.  82.059  (1969),  order  on  reh'g. 
46  FERC  1 6tl22  at  pp.  61.451-2  (1909). 

***  One-part  rates  for  interruptible  production 
area  services  would  still  be  appropriate. 


unbundled  service  under  the  blanket  • 
certificate.  Those  sales  services  would 
be  afforded  pregranted  abandonment 
(see  supra,  part  VI).***  However,  the 
pipeline's  unbundled  firm  sales 
customers  will  have  the  right  to  reduce 
their  firm  sales  entitlements  in  whole  or 
in  part  as  part  of  the  restructuring 
proceeding  to  implement  the  final  rules 
the  Commission  adopts  (see  part  XL 
infra)  effective  on  the  effective  date  of 
the  filing.  This  will  enable  the  pipeline’s 
firm  sales  customers  to  negotiate 
market-based  gas  pricing  mechanisms 
and  take  advantage  of  other 
opportunities  for  long-term  sales 
contracts  in  the  competitive  wellhead 
and  field  market.  In  addition,  the 
Commission  proposes  to  include 
standards  of  conduct  and  reporting 
requirements  as  part  of  the  regulations 
with  respect  to  blanket  sales  certificates 
for  pipeline  sales.  To  conclude,  the 
Commission  believes  that  the  proposed 
blanket  sales  certificates  will  be  in  the 
present  or  future  public  convenience 
and  necessity  because  they  will  convert 
pipelines  to  substantially  unbundled 
sales  in  a  competitive  wellhead  or  field 
market  in  furtherance  of  Congress'  aims 
in  enacting  the  Natural  Gas  Wellhead 
Decontrol  Act  of  1989.**® 

XI.  Legal  Basis  and  Implementatioa 

The  Commission  proposes  to  find  in 
the  Final  Rule  fiiat  pipeline  services, 
terms  and  conditions  of  service,  and 
rates  that  do  not  comport  with  the 
regulations  adopted  by  the  Final  Rule 
are  unduly  anticompetitive  and 
therefore  unjust  and  unreasonable  and 
unduly  discriminatory. 

The  Commission  recognizes  that  the 
restructuring  filings  and  proceedings 
will  not  be  simple  affairs.  The  NOPR’s 
proposals,  if  adopted,  will  require  the 
renegotiating  of  all  pipeline  services 
provided  to  customers  in  light  of  the 
restructured  pipeline  service  obligations 
and  comparability  requirements.  Shortly 
after  issuance  of  the  Final  Rule  the 
Commission  will  start  restructuring 
proceedings,  with  new  docket 
number  ***  for  each  pipeline  subject  (o 
the  Final  Rule  for  use  as  the  vehicle  for 
complying  with  the  Final  Rule.  The 
Commission  intends  to  require  each 
pipeline  to  inform  the  CoYmAission  in 
writing  within  15  days  Rfter  the'  effective 
date  of  the  Final  Rule  if  it  intends  to 
comply  with  the  Final  Rule  in  the  new 
restructuring  proceeding  only  or  in  a 


'  **  Continuing  bundled  lalee  services  woiild  not 
be  subject  to  pregranted  abandonment 
See  n.  20.  sitpra.  *- 

The  Commission  will  create  a  new  prefix  ptS) 
for  the  restructuring  proceedings. 
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existing  proceeding  consolidated  with 
the  new  proceeding.**^  If  the  pipeline 
believes  that  its  existing  tariffs  or 
settlements  already  filed  with  the  • 
Commission  achieve  the  Final  Rule’s 
objectives,  the  pipeline  should  inform 
the  Commission  of  this  and  why  with 
the  filing  described  in  the  previous 
sentence.  The  pipeline’s  customers  and 
other  interested  parties  will  then  be  able 
to  respond.  The  Commission  will 
thereafter  act  as  soon  as  possible  on  a 
case-by-case  basis  to  decide  whether  it 
should  honor  in  whole  or  in  part 
omnibus  settlements.  For  example,  the 
Commission  believes  that  as  a  general 
matter  rate  moratoriums  which  were 
negotiated  as  part  of  a  settlement 
agreement  should  be  honored. 

In  addition,  the  Commission  will 
require  the  pipelines,  within  30  days 
after  the  Final  Rule’s  effective  date,  to 
initiate  discussions  with  their  customers 
with  respect  to  all  details  of  the  future 
service  restructuring.  The  Commission 
will  also  require  the  pipelines  to  report 
on  a  regular  basis  about  the  status  of  the 
negotiations.  The  Commission  expects 
those  discussions  to  result  in 
settlements  which  will  ease  the 
transition  from  the  traditional  to  the 
new  restructured  services. 

In  addition,  as  discussed  above,  the 
Commission  intends  to  require  holders 
of  firm  capacity  to  exercise  rights  of  first 
refusal  by  the  effective  dates  of  pipeline 
restructuring  filings  in  order  to  retain 
their  firm  capacity.  In  that  vein,  the 
Commission  intends  to  find  in  the  Final 
Rule  that  all  existing  long-term  firm 
transportation  contracts  are  unjust  and 
reasonable  to  the  extent  there  is 
demand  for  firm  capacity  and  the 
existing  firm  capacity  holders  do  not 
exercise  their  ri^ts  of  first  refusal. 
Hence,  this  finding  will  be  made  only  to 
the  extent  necessary  to  effectuate  the 
reallocation  of  firm  capacity  fiom  an 
existing  firm  capacity  holder  not 
exercising  its  ri^t  of  first  refusal  to  a 
new  firm  capacity  holder.  This  will 
allow  the  restructuring  proceeding  to 
serve  as  the  forum  for  an  initial 
reallocation  of  capacity  fit)m  existing 
holders  who  may  not  need  or  want  it,  to 
those  who  do  want  firm  capacity.  As 
stated  in  part  VI,  if  there  are  no  persons 
seeking  firm  capacity  as  described  in 
part  VI,  the  firm  capacity  holder  must 
retain  its  capacity  imtil  termination  of 
its  contract  unless  the  customer  and  the 
pipeline  are  able  to  negotiate  a 
reasonable  exit  fee. 

If  the  pipeline  elect*  to  proceed  only  in  the 
restructuring  proceeding,  it  may  later  petition  to 
consolidate  that  proceeding  and  a  subsequently 
filed  proceeding. 


Moreover,  during  the  restructuring 
proceedings,  each  pipeline  and  its 
customers  and  other  interested  parties 
will  be  expected  to  negotiate  the  details 
concerning  the  pipeline’s  conversion 
fit)m  a  bimdled  sales  to  an  unbxmdled 
sales  service.  Under  the  proposed 
regulations,  the  pipeline  would  be 
granted  a  blanket  certificate  for 
unbundled  firm  and  interruptible  sales 
to  be  effective  on  the  effective  date  of 
the  pipeline’s  filing  to  implement  the 
Final  Rule.  On  the  effective  date  of  that 
filing,  each  customer’s  bundled  sales 
service  would  be  converted  to  a  like 
amount  of  unbundled  sales  service  and 
a  like  amount  of  unbundled 
transportation  service.  However,  a 
pipelhie’s  unbundled  firm  sales 
customers  may  reduce  their  firm  sales 
entitlements  in  whole  or  in  part  effective 
on  the  effective  date  of  the 
implementation  filing.  The  proposed 
relations  would  not  permit  a  customer 
to  reduce  its  firm  transportation 
quantity  apart  fit)m  the  reallocation 
provisions.  The  restructuring  proceeding 
is  where  the  pipeline,  its  customers,  and 
other  interested  parties  should  negotiate 
the  pipeline’s  market-based  pricing 
mechanism  with  respect  to  its 
unbundled  sales  services  and  the 
appropriate  pricing  of  its  bundled  sales 
service  for  small  customers. 

Except  for  18  CFR  284.221(d),***  the 
Commission  will  require  that  each 
pipeline  implement  the  Final  Rule  by 
making  appropriate  tariff  filings  in  the 
restructuring  proceeding  on  or  before 
the  date  set  forth  in  the  regulations. 
Those  filings  should  reflect  the  results  of 
the  negotiations  begim  after  issuance  of 
the  Final  Rule.  Anyone  who  does  not 
intervene  in  the  restructuring  proceeding 
discussions  will  be  precluded  fi*om 
intervening  in  the  consideration  of  the 
restructuring  filings  made  in  the 
proceedings.  To  intervene  at  the  filing 
stage  would  be  late  in  the  proceeding 
and  disruptive.***  Pipelines  that  have 
implemented  permanent  market  based, 
unbundled  sales  services  prior  to  the 
effective  date  of  the  Final  Rule  may  not 
need  to  make  many  changes  to  comply 
with  the  Final  Rule.*** 

***  As  stated  above,  revised  18  CFR  284.221(d) 
will  become  effective  on  the  effective  date  of  the 
Final  Rule.  Pipelines  should  make  a  limited  NGA 
section  4  filing  to  implement  18  CFR  284.221(d). 

***  The  Commission  previously  has  required 
pipeline  restructuring  to  be  accomplished  in  an 
NGA  section  7  prooieding.  Natural  Gas  Pipeline 
Company  of  America,  41 FERC 1 81.358  (1987). 
However,  because  the  Commission  is  issuing 
blanket  sales  certificates  effective  on  the  ' 
restructuring  filing  effective  dates,  these  filings  will 
not  be  under  NGA  section  7. 

***  For  example,  El  Paso  Natural  Gas  Company, 
and  Transcontinental  Gas  Pipe  Line  Corporation  * 
may  be  in  this  posture. 


The  implementation  schedule  will  not 
force  a  pipeline  to  make  more  than  one 
filing  to  implement  the  required  changes. 
For  example,  if  a  pipeline’s  next 
scheduled  rate  case  is  due  prior  to  the 
filing  required  by  the  Final  Rule,  it  may, 
at  its  option,  also  file  to  implement  the 
required  changes  or  it  may  defer  its 
implementation  filing  so  long  as  it  files 
no  later  than  the  required  date.  In  the 
meemtime,  the  pipeline’s  terms  and 
conditions  of  seiidce  will  remain  in 
effect  until  changed  by  a  pipeline’s  rate 
filing  or,  if  unchanged  in  tiie  filing,  until 
Commission  action,  if  necessary,  under 
Section  S  of  the  Natural  Gas  Act.  The 
NOPR  should  not  be  construed  by 
anyone  involved  in  an  ongoing 
-  proceeding  to  mean  that  progress  in 
individual  cases  should  be  delayed. 
Instead,  it  should  be  viewed  as  a 
stronger  commitment  to  comparability 
by  the  Commission. 

Xn.  Environmental  Analysis 

The  Commission  concludes  that 
promulgating  the  proposed  rule  would 
not  represent  a  major  federal  action 
having  a  significant  adverse  impact  on 
the  human  environment  under  the 
Commission’s  regulations  implementing 
the  Natural  Environmental  Policy 
Act***  The  proposed  rule  falls  within 
the  categoric^  exemption  provided  in 
the  Commission’s  relations  for  the 
review  of  rates  for  the  transportation 
and  sale  of  natural  gas  under  sections  4 
and  5  of  the  Natural  Gas  Act  ***  and  for 
the  sale,  exchange,  and  transportation  of 
natural  gas  under  sections  4, 5  and  7  of 
the  Natural  Gas  Act  that  requires  no 
construction  of  facilities.*** 
Consequently,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Xin.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act 
(RFA)  *•**  generally  requires  a 
description  and  analysis  of  rules  that 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Pursuant  to  section  605(b)  of  the 
RFA,  the  Commission  certifies  that  the 
proposed  regulations,  if  promulgated, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

XIV.  Information  Collection 
Requirements 

The  Office  of  Management  and 
Budget’s  (OMB)  regulations  require  that 
OMB  approve  certain  information 

>*>  18  CFR  part  380  (1991). 

18  CFR  38a4(a)(25)  (1991). 

18  CFR  38a4(a)(27)  (1991). 

>*«  5  U.S.C  601-612  (1988). 
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collection  requirements  imposed  by 
agency  rules. 

The  information  collection  form 
affected  by  the  proposed  rule  is  FERC- 
544,  Gas  Pipeline  Rates:  Rate  Change 
(Formal),  lliis  Information  collection  is 
required  in  order  for  the  Commission  to 
carry  out  its  legislative  mandate  under 
the  NGA  and  ti^e  NGPA.  The 
information  required  by  the  proposed 
rule  would  allow  the  Commission  to 
ensure  that  firm  transportation  service 
provided  under  part  284  of  the 
Commission's  regulations  ***  is 
comparable  to  transportation  service 
provided  as  a  part  ot  or  embedded 
within,  a  pipeline's  firm  sales  service. 

An  estimated  85  respondents  would 
be  afiected  by  the  proposed  rule.  The 
respondents  would  consist  of  pipeline 
companies  subject  to  the  Commission's 
jurisdiction  that  perform  self- 
implementing  transportation  under 
either  the  NGA  or  the  NGPA.  The 
Commission  estimates  that:  (a)  The 
public  reporting  burden  will  average 
4,810  hours  per  re^ranse  and  that  die 
total  reporting  burden  will  be  408,850 
hours:  (b)  the  fiequency  of  response  will 
be  a  one-time  filing  by  respondents;  and 
(c)  the  total  annual  number  of  likely 
responses  will  vary  depending  on  when 
the  pipelines  decide  to  file  the  modified 
tarifi  ^eets  required  in  the  proposed 
rule.  The  Commission  anticipates  that 
the  public  reporting  burden  and  the 
number  of  respondents  will  decrease 
within  three  years  since  many  pipelines 
subject  to  the  Commission’s  jurisdiction 
are  required  to  make  a  new  rate  filing  at 
least  once  every  three  years. 

XV.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  NOPR, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss.  As  much  as 
possible,  the  comments  should  be  keyed 
to  the  topic  headings  of  this  NOPR.  In 
addition,  comments  must  include  an 
executive  summary  not  exceeding  five 
(5)  pages  in  length.  An  original  and  14 
copies  of  the  initial  written  comments 
must  be  filed  with  the  Commission  no 
later  than  September  30, 1991.  An 
original  and  14  copies  of  the  reply 
comments  must  be  filed  with  the 
Commission  no  later  than  October  30, 
1991.  Comments  should  be  submitted  to 
the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 


>*•  5  CFR  part  1320  (18S1). 
‘**lSCFRpart284(lSei). 


DC  20428,  and  should  refer  to  Docket 
No.  RM91-11-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
941  North  Capitol  Street  NE., 
Washington,  DC  20426,  during  regular 
business  hours. 

List  of  Subjects  18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  chapter  L  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
Commissioner  Moler  concurred  with  a 
separate  statement  to  be  issued  later. 
Commissioner  Langdon  concurred  with  a 
separate  statement  to  be  issued  later, 
linwood  A.  Watson,  Jr., 

Acting  Secretary. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1878  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.Q  717-717w;  15  U.S.C 
3301-3432;  43  U.S.C.  1331-1356;  42  US.C 
7101-7352;  E.0. 12009,  3  CFR  1978  Comp.,  p. 
142. 

2.  in  fi  284.1.  paragrai^  (a)  is  revised 
to  read  as  follows: 

§284.1  Definitions. 

(a)  Transportation  includes  storage 
(except  for  pipelines  offering 
transportation  imder  subpart  C  of  this 
part),  exchange,  backhaul,  displacement 
or  other  methods  of  transportation. 

•  •  A  •  * 

3.  In  $  284.8,  paragraj^  (d)  is  revised 
and  a  new  paragraph  (f)  is  added  to 
read  as  follows: 

§  284.8  Firm  transportation  service. 

A  A  •  •  • 

(d)  Reservation  fee.  Where  the 
customer  purchases  firm  service,  a 
pipeline  may  impose  a  reservation  fee  or 
charge  on  a  shipper  as  a  condition  for 
providing  such  service.  Except  for 
pipelines  subject  to  subpart  C  and 
unless  parties  otherwise  agree,  the 
reservation  fee  wiU  recover  all  fixed 
transmission  and  storage  costs 
attributable  to  the  firm  transportation 
service  and  may  not  recover  any 
variable  costs  or  fixed  costs  not 
attributable  to  the  firm  transportation 
service.  Except  as  provided  in  this 
paragraph,  the  pipeline  may  not  include 


in  a  rate  for  any  transportation  service 
provided  under  subpart  B.  G  or  G  of  this 
part  any  minimum  bill  or  minimum  take 
provision,  or  any  other  provision  that 
has  the  effect  of  guaranteeing  revenue. 

A  A  ♦  •  A 

(0(1)  Comparability  of  service.  An 
interstate  pipeline  or  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
provide  such  service  on  a  basis  that  is 
comparable  in  quality  for  all  gas 
supplies  whether  purchased  ^m  the 
pipeline  or  anothn  seller. 

(2)  Upstream  pipeline  assignment  of 
capacity. 

(i)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
exercise  its  conversion  rights  on 
upstream  pipelines  that  offer  a 
transportation  service  imder  subpart  B 
or  G  of  this  part  and  must  assign  its 
upstream  firm  tranqmrtation  capacity, 
including  contract  storage,  to  its 
shippers  for  which  it  provides  firm 
transportation  service  under  subpart  B 
or  G  of  this  part  to  the  extent  necessary 
to  provide  capacity  to  those  firm 
shippers  under  the  pipeline's  method  for 
allocating  capacity  on  its  mainline 
segments. 

(ii)  The  upstream  pipelines  are 
authorized  imd  required  to  permit  the 
downstream  pipelines  to  assign  their 
capacity  to  their  firm  shippers. 

(3)  Firm  capacity  releasing,  (i)  An 
interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
have  a  mechanism  for  firm  shippers  to 
release  firm  capacity  to  the  pipeline  for 
resale  by  the  pipeline  on  a  &m  basis. 

(ii)  The  finn  shippers  may  release 
their  capacity  in  whole,  or  in  part,  on  a 
permanent  or  short-term  basis,  without 
restriction  on  the  duration  of  the  release. 

(iii)  The  pipeline's  resale  of  the 
released  capadty  Is  subject  to  §§  284.7 
and  284A(b]  and  (c). 

(iv)  If  the  p4>eline  has  uncommitted 
firm  capacity  available,  it  may  sell  part 
or  all  of  that  capacity  before  resale  of 
the  released  capacity. 

(v)  After  a  finn  shipper  notifies  the 
pipeline  in  writing  that  it  desires  to 
release  firm  capacity  for  a  particular 
period,  die  pipeline  must  make  this 
information  available  on  an  electronic 
bulletin  board  and  hold  a  seven 
business  day  open  season. 

(vi)  The  pipeline  must  allocate 
released  capacity  to  the  person  offering 
the  highest  rate  (not  over  the  maximum 
rate).  If  more  than  one  person  offers  the 
high^  rate,  the  releas^  capacity  may 
be  allocated  on  a  prorata  basis,  or  on  a 
present  value  of  the  reservation  fee 
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basis,  or  on  a  first-come,  first-served 
basis. 

(vii)  Unless  otherwise  agreed  to  by  the 
pipeline,  the  contract  of  the  shipper 
releasing  capacity  will  remain  in  full 
force  and  effect  with  the  proceeds  of 
any  resale  (minus  expenses  of  the 
pipeline)  credited  to  the  releasing 
shipper’s  obligation  to  the  pipeline. 

(4)  Implementation,  (i)  A  pipeline 
must  file  revised  tariff  sheets  to 
implement  open  access  storage  and 
paragraphs  (d),  (f)  (1),  (2),  and  (3)  of  this 
section  on  or  before  the  dates  set  forth 
below. 

Date:  October  1. 1992 
Panhandle  Eastern  Pipeline  Company 
Trunkline  Gas  Company 
Williston  Basin  Interstate  Pipeline 
Company 

Williams  Natural  Gas  Company 
Colorado  Interstate  Gas  Company 
ANR  Storage  Company 
KN  Energy,  Inc. 

Mississippi  River  Transmission  Corp. 

Arkla  Energy  Resources 
Questar  Pipeline  Company 
Texas  Eastern  Transmission  Corp. 

Southern  Natural  Gas  Company 
Michigan  Gas  Storage 
Date:  November  1, 1992 
Columbia  Gas  Transmission  Corp. 

Columbia  Gulf  Transmission  Corp. 

Florida  Gas  Transmission  Corp. 

ANR  Pipeline  Company 
Tennessee  Gas  Pipeline  Company 
Texas  Gas  Transmission  Corporation 
United  Gas  Pipe  Line  Company 
National  Fuel  Gas  Supply  Corp. 

Equitrans,  Inc. 

CNG  Transmission  Corporation 
Kentucky  West  Virginia  Gas  Company 
Mid  Louisiana  Gas  Company 
Date:  December  1, 1992 
Northern  Border  Pipeline  Company 
Great  Lakes  Gas  Transmission  Company 
Trailblazer  Pipeline  Company 
Wyoming  Interstate  Company,  Ltd. 
Overthrust  Pipeline  Company 
Canyon  Creek  Compression  Company 
Paiute  Pipeline  Company 
Pacific  Gas  Transmission  Company 
Valero  Interstate  Transmission  Company 
Natural  Gas  Pipeline  Company  of  America 
El  Paso  Natural  Gas  Company 
Northwest  Pipeline  Corporation 
Northern  Natural  Gas  Company 
Transwestem  Pipeline  Company 
Transcontinental  Gas  Pipe  Line 
Corporation 
Date:  January  1, 1993 

Alabama-Tennessee  Natural  Gas  Company 
South  Georgia  Natural  Gas  Company 
Midwestern  Gas  Transmission  Company 
Viking  Gas  Transmission  Company 
East  Tennessee  Natural  Gas  Company 
Carnegie  Natural  Gas  Company 
Algonquin  Gas  Transmission  Company 
Tarpon  Transmission  Company 
Superior  Offshore  Pipeline  Company 
Seagull  Interstate  Corp. 

Sabine  Pipe  Line  Company 
Blue  Dolphin  Pipeline  Company 
Black  Marlin  Pipeline  Company 


Sea  Robin  Pipeline  Company 
Stingray  Pipeline  Company 
Texas  ^a  Rim  Pipe  Line,  Inc. 

Chandelur  Pipeline  Company 
Freeport  Interstate  Pipeline  Company 
Gasdel  Pipeline  System,  Inc. 

High  Island  Offshore  System 

Pacific  Interstate  Offshore  Company 

Pacific  Offshore  Pipeline  Company 

Pelican  Interstate  Gas  System 

Point  Arguello  Natural  Gas  Line  Company 

U-T  Offshore  System 

All  Other  Pipelines  Under  §  284.302(b) 

Gas  Gathering  Corp. 

Green  Canyon  Pipe  Line  Company 
Gulf  States  Transmission  Corp. 

Inland  Gas  Company,  Inc. 

Moraine  Pipeline  Company 
Delta  Pipeline  Company 
Gas  Transport  Inc. 

Ringwood  Gathering  Company 
Western  Gas  Interstate  Company 
Phillips  Gas  Pipeline  Company 
Valley  Gas  Transmission,  Inc. 

Western  Transmission  Corporation 
Louisiana  Nevada  Transit  Company 
MIGC,  Ina 

Riverside  Pipeline  Corp. 

Other  part  284  subpart  B  and  G  pipelines 

(ii)  The  pipeline’s  filing  which 
implements  paragraph  (Q(l)  of  this 
section  must,  at  least,  include  terms  and 
conditions  that  provide  that  all  firm 
shippers  whatever  the  source  of  their 
gas  and  the  pipeline  in  its  capacity  as  a 
firm  seller  of  gas: 

(A)  Have  equal  firm  capacity  rights  at 
receipt  points  and  equal  flexibility  in 
changing  receipt  points  and  using 
receipt  points  on  an  interruptible  basis. 

(B)  Have  equal  firm  capacity  rights  at 
pooling  points,  on  mainline  segments, 
and  on  mainlines. 

(C)  Have  equal  capacity  rights  to  firm 
storage,  subject  to  the  pipeline’s 
reservation  of  storage  capacity 
necessary  for  load  balancing  and  system 
management  and  firm  shippers’ 
reservation  of  capacity  for  load 
balancing. 

(D)  Are  subject  to  the  same 
requirements  with  respect  to 
curtailment,  the  scheduling  of  deliveries, 
the  imposition  of  penalties,  including 
balancing  rights  (such  as  through  system 
storage  and  line  pack),  and  the  right  to 
firm  delivery  points,  and  provide  that 
there  be  instantaneous  receipt  and 
delivery  of  gas  for  firm  shippers. 

(iii)  Within  thirty  (30)  days  of  [insert 
effective  date  of  Final  Rule],  the  pipeline 
must  initiate  formal  discussions  with  its 
customers  and  all  interested 
participants  with  respect  to  all  details  of 
implementing  the  revisions  to  part  284 
adopted  in  the  Final  Rule. 

(iv)  The  pipeline  must  file  quarterly 
reports  with  the  Commission  with 
respect  to  the  status  of  the  negotiations 
required  by  paragraph  (f)(4](iii)  of  this 
section. 


(v)  Pursuant  to  section  7(b)  the 
Natural  Gas  Act,  abandonment  of 
transportation  services  is  authorized  for 
each  individual  firm  transportation 
arrangement  authorized  under  a 
certificate  granted  under  §  284.221  for  a 
term  over  one-year  if  prior  to  the 
effective  date  of  the  filing  required  by 
paragraph  (f)(4](i)  of  this  section,  the 
recipient  of  Ae  &in  transportation 
service  does  not  give  notice  that  it 
wants  to  continue  the  transportation 
arrangement  and  agrees  to  match  and 
pay  any  greater  rate  up  to  the  maximum 
rate  under  §  284.7  and  match  the  most 
favorable  contract  term  offered  to  the 
pipeline  by  other  persons  desiring  firm 
capacity,  provided,  however,  that  this 
abandonment  authorization  is  only  to 
the  extent  the  pipeline  resells  the 
capacity  on  a  firm  basis  to  any  such 
other  person  or  persons. 

4.  In  §  284.9,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  284.9  Interruptible  transportation 
service. 

*  «  •  *  • 

(f)(1)  Comparability  of  service.  An 
interstate  pipeline  or  that  offers 
transportation  service  on  an 
interruptible  basis  under  subparts  B  or 
G  must  provide  such  service  on  a  basis 
that  is  comparable  in  quality  for  all  gas 
supplies  whether  purchased  from  the 
pipeline  or  elsewhere. 

(2)  Implementation.  A  pipeline  must 
file  revised  tariff  sheets  to  implement 
paragraph  (f)(l]  of  this  section  with  its 
filing  under  §  284.8(f)(4]. 

5.  In  §  284.221,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  284.221  General  rule;  transportation  by 
interstate  pipelines  on  behalf  of  others. 
***** 

[d]  Pre-grant  of  abandonment  (1) 
Pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  abandonment  of  transportation 
services  is  authorized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  transportation 
arrangement  authorized  under  a 
certificate  granted  under  this  section, 
except  that  if  the  individual 
transportation  arrangement  is  for  firm 
transportation  under  a  contract  with  a 
term  of  more  than  one-year,  the 
abandonment  of  service  is  only 
authorized  if  the  recipient  of  the  firm 
transportation  service  does  not  give 
notice  that  it  wants  to  continue  its 
transportation  arrangement  and  agrees 
to  match  and  pay  any  greater  rate  up  to 
the  maximum  rate  under  $  284.7  and 
match  the  most  favorable  contract  term 
offered  to  the  pipeline  by  other  persons 
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desiring  firm  capacity  when  the 
contractual  twm  expires. 

(2)  Within  60  days  of  (insert  effective 
date  of  final  rule),  a  pipdine  must  file 
revised  tariff  sheets  to  implement  diis 
section  with  respect  to  firm 
transportation  as  set  forth  in  paragraph 

(d)(1)  of  this  section. 

a  •  •  •  • 

6.  A  new  subpart }  is  added  to  read  as 
follows: 

Subpart  J— Blanket  Certificates  Authorizing 
Certain  Natural  Gas  Sales  by  Interstate 
PIpeltnes 

284.281  Applicability. 

284.282  De^itions. 

284.208  Sales  services. 

284.284  Point  of  unbundling. 

284.285  Blanket  certificates  for  unbundled 
sales  sarvicet. 

Subpart  i— Blanket  Certificates 
Authortztng  Certain  Natural  Giis  Sales 
by  Interstate  Pipelines 

§284.281  Appllcabinty. 

This  subpart  applies  to  interstate 
pipelines  that  offer  transportation 
services  certificated  under  {  284.221(d). 

§284.282  DeBnWone. 

(a)  Bundhd  sales  services  are  gas 
sales  services  tiiat  are  not  aold 
separately  fitan  transportation  services. 

(b)  So/m  Service  includes  firm, 
interruptible  or  any  other  kinds  of  gas 
sales. 

(c)  Unbundled  sales  services  are  gas 
sales  services  that  are  sold  separately 
from  transportation  services. 

§  284.28$  Sales  sendees. 

An  interstate  pipeline  that  offers 
transportation  service  certificated  under 
S  264^221  must  offer  all  of  its  sales 
sendees  on  an  unbundled  basis  except 
as  provided  below. 

§  284.264  Point  of  unbundltng. 

A  sales  service  is  unbundled  when 
gas  is  sold  at  a  point  before  it  enters  a 
mainline  system,  or  at  an  entry  point  to 
a  mainline  system  from  a  production 
area  or  intersection  with  an  unrelated 
mainline  system,  or  a  reasonable 
distance  after  an  entry  point  into  the 
mainline  when  it  is  reasonable  to 
unbundle  at  a  pooling  point  on  the 
mainline  system. 

§  284.2K  Blanket  certificates  for 
unbundled  sales  services. 

(a)  General  Rule.  An  interstate 
pipeline  granted  a  certificate  under 
§  284.221  is  granted  a  blanket  certificate 
of  public  convmiience  and  necessity 
pursuant  to  section  7  of  the  Natural  Gas 
Act  authorizing  the  providing  of 


unbundled  sales  sovices  in  accordance 
with  this  section. 

(b)  General  condition.  Any  pipeline 
issued  a  blanket  certificate  under  this 
section  may  provide  only  unbundled 
sales  services,  except  as  provided  in 
paragraph  (f)  this  section. 

(c)  Conversion  of  bundled  firm  sales 
services  to  unbonded  firm  sales 
services.  (1)  On  the  effective  date  of  the 
pipeline’s  blanket  certificate  for 
unbundled  sales  services  as  set  forth  in 
paragraph  (i)  of  this  section  firm  sales 
entitlements  under  any  firm  sales 
service  agreement  for  a  bundled  sales 
service  (except  those  continuing  with 
bundled  service  as  provided  in 
paragraph  f  of  this  section)  are 
converted  to  an  equivalent  amount  of 
unbundled  firm  sales  service  and  an 
equivalent  amount  of  unbimdled  firm 
transportation  service,  |Mt}vided, 
however,  that  a  pipeline’s  unbundled 
firm  sales  customers  may  reduce  their 
firm  sales  entitlements  in  whole  or  in 
part  at  any  time  effective  on  the 
effective  date  of  a  filing  as  provided  in 
paragraph  (I)  of  this  section. 

(2)  Reservation  foe.  When,  a  customer 
under  this  section  has  been  converted  to 
firm  transportation  service,  the  pipeline 
may  impose  a  reservation  fee  as 
provided  in  1 264.8(d). 

(d)  Conversion  of  bundled 
interruptible  sales  services  to 
unbundled  interruptible  sales  services. 
On  the  effective  date  of  the  pipeline’s 
blanket  certificate  for  unbundled  sales 
services  as  set  forth  in  paragraph  (i)  of 
this  section  interruptible  sales  volumes 
under  any  interruptible  sales  service 
agreement  for  a  bundled  sales  service 
are  converted  to  an  equivalent  amount 
of  unbimdled  interruptible  sales  service 
and  an  equivalent  amount  of  unbundled 
interruptiUe  transportation  service. 

(e)  Abandonment  of  bundled  sales 
service.  (1)  On  the  effective  date  of  the 
pipeline’s  Uanket  certificate  for 
unbundled  sales  services  as  set  fenih  in 
paragraph  (i)  of  this  section,  the 
pipeline’s  existing  bundled  sales  service 
obligations  converted  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section  are 
amended  by  authorizing  abandonment 
of  the  sales  services  to  the  extent  they 
are  bundled. 

(2)  Abandonment  of  bundled  sales 
services  under  this  paragraph  is 
permitted  by  the  present  or  future  public 
convenience  and  necessity. 

(f)  Continued  bundled  sales  service. 

Any  pipeline  issued  a  blanket 

certificate  under  this  section  may 
continue  to  provide  a  bundled  fim  sales 
service  only  for  customers  which  are 
receiving  a  bundled  firm  sales  service 
under  a  small  customer  rate  schedule  <hi 
the  date  the  pipeline  files  to  implement 


this  subpart ).  Fixed  costs  must  be 
recovered  under  the  same  ratemaking 
methodology  used  for  determining  the 
reservation  diarge  under  1 284.8(d). 
except  that  a  pipeline  may  charge  a  one- 
part  vohimetric  rate  which  is  computed 
using  an  imputMi  load  foctor. 

(g)  Pregrant  of  abandonment  of 
unbundle  sales  services.  Pursuant  to 
section  7(b)  of  die  Natural  Gas  Act, 
abandonment  of  unbundled  sales 
services  is  autheuized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  sales  arrangement 
authorized  under  this  section. 

(h)  Standards  of  conduct  for 
unbundled  sales  service.  (1)  To  die 
maximum  extent  practicable  giving  due 
consideration  to  fte  continuation  ^ 
bundled  firm  sales  services,  the  pipeline 
must  organize  its  unbundled  sales  and 
transportation  operating  employees  so 
that  diey  function  independently  of  each 
other. 

(2)  The  pipeline  must  conduct  its 
business  to  conform  to  the  requirements 
set  forth  in  §§  284.8(f)  (1)  and  (4)  and 

fi  284.9(f)(1)  with  resp^t  to 
comparability  of  service  by  not  giving 
shippers  of  gas  sold  by  the  pipeline  any 
preference  over  shippm  of  gas  sold  by 
any  other  merdiant  in  matters  rriating 
to  part  284  transportation. 

(3)  The  pqieline  must  comply  with 

§  161.3  (a),  (b).  (d)  and  (1)  <A  this  chapter 
and  comply  with  ft  181.3  (e).  (f).  (h),  and 
(ij  of  this  chapter  by  considering  its 
unbundled  sales  operating  employees  as 
an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(4)  With  its  filing  to  inqilement  this 
subpart  J.  the  pipeUne  must  file 
procedures  that  will  enable  shifters  and 
the  Commission  to  determine  how  the 
pipeline  is  to  comply  with  die  standards 
of  this  section. 

(5)  The  pipeline  must  comply  with 

$  2S0.16  of  this  chapter  by  considering 
its  unbundled  sales  operating  employees 
as  an  operational  unit  wdiich  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(i)  Implementation  and  effective  date. 
(1)  ^cept  as  provided  in  paragraph 
(i)(2)  of  this  section,  a  pipeline 
certificated  under  S  284.221(d]  must  file 
revised  tariff  sheets  to  implement  this 
subpart )  in  a  filing  no  later  than  the 
date  indicated  in  1 284.8(f)(4)(i). 

(2)  A  pipeline  certificated  under 
§  284.221(d)  that  is  only  providing 
transportation  services  as  of  the  date  of 
its  required  filing  under  §  284^Cf}(4] 
need  not  file  to  inqilement  this  subpart  J 
with  its  filing  undCT  §  284.8(f)(4),  but 
prior  to  offering  any  sales  service  such  a 
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pipeline  must  file  revised  tarifi  sheets  to 
implement  this  sul^rt  f. 

(3)  The  effective  date  of  a  blanket 
certificate  issued  under  this  section  will 
be  the  effective  date  of  a  pipeline's 
filing  to  implement  this  subpart }. 

(j)  Repotting  requirements.  An 
interstate  pipeline  diat  engages  in  a 
sales  transaction  under  a  certificate 
granted  by  fids  section  is  subject  to  the 
reporting  requirements  of  }  284.223(f), 
except  for  1 284JI23(f)(l)  (iii)  and  (iv). 
with  die  words  “sales"  a^  “sold" 
substituted  for  the  words 
“transportation"  and  “tran^rted”  in 
1284.223(f). 

[FR  Doc  91-18771  Filed  S-12-91: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Part  3S7 

[Docket  NOl  8111-00221 

mN090S-AA06 

Phenytpropa  note  mine  Hydrochloride 
for  Oear  ttia  Counter  Weight  Control 
Use;  Reopening  of  Comment  Period 

AQENCv:  Food  and  Drug  Administration, 
HHS. 

actkm:  Reopening  of  comment  period. 

SUMMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
September  6, 19^  the  comment  period 
on  the  safety  and  effectiveness  of 
phenylpropanolamine  hydrochloride  for 
over-the-counter  (OTC)  weight  control 
use.  FDA  is  taking  this  action  in 
response  to  a  request  to  reopen  the 
comment  period  to  allow  additional  time 
to  submit  new  data  and  information  on 
the  safety  and  effectiveness  of 
phenylpr(q;>anolamine  hydrochloride  for 
OTC  wei^t  control  use  subsequent  to 
the  May  9, 1991  public  meeting  and 
reopening  of  the  administrative  record 
(April  1. 1991  (56  FR  13295)). 

DATES:  Written  comments  by  September 
6,1961. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
295-8000. 

SUFFLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  1, 1991  (56  FP 


13295),  FDA  published  a  notice  of  the 
reopening  of  the  administrative  record 
for  OTC  weight  control  drug  products 
and  announi^  a  public  meeting  to  be 
held  on  May  9, 1991  to  discuss  m  safety 
and  effectiveness  of 
phenylpropanolamine  hydrochloride  for 
OTC  weight  control  use.  The  notice 
contained  a  detailed  list  of  questions 
related  to  phenylpropanolamine 
hydrochloride  for  OTC  weight  control 
use  and  requested  data  and  comments 
on  these  issues.  The  agency  considers  it 
necessary  to  resolve  these  issues  before 
publishing  its  tentative  final  monograph 
for  OTC  weight  control  drug  products  in 
the  Federal  Register.  Interested  persons 
were  given  until  August  7, 1991  to 
submit  comments  regarding  matters 
raised  at  the  public  meeting. 

On  July  26, 1991,  the  Nonprescription 
Drug  Manufacturers  Association 
(NI^IA),  a  trade  association,  requested 
a  45-day  extension  of  time  beyond  the 
August  7, 1991  decuUine  for  the 
submission  of  data.  NDMA  contended 
that  the  database  supporting  the  safety 
and  effectiveness  of 
[dienylpropanolamine  hydrochloride  is 
quite  extensive  and,  in  relation  to  the 
questions  asked  by  FDA,  covers 
virtually  every  aspect  of 
phenylj^x^anolamine  hydrochloride’s 
safety  and  effectiveness  profile.  In 
addition,  NDMA  member  companies 
have  had  to  generate  new  data,  analyze 
these  data,  and  prepare  written  repm-ts 
concerning  these  data.  More 
impmlantly,  NI^fA  mentioned  an  FDA 
request  made  at  a  July  23, 1991  meeting 
(Ref.  1),  for  industi^  to  reanalyze  certain 
data  in  multiple  ways.  That  meeting 
included  a  discussion  of  hospital 
discharge  data  to  determine  the 
background  rate  of  cerebrovascular 
accidents  in  the  general  population  and 
specifically  as  a  result  of  ingestion  of 
phenylpropanolamine  hydrochloride  in 
OTC  d^  products  ^ef.  1).  NDMA 
stated  that  reanalysis  of  the  data  will 
require  substantial  additional  efforts  in 
order  to  assure  a  full  development  of  tiie 
database.  NDMA  contended  that 
because  of  the  short  notice  f(»  this 
additional  analysis,  it  is  difficult  to 
reschedule  the  calendars  of  certain  key 
consultants  to  NDMA  member 
companies  as  well  as  prepare  new 
tabulations  of  data  suitable  for 
submission  to  the  agency. 

FDA  has  carefully  considered  the 
request  and  believes  that  an  extension 
of  time  for  30  days  is  an  appropriate 
time  period  and  in  the  public  interest. 

The  agency  notes  that  NDMA  intends  to 
answer  questions  raised  by  FDA  in  the 
Federal  Register  of  April  1, 1991  and  at 
the  July  23. 1991  meeting,  and  the  agency 


bdievea  that  additional  time  will  allow 
for  more  useful  comments  and  data 
anal3r8is  to  be  developed.  Thus,  the 
agency  considers  a  lifted  extension  of 
the  comment  period  to  be  appropriate. 

Intmosted  persons  may,  on  or  before 
Septmnbw  0, 1991,  submit  to  the  Dockets 
Mwagement  Kanch  (address  above) 
written  comments  and  new  data  and 
information  regarding  the  safety  and 
effectiveness  of  phenylpropanolamine 
hydrochloride  for  OTC  weight  control 
use.  Three  copies  of  any  comments  are 
to  be  submitt^  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  tiie  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  received  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Reference 

(1)  Minutes  of  meeting  between  FDA  and 
NDI^  July  23, 1991.  coded  MM9,  Docket  No. 
8lN-00^  Dodiets  Management  Branch. 

Dated:  August  7. 1991. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc  91-19170  Piled  B-12-01: 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPert1 

(PS-4-731 

RIN  1545-AC37 

One  Class  of  Stock  Requirement 

AQENCV:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
requiremmit  that  a  small  business 
corporation  ha\e  only  one  class  of 
sto^.  Changes  to  the  applicable  law 
were  made  by  the  Subchapter  S 
Revision  Act  of  1982.  These  regulations 
affect  corporations  and  their 
sharesholders  and  are  necessary  to 
provide  them  with  guidance  needed  to 
comply  with  the  applicable  tax  law. 

dates:  Written  comments  and  requests 
to  appear  at  a  public  hearing  scheduled 
for  Octol^r  31. 1991.  at  10  a.m.  must  be 
received  by  October  17, 1991.  Outlines 
of  oral  comments  must  be  recieved  by 
Octo^r  17. 1991.  See  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
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ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
attn:  CC:CORP:Tdl  (PS-4-73),  room 
5228,  Washington,  DC  20044.  The  public 
hearing  will  be  held  in  the  Internal 
Revenue  Service  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Ave.,  NW„ 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  hearing,  Carol  Savage, 
Regulations  Unit  (202)  566-3935  (not  a 
toll-free  number);  concerning  a 
particular  regulation  section,  Scott 
Carlson  (202)  343-8459  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  5, 1990,  the  Federal 
Register  published  a  notice  of  proposed 
rulemaking  (55  FR  40870)  amending  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  1361  of  the  Internal 
Revenue  Code.  These  amendments  were 
proposed  to  implement  section 
1361(b)(1)(D)  and  (C)  and  (c)  (4)  and  (5) 
as  added  by  the  Subchapter  S  Revision 
Act  of  1982.  The  notice  provided  rufes 
relating  to  the  one  class  of  stock 
requirement  for  small  business 
corporations  electing  S  status  under 
section  1362  of  the  Code. 

Comments  responding  to  the  notice 
were  received,  and  a  public  hearing  was 
held  on  February  15, 1991.  This  notice  of 
proposed  rulemaking  amends  the 
Income  Tax  RegUations  (26  CFR  part  1) 
under  section  1361  of  the  Code  and 
replaces  the  proposed  regulations  issued 
on  October  5, 1990.  The  new  proposed 
regulations  set  forth  in  this  document 
are  discussed  below. 

Only  a  small  business  corporation  is 
eligible  to  elect  S  status.  Section  1361(b) 
defines  a  small  business  corporation  as 
a  domestic  corporation  that  is  not  an 
ii;  eligible  corporation  and  that  does  not 
have  (i)  more  than  35  shareholders,  (ii) 
as  a  shareholder  a  person  (other  than  an 
estate  and  certain  types  of  trusts)  who  is 
rot  an  individual,  (iii)  a  nonresident 
alien  as  a  shareholder,  and  (iv)  more 
than  one  class  of  stock.  The  proposed 
regulations  set  forth  in  this  document 
generally  provide  rules  relating  to  the 
one  class  of  stock  requirement.  Certain 
provisions  relating  to  the  other 
requirements  under  section  1361  are 
reserved  in  this  document.  See  the 
notice  of  proposed  rulemaking  published 
in  the  Feder^  Register  (51  FR  35659)  on 
October  7, 1986,  with  respect  to  those 
provisions. 
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Explanation  of  Provisions 
General  Rules 

Under  the  proposed  regulations,  a 
corporation  is  treated  as  having  only 
one  class  of  stock  if  all  outstanding 
shares  of  stock  of  the  corporation  confer 
identical  rights  to  distribution  and 
liquidation  proceeds  and  if  the 
corporation  has  not  issued  any 
instrument  or  obligation,  or  entered  into 
any  arrangement,  that  is  treated  as  a 
second  class  of  stock. 

The  determination  of  whether  all 
outstanding  shares  of  stock  confer 
identical  ri^ts  to  distribution  and 
liquidation  proceeds  is  based  on  the 
corporate  charter,  articles  of 
incorporation,  bylaws,  applicable  State 
law,  and  any  binding  agreements 
relating  to  distribution  or  liquidation 
proceeds  (collectively,  the  “governing 
provisions").  It  is  the  rights  conferred  by 
the  governing  provisions  that  are  taken 
into  account  in  determining  whether  the 
corporation  has  more  than  one  class  of 
stock.  A  routine  commercial 
contractural  arrangement  such  as  a 
lease,  employment  agreement,  or  loan 
agreement  is  not  a  “binding  agreement 
relating  to  distribution  and  liquidation 
proceeds"  and  thus  is  not  a  governing 
provision,  unless  such  an  agreement  is 
entered  into  to  circumvent  the  one  class 
of  stock  requirement  of  section 
1361(b)(1)(D)  and  this  regulation. 

Althou^  a  corporation  is  not  treated 
as  having  more  than  one  class  of  stock  if 
the  governing  provisions  provide  for 
identical  distribution  and  liquidation 
rights,  any  distributions  (including 
actual,  constructive,  or  deemed 
distributions)  that  differ  in  timing  or 
amount  are  to  be  given  appropriate  tax 
effect  in  accordance  with  the  facts  and 
circumstances.  For  example,  a  payment 
of  excessive  compensation  may  be 
recharacterized  as  a  distribution  by  the 
corporation  for  which  no  deduction  is 
allowed;  however,  neither  the  payment 
nor  the  distribution  created  by  the 
recharacterization  results  in  a  second 
class  of  stock.  Similarly,  a  distribution 
may  be  recharacterized  in  whole  or  in 
part  as  deductible  compensation  (on 
which  FICA  and  FUTA  taxes  may  be 
due),  but  any  difference  in  distribution 
rights  resulting  from  such  a 
recharacterization  will  not  result  in  a 
second  class  of  stock. 

Exceptions  to  General  Rules 

The  proposed  regulations  provide  that 
certain  types  of  state  laws  and  binding 
agreements  are  disregarded  in 
determining  all  of  a  corporation’s 
outstanding  shares  of  stock  confer 
identical  rights  to  distribution  and 
liquidation  proceeds.  State  laws  that 
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require  a  corporation  to  pay  or  withhold 
state  income  taxes  on  behalf  of  some  or 
all  of  the  corporation's  shareholders  are 
disregarded,  provided  that,  when  the 
constructive  distributions  resulting  from 
the  payment  or  withholding  of  taxes  by 
the  corporation  are  taken  into  account, 
the  outstanding  shares  confer  identical 
rights  to  the  distribution  and  liquidation 
proceeds.  The  difference  in  timing 
between  the  constructive  distributions 
and  the  actual  distributions  to  the  other 
shareholders  does  not  create  a  second 
class  of  stock. 

Agreements  to  redeem  or  purchase 
stock  at  the  time  of  death,  disability,  or 
termination  of  employment  are 
disregarded  in  determining  whether  a 
corporation’s  outstanding  shares  of 
stock  confer  identical  distribution  and 
liquidation  rights.  In  addition,  bona  fide 
buy-sell  agreements  among 
shareholders,  agreements  to  restrict  the 
transferability  of  stock,  and  certain 
redemption  agreements  are  disregarded 
in  determining  whether  a  corporation’s 
outstanding  shares  of  stock  confer 
identical  distribution  and  liquidation 
rights  unless  (i)  the  agreement  is  entered 
into  to  circumvent  the  one  class  of  stock 
requirement  of  section  1361(b)(1)(D)  and 
the  proposed  regulations  and  (ii)  the 
agreement  establishes  a  redemption  or 
purchase  price  that,  at  the  time  the 
agreement  is  entered  into,  is 
significantly  in  excess  of  or  below  the 
fair  market  value  of  the  stock.  Under  the 
proposed  regulations,  agreements 
described  in  the  preceding  sentence  that 
provide  for  the  purchase  or  redemption 
of  stock  at  book  value  or  at  a  price 
between  fair  market  value  and  book 
value  are  disregarded. 

The  proposed  regulations  also  address 
situations  in  which  there  has  been  a 
change  of  stock  ownership  and  the 
corporation  determines  the  amount  of  its 
post-change  distributions  to  its 
shareholders  based  on  the  allocation  of 
income  in  the  immediately  preceding 
year.  Agreements  that  provide  for 
distributions  in  this  manner  do  not 
result  in  a  second  class  of  stock.  If 
distributions  pursuant  to  the  agreement 
are  not  made  within  a  reasonable  time 
after  the  close  of  the  taxable  year  in 
which  the  ownership  change  occurs, 
however,  the  distributions  may  be 
recharacterized  depending  on  the  facts 
and  circumstances. 

Shares  Taken  into  Account 

Under  the  proposed  regulations,  all 
outstanding  shares  of  stock  are  taken 
into  account  in  determining  whether  a 
corporation  has  a  second  class  of  stock. 
The  proposed  regulations  provide  that, 
for  purposes  of  subchapter  S,  stock  that 
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is  substantially  nonvested  within  the 
meaning  of  1 1.83-3(b)  is  not  treated  as 
outstanding  stock  unless  the  holder 
makes  an  election  with  resp>ect  to  the 
stock  under  section  83(b].  Substantially 
nonvested  stock  with  respect  to  which 
an  election  under  section  83(b]  has  been 
made,  however,  is  taken  into  account  in 
determining  whether  a  corpioration  has  a 
second  class  of  stock.  Such  stock  is  not 
treated  as  a  second  class  of  stock  if  the 
stock  confers  ri^ts  to  distribution  and 
liquidation  proceeds  that  are  identical  to 
rights  conferred  by  the  other  outstanding 
shares  of  stock. 

Some  S  corporations  have  treated 
substantially  nonvested  stock  for  which 
no  section  83(b)  election  has  been  made 
as  outstanding  stock  for  purposes  of  the 
income  allocation  provisions.  Although 
the  proposed  regulations  are  proposed 
to  be  effective  for  corporate  taxable 
years  beginning  on  or  after  January  1, 
1992,  existing  stock  that  has  been 
treated  as  outstanding  by  the 
corporation  (even  though  it  is 
substantially  nonvested)  is  treated  as 
outstanding  for  purposes  of  subchapter 
S,  and  the  foct  that  it  is  substantially 
nonvested  and  no  section  83(b)  election 
has  been  made  with  respect  to  it  will  not 
cause  the  stock  to  be  treated  as  a 
second  class  of  stock. 

The  proposed  regulations  also  provide 
that  deferred  compensation 
arrangements  that  do  not  involve 
property  subject  to  section  83  are 
ordinarily  not  treated  as  outstanding 
stock  for  purposes  of  subchapter  S. 

Rules  Rebting  to  Debt  Obligations,  Call 
Options,  and  Similar  Instruments 

In  General 

Under  the  proposed  regulations, 
instruments,  obligations,  or 
arrangements  may  be  treated  as  a 
second  class  of  stock  in  certain 
circumstances.  The  proposed  regulations 
provide  a  number  of  safe  harbors  or 
exceptions  for  certain  ordinary  business 
arrangements  entered  into  by  S 
corporations  and  their  shareholders. 

Obligations  Designated  as  Debt 

The  proposed  regulations  generally 
provide  that  an  obligation  (whether  or 
not  designated  as  debt)  is  not  treated  as 
a  second  class  of  stock  unless  two 
conditions  are  met  (1)  The  obligation 
constitutes  equity  or  otherwise  results  in 
the  holder  being  treated  as  the  owner  of 
stock  under  general  principles  of  Federal 
tax  law,  and  (2)  the  obligation  is  used  to 
contravene  the  rights  conferred  by  the 
corporation’s  outstanding  stock  with 
regard  to  distribution  or  liquidation 
proceeds  or  to  contravene  the  limitation 
on  eligible  shareholders  contained  in 


this  subchapter.  This  rule  is  consistent 
with  case  law  holding  that  purported 
debt  which  would  or^arily  be 
recharacterized  as  equity  does  not 
always  constitute  a  second  class  of 
stock  for  purposes  of  subchapter  S. 

Certain  Safe  Harbors  for  Obligations 
Designated  as  Debt 

The  proposed  regulations  also  set 
forth  certain  safe  harbors  for  obligations 
issued  by  a  corporation.  First,  unwritten 
advances  from  a  shareholder  that  do  not 
exceed  $10,000  in  the  aggregate  at  any 
time,  are  treated  as  debt  by  the  parties, 
and  are  expected  to  be  repaid  within  a 
reasonable  time  are  not  treated  as  a 
second  class  of  stock,  even  if  the 
advances  are  considered  equity  imder 
general  principles  of  Federal  tax  law. 
Second,  proportionately-held  obligations 
are  not  treated  as  a  second  class  of 
stock.  Proportionately-held  obligations 
are  any  class  of  obligations  that  are 
considered  equity  under  general 
principles  of  Federal  tax  law,  but  are 
owned  solely  by  the  owners  of.  and  in 
the  same  proportion  as,  the  outstanding 
stock  of  the  corporation.  Obligations 
owned  by  the  sole  shareholder  of  a 
corporation  are  always  held 
proportionately  to  the  corporation’s 
outstanding  stock. 

The  failure  of  an  obligation  to  meet 
either  of  these  safe  harbors  will  not 
necessarily  result  in  a  second  class  of 
stock.  As  stated  above,  an  unwritten 
advance  or  another  obligation  will  not 
be  treated  as  a  second  class  of  stock 
unless  it  is  considered  equity  under 
general  principles  of  Federal  tax  law 
and  is  used  to  contravene  the  rights 
conferred  by  the  outstanding  stock  or 
the  limitation  on  eligible  sh^holders. 

Cali  Options 

The  proposed  regulations  also  provide 
that  a  call  option  (or  similar  instrument) 
is  not  treated  as  a  second  class  of  stock 
imless,  taking  into  account  all  the  facts 
and  circumstances,  the  call  option  is 
substantially  certain  to  be  exercised  and 
has  a  strike  price  substantially  below 
the  fair  market  value  of  the  underlying 
stock  on  the  date  that  the  call  option  is 
issued,  transferred  to  a  person  who  is 
not  an  eligible  shareholder,  or  materially 
modified.  For  purposes  of  this  rule,  if  an 
option  is  issued  in  connection  with  a 
loan  and  the  time  period  in  which  the 
option  may  be  exercised  is  extended  in 
connection  with  (and  consistent  with)  a 
modification  of  t^t  loan,  the  extension 
of  the  time  period  in  which  the  option 
may  be  exercised  is  not  a  material 
modification.  The  determination  of 
whether  an  option  is  substantially 
certain  to  be  exercised  takes  into 
account  not  only  the  likelihood  that  the 


holder  may  exercise  the  option,  but  also 
the  likelihood  that  a  subsequent 
transferee  may  exercise  the  option.  For 
example,  a  corporate  holder  may  be 
unlikely  (or  imable)  to  exercise  an 
option,  but  the  option  would  still  be 
substantially  certain  to  be  exercised  if  it 
could  be  transferred  to  an  individual 
who  would  be  substantially  certain  to 
exercise  the  option.  A  call  option  docs 
not  have  a  strike  price  substantially 
below  fair  market  value  if  the  price  at 
the  time  of  exercise  cannot,  pursuant  to 
the  terms  of  the  instrument  be 
substantially  below  the  fair  market 
value  of  the  underlying  stock  at  that 
time. 

If  a  convertible  debt  instrument 
embodies  rights  equivalent  to  those  of  a 
call  option,  it  is  evaluated  both  as  debt 
and  as  a  call  option  under  the  proposed 
regulations. 

Exceptions  for  Certain  Call  Options 

The  proposed  regulations  set  forth 
two  exceptions  for  call  options.  First,  a 
call  option  is  not  treated  as  a  second 
class  of  stock  if  it  is  issued  by  a 
corporation  to  a  person  that  is  actively 
and  regularly  engaged  in  the  business  of 
lending  and  is  issued  in  connection  with 
a  loan  to  the  corporation  that  is 
commercially  reasonable.  Second,  a  call 
option  that  is  issued  to  an  individual 
who  is  an  employee  or  an  independent 
contractor  in  connection  with  tiie 
performance  of  services  (and  that  is  not 
'  excessive  by  reference  to  the  services 
performed)  is  not  treated  as  a  second 
class  of  stock  if  the  call  option  is 
nontransferable  within  the  meaning  of 
§  1.83-3(d)  and  the  call  option  does  not 
have  a  readily  ascertainable  fair  market 
value  as  defined  in  Sl.83-7(b)  at  the 
time  the  option  is  issued.  If  the  call 
option  berames  transferable,  however, 
the  exception  ceases  to  apply.  In  this 
event,  the  option  is  tested  under  the 
general  option  rule  if  and  when  it  is 
transferr^  to  a  person  who  is  not  an 
eligible  shareholder  or  is  materially 
modified. 

Safe  Harbor  for  Call  Options 

The  proposed  regulations  also  provide 
a  safe  harbor  for  certain  call  options 
issued  by  a  corporation.  A  call  option  is 
not  treated  as  a  second  class  of  stock  if, 
on  the  date  the  call  option  is  issued, 
transferred  to  a  person  who  is  not  an 
eligible  shareholder,  or  materially 
modified,  the  strike  price  of  the  call 
option  is  at  least  90  percent  of  the  fair 
market  value  of  the  underlying  stock  on 
that  date.  For  purposes  of  this  safe 
harbor,  a  good  faith  determination  ai 
fair  market  value  by  the  corporation  will 
ordinarily  be  respected. 
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Straight  Debt  Safe  Harbor 

Straight  debt  is  not  treated  as  a 
second  class  of  stock  even  if  it  would 
otherwise  be  treated  as  equity  under 
general  principles  of  Federal  tax  law. 
The  regulations  follow  the  definition  of 
straight  debt  provided  by  section 
1361(c)(5)(B)  of  the  Code. 

The  proposed  regulations  also  address 
certain  issues  relating  to  straight  debt  in 
the  case  of  conversion  of  a  C 
corporation  to  S  status.  If  a  C 
corporation  has  outstanding  an 
obligation  that  satisfies  the  definition  of 
straight  debt  but  that  may  be  considered 
equity  under  general  principles  of 
Federal  tax  law,  the  obligation  is  not 
treated  as  a  second  class  of  stock  if  the 
C  corporation  converts  to  S  status.  In 
addition,  the  conversion  fi'om  C 
corporation  status  to  S  corporation 
status  is  not  treated  as  an  exchange  of 
debt  for  stock  with  respect  to  such  an 
instrument. 

Availability  of  Inadvertent  Termination 
Relief 

A  corporation  that  has  elected  S 
status  and  subsequently  is  treated  as 
having  more  than  one  class  of  stock 
loses  its  S  corporation  status.  In  such  a 
case,  the  corporation’s  S  election 
terminates  on  the  date  the  corporation  is 
treated  as  having  more  than  one  class  of 
stock.  Inadvertent  termination  relief 
pursuant  to  section  1362(f)  will  be 
available  in  appropriate  cases.  In 
general,  a  corporation  that  qualifies 
under  section  1362(f)  will  have  its  S 
status  restored  retroactive  to  the  date 
the  S  election  was  terminated. 

Effective  Date 

The  proposed  regulations  are 
proposed  to  be  effective  for  taxable 
years  of  corporations  beginning  on  or 
after  January  1, 1992.  However, 
paragraph  (1)(4)  of  §  1.1361-1  does  not 
apply  to  instruments,  obligations,  or 
arrangements  issued  or  entered  into  on 
or  before  August  8, 1991.  In  addition,  as 
noted  above,  a  grandfather  rule  is 
provided  for  existing  stock  that  has  been 
treated  as  outstanding  even  though  it  is 
substantially  nonvested  and  no  section 
83(b)  election  has  been  made  with 
respect  to  it 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
de^ed  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Hexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 


these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  qotice  of 
proposed  rulemaking  for  the  regxilations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their  , 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  ^e  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  Written  comments  and 
requests  to  appear  at  a  public  hearing 
scheduled  for  October  31, 1991,  at  10 
a.m.  must  be  received  by  October  17, 
1991.  Also,  outlines  of  oral  comments 
must  be  received  by  October  17, 1991. 
The  public  hearing  will  be  held  in  the 
Internal  Revenue  Service  Auditorium, 
Seventh  Floor,  7400  Corridor,  Internal 
Revenue  Building,  1111  Constitution 
Ave.,  NW.,  Washington,  DC.  Requests  to 
speedc  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604  Ben 
Franklin  Station,  attn:  CC:CORP:T:R 
(PS-4-73),  room  5228,  Washington,  DC 
20044.  See  the  notice  of  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
proposed  relations  are  David  R. 
Ha^und  and  Scott  Carlson  of  the  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  personnel  ft^m  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
their  development 

List  of  Subjects  in  26  CFR  1.1361-OA 
through  1.1378-3 

Income  taxes.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

Proposed  Amendments  to  the 
Relations 

The  proposed  amendments  to  26  CFR 
part  1  are  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the  , 
following  citation: 


Authority:  Sec.  7805,  685A  Stat  917;  26 
U.S.C.  7805  •  •  *  Section  1.1361-1  (1)  also 
issued  under  26  U.S.C.  1361(c)(5)(C]. 

Par.  2.  New  1.1361-1  is  added  to  reed  ■ 
as  follows: 

§  1.1361-1  S  corporation  defined. 

(a)  [Reserved] 

(b)  Small  business  corporation 
defined— {\)  In  general.  For  purposes  of 
subchapter  S,  chapter  1  of  the  Internal 
Revenue  Code  and  the  regulations 
thereunder,  the  term  “small  business 
corporation”  means  a  domestic 
corporation  that  is  not  an  ineligible 
corporation  (as  defined  in  paragraph  (d) 
of  this  section)  and  that  does  not  have — 

(1)  More  than  35  shareholders, 

(ii)  As  a  shareholder,  a  person  (other 
than  an  estate  and  other  than  certain 
trusts  described  in  paragraph  (h)(1)  of 
this  section)  who  is  not  an  individual, 

(iii)  A  nonresident  alien  as  a 
shareholder,  or 

(iv)  More  than  one  class  of  stock. 

(2)  Estate  in  bankruptcy.  The  term 
"estate,”  for  purposes  of  this  paragraph, 
includes  the  estate  of  an  individud  in  a 
case  under  title  11  of  the  United  States 
Code. 

(3)  Treatment  of  restricted  stock.  For 
purposes  of  subchapter  S,  stock  that  is 
issued  in  connection  with  the 
performance  of  services  for  the 
corporation  and  that  is  substantially 
nonvested  (within  the  meaning  of  8 1-83- 
3(b))  is  not  treated  as  outstanding  stock 
of  the  corporation,  and  the  holder  of  that 
stock  is  not  treated  as  a  shareholder 
solely  by  reason  of  holding  the  stock, 
unless  the  holder  makes  an  election  with 
respect  to  the  stock  under  section  83(b). 
In  the  event  of  such  an  election,  the 
stock  is  treated  as  outstanding  stock  of 
the  corporation,  and  the  holder  of  the 
stock  is  treated  as  a  shareholder  for 
purposes  of  subchapter  S.  See 
paragraphs  (1)  (1)  and  (3)  of  this  section 
for  rules  for  determining  whether 
substantially  nonvested  stock  with 
respect  to  which  an  election  under 
section  83  (b)  has  been  made  is  treated 
as  a  second  dass  of  stock. 

(4)  Treatment  of  deferred 
compensation  plans.  For  purposes  of 
subchapter  S,  an  instrument  obligation, 
or  arrangement  is  not  outstanding  stock 
if  it — 

(i)  Does  not  convey  the  right  to  vote, 

(ii)  Is  not  property  under  8 1.83-3  of 
the  regulations,  and 

(iii)  Is  issued  to  an  individual  who  is 
an  employee  in  connection  with  the  ^ 
performance  of  services  for  the 
corporation  or  to  an  individual  who  is 

an  independent  contractor  in  connection 
with  and  commensurate  with  the 
performance  of  services  for  the  i 
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corporation  under  a  plan  with  respect  to 
which  the  employee  or  independent 
contractor  is  not  taxed  currently  on 
income. 

(5)  Treatment  of  straight  debt  For 
purposes  of  subchapter  S,  an  instrument 
or  obligation  that  satisfies  the  definition 
of  straight  debt  in  paragraph  (1)(5)  of  this 
section  is  not  treated  as  outstanding 
stock. 

(0)  Special  effective  date  provisions. 
Paragraphs  (b)  (3),  (4),  and  (5)  of  this 
section  (relating  to  the  treatment  of 
restrict^  stock,  deferred  compensation 
■  plans,  and  straight  debt)  generally  apply 
to  taxable  years  of  a  corporation 
beginning  on  or  after  January  1, 1992. 
However,  stodc  issued  on  or  before 
August  S,  1991,  that  has  been  treated  as 
outstanding  by  the  corporation  (even 
though  it  is  substantially  nonvested)  is 
treated  as  outstanding  for  purposes  of 
subchapter  S,  and  the  fact  that  it  is 
substantially  nonvested  and  no  section 
e3(b)  election  has  been  made  with 
respect  to  it  will  not  cause  the  stock  to 
be  treated  as  a  second  class  of  stock. 

(c)  through  (k)  [Reserved] 

(1)  Classes  of  stock — (1)  General  rule. 
A  corporation  that  has  more  than  one 
class  of  stock  does  not  qualify  as  a 
small  business  corporation.  Except  as 
provided  in  paragraph  (1)(4]  of  this 
section  (relating  to  instruments, 
obligations,  or  arrangements  treated  as 
a  second  class  of  stock),  a  corporation  is 
treated  as  having  only  one  class  of  stock 
if  all  outstanding  shares  of  stock  of  the 
corporation  confer  identical  rights  to 
distribution  and  liquidation  proceeds. 
DiflPerences  in  voting  rights  among 
shares  of  stock  of  a  corporation  are 
disregarded  in  determining  whether  a 
corporation  has  more  than  one  class  of 
stock.  Thus,  if  all  shares  of  stock  of  an  S 
corporation  have  identical  rights  to 
distribution  and  liquidation  proceeds, 
the  corporation  may  have  voting  and 
nonvoting  common  stock,  a  “class"  of 
stock  that  may  vote  only  in  certftin 
issues,  irrevocable  proxy  agreements,  or 
groups  of  shares  that  differ  with  respect 
to  ri^ts  to  elect  members  of  the  board 
of  directors. 

(2)  Determination  of  whether  stock 
confers  identical  rights  to  distribution 
and  liquidation  proceeds^ii)  In  general. 
The  determination  of  whether  all 
outstanding  shares  of  stock  confer 
identical  ri^ts  to  distribution  and  ' 
liquidation  proceeds  is  made  based  on 
the  corporate  charter,  articles  of 
incorporation,  bylaws,  applicable  state 
law,  and  binding  agreements  relating  to 
distribution  and  liquidation  proceeds 
(collectively,  the  “governing 
provisions”).  A  routine  commercial 
contractual  arrangement,  such  as  a 
lease;  employment  agreement,  or  loan 


agreement  is  not  a  “blndii^  agreement 
relating  to  distribution  and  liquidation 
proceeds”  and  thus  is  not  a  governing 
provision  unless  such  an  agreement  is 
entered  into  to  circumvent  the  one  class 
of  stock  requirement  of  section 
1361(b)(1)(D)  and  this  paragraph  (1). 
Although  a  corporation  is  not  treated  as 
having  more  than  one  class  of  stock  so 
long  as  the  governing  provisions  provide 
for  identical  distribution  and  liquidation 
rights,  any  distributions  (including 
actual,  constructive,  or  deemed 
distributions)  that  differ  in  timing  or 
amount  are  to  be  given  appropriate  tax 
effect  in  accordance  with  the  facts  and 
circumstances. 

(ii)  State  law  requirements  for 
payment  and  withholding  of  income  tax. 
State  laws  may  require  a  corporation  to 
pay  or  withhold  state  income  taxes  on 
behalf  of  some  or  all  of  the  corporation’s 
shareholders.  Such  laws  are  disregarded 
in  determining  whether  all  outstanding 
shares  of  stock  of  the  corporation  confer 
identical  rights  to  distribution  and 
liquidation  proceeds,  within  the  meaning 
of  paragraph  (1](1)  of  this  section, 
provided  that,  when  the  constructive 
distributions  resulting  from  the  payment 
or  withholding  of  taxes  by  the 
corporation  are  taken  into  account,  the 
outstanding  shares  confer  identical 
rights  to  distribution  and  liquidation 
proceeds.  A  difference  in  timing 
between  the  constructive  distributions 
and  the  actual  distributions  to  the  other 
shareholders  does  not  cause  the 
corporation  to  be  treated  as  having  more 
than  one  class  of  stock. 

(iii)  Buy-sell  and  redemption 
agreements.  Bona  fide  agreements  to 
redeem  or  purchase  stock  at  the  time  of 
death,  disability,  or  termination  of 
emplo3rment  are  disregarded  in 
determining  whether  a  corporation’s 
shares  of  stock  confer  identical  rights.  In 
addition,  bona  fide  buy-sell  agreements 
among  shareholders,  agreements 
restricting  the  transferability  of  stock 
(but  not  providing  for  redemption  by  the 
corporation),  and  “general”  redemption 
agreements  are  also  disregarded  in 
determining  whether  a  corporation’s 
outstanding  shares  of  stock  confer 
identical  distribution  and  liquidation 
rights  unless — 

(A)  The  agreement  is  entered  into  to 
circumvent  the  one  class  of  stodc 
requirement  of  section  1361(b)(1)(D)  and 
this  paragraph  (1).  and 

(B)  The  agreement  establishes  a 
purchase  price  that  at  the  time  the 
agreement  is  entered  into,  is 
significantly  in  excess  of  or  below  the 
fair  market  value  of  the  stock. 
Redemption  elements  that  are  not 
“general”  redemption  agreements  are 


disregarded  unless  the  agreement 
establishes  a  purchase  price  that  at  the 
time  the  agreement  is  entered  into  is 
significantly  in  excess  of  or  below  the 
fair  market  value  of  the  stock. 
Agreements  described  in  the  preceding 
two  sentences  that  provide  for  the 
purchase  or  redemption  of  stock  at  book 
value  or  at  a  price  between  fair  market 
value  and  book  value  are  not  considered 
to  establish  a  price  that  is  significantly 
in  excess  of  or  below  the  fair  market 
value  of  the  stock  and,  thus,  are 
disregarded  in  determining  whether  the 
outstanding  shares  of  stock  confer 
identical  rights.  For  purposes  of  this 
paragraph  0)(2)(iii).  a  good  faith 
determination  of  fair  market  value  will 
be  respected  unless  it  can  be  shown  diat 
the  value  was  substantially  in  error  or 
the  determination  of  the  value  was  not 
performed  with  reasonable  diligence. 

For  purposes  of  this  paragraph  (l)(2)(iii), 
a  “general”  redemption  agreement  is  an 
agreement  that  applies  to  substantially 
aU  the  outstanding  shares  of  the 
corporation  and  that  provides  that,  upon 
the  occurrence  of  an  event  that  triggers 
redemption,  substantially  all  the  shares 
of  a  shareholder  will  be  redeemed  at  a 
price  that  is  uniform  for  all  shares 
subject  to  the  agreement.  Although  an 
agreement  may  be  disregarded  in 
determining  whether  shares  of  stock 
confer  identical  distribution  and 
liquidation  rights,  payments  pursuant  to 
the  agreement  may  have  income  or 
transfer  tax  consequences. 

(iv)  Distributions  that  take  into 
account  varying  interests  in  stock 
during  a  taxable  year.  An  agreement 
does  not,  within  ^e  meaning  of 
paragraph  (l)(2)(i)  of  this  section,  alter 
the  rights  to  liquidation  and  distribution 
proceeds  conferred  by  an  S 
corporation’s  stock  merely  because  the 
agreement  provides  that  as  a  result  of  a 
change  in  stock  ownership,  distributions 
in  one  taxable  year  are  to  be  made  on 
the  basis  of  the  shareholders’  varying 
interests  in  the  S  corporation’s  income 
in  the  immediately  preceding  taxable 
year.  If  distributions  pursuant  to  the 
agreement  are  not  made  within  a 
reasonable  time  after  the  close  of  the 
taxable  year  in  which  the  varying 
Interests  occur,  the  distributions  may  be 
recharacterized  depending  on  the  facts 
and  circumstances,  but  will  not  result  in 
a  second  class  of  stock. 

(v)  Examples.  ’The  application  of 
paragraph  (1)(2)  of  this  section  may  be 
illustrated  by  the  following  examples.  In 
each  of  the  examples,  the  S  corporation 
requirements  of  section  1361  are 
satisfied  except  as  otherwise  stated,  the 
corporation  ha's  in  effect  an  S  election 
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luidex  section  1362,  and  the  cozporation 
has  only  the  shareholders  described.  ^ 
Exapiple  L  Determination  of  whether  stock 
confers  identical  r^hts  to  distribution  and . 
liquidation  proceeds,  (i)  The  law  of  State  A 
requires  that  permission  be  obtained  from  the 
State  Conimissic^er  of  Corpdrdtions  before 
stock  may  be  issued  by  a  corporation.  The  = 
Commissioner  grants  pennis^n  to  S,  a 
corporation,  to  issue  its  stodc*  subject  to  the 
restriction  that  any  person  who  is  issued 
stock  in  exchange  for  property,  and  not  cash, 
must  waive  all  rights  to  receive  distributions 
until  the  shareholders  whp  contributed  cash 
fdr  stock  have  received  distributions  in  the 
amount  of  their  cash  contributions. 

(ii)  The  condition  imposed  by  the 
Commissioner  pursuant  to  state  law  alters 
the  rights  to  distribution  and  liquidation 
proceeds  conferred  by  the  outstanding  stock 
of  S  so  diat  those  rights  are  not  identical. 
Accoithngly,  under  paragraph  (I}(2Ki)  of  this 
section.  S  is  treated  as  having  more  than  one 
class  of  stock  and  does  not  qualify  as  a  small 
business  corporation. 

Example  Z  Distributions  that  differ  in 
timing,  (i)  S,  a  corporation,  has  two  equal 
shareholders,  A  and  B.  Under  S's  bylaws  A 
and  B  are  entitled  to  equal  distributions.  S 
distributes  $50,000  to  A  in  the  current  year, 
but  does  not  distribute  $50,000  to  B  until  one 
year  later.  The  drcumstances  indicate  that 
the  difference  in  timing  did  not  occur  by 
reason  of  a  binding  agreement  relating  to 
distribution  or  liquidation  proceeds. 

(ii)  Under  paragraph  (l)(2](i)  of  this  section, 
the  difference  in  timing  of  the  distributions  to 
A  and  B  does  not  cause  S  to  be  treated  as 
having  more  than  one  class  of  stock. 

However,  section  7872  or  other 
recharacterization  principles  may  apply  to 
determine  the  appropriate  tax  consequences. 

Examples.  Treatment  of  excessive 
compensation,  (i)  S,  a  corporation,  has  two 
equal  shareholders,  C  and  D.  who  are  each 
employed  by  S  and  have  binding  employnnent 
agreements  with  S.  The  compensation  paid 
by  S  to  C  under  C's  employment  agreement  is 
reasonable.  The  compe.nsatitMi  paid  by  S  to  O 
under  D's  employment  agreement,  however, 
is  found  to  be  excessive.  S  and  D  did  not 
enter  into  D's  employment  agreement  to 
circumvent  the  one  class  of  stock  requirement 
of  section  1361(b)(1)(D). 

(ii)  Under  paragraph  (l)(2)(i)  of  this  section, 
the  employment  agreements  are  not 
governing  provisions.  Accordingly,  S  is  not 
treated  as  having  more  than  one  class  of 
stock  by  reason  of  the  employment 
agreements,  even  though  S  is  not  allowed  a 
deduction  for  the  excessive  compensation 
paid  to  D. 

Example  4.  Agreement  to  pay  fringe 
benefits,  (i)  S,  a  corporation,  is  required 
under  binding  agreements  to  pay  accident 
and  health  iiuurance  premiums  on  behalf  of 
certain  of  its  employees  who  are  also 
shareholders.  Different  premium  amounts  are 
paid  by  S  for  each  employee-shareholders. 

The  agreements  were  not  entered  into  to 
circqmvent  the  one  class  of  stock  requirement 
of  section  1361(b)(1)(D).  , 

(ii)  Under  paragraph  (lK2Ki)  of  this  section, 
the  agreements  are  not  governing  provisions. 
Accordingly,  S  is  not  treated  as  having  more 
than  one  class  of  stock  by  reason  of  the 


agreements.  In  addition,  S  is  not  treated  as 
having  more  than  one  clara  of  stock  by 
reason  of  the  payment  of  fringe  benefits. 

Example  5.  Below-market  corporation- 
shareholder  loan.  (iJE  is  a  shareholder  of  S.  a 
corporation.  S  makes  a  below-market  loan  to 
E  that  is  a  corporation-shareholder  loan  to 
which  section  7872  applies.  Under  section 
.  7872,  E  is  deemed  to  reemve  a  distribution 
with  respect  to  S  stock  by  reason  of. the  loan. 
The  loan  was  not  entered  into  to  circumvent 
the  one  class  of  stock  requirement  of  section 
1361(b)(1)(D). 

(ii)  Under  paragraph  (l)(2)(i)  of  this  section, 
the  loan  agreement  is  not  a  governing 
provision.  Accordingly,  S  is  not  treated  as 
having  more  than  one  class  of  stock  by 
reason  of  the  below^market  loan  to  E. 

Example  6.  Agreement  to  adjust 
distributions  for  state  tax  burdens,  (i)  S.  a 
corporation,  executes  a  binding  agreement 
with  its  shareholders  to  modify  its  normal 
distribution  policy  by  making  upward 
adjustments  of  its  distributions  to  those 
shareholders  who  bear  heacier  state  tax 
burdens.  The  adjustments  are  baaed  on  a 
formula  that  will  give  the  shareholders  equal 
after-tax  distributions. 

(ii)  The  binding  agreement  relates  to 
distribution  or  liquidation  proceeds.  The 
agreement  is  thus  a  governing  provision  that 
alters  the  rights  conferred  by  the  outstanding 
stock  of  S  to  distribution  proceeds  so  that 
those  rights  are  not  identical.  Therefore, 
under  paragraph  (l)(2)(i)  of  this  section,  S  is 
treated  as  having  more  than  one  class  of 
stock. 

Example  7.  State  law  requirements  for 
payment  and  withholding  of  income  tax.  (i) 
The  law  of  State  X  requires  corporations  to 
pay  state  income  taxes  on  behalf  of 
nonresident  shareholders.  The  law  of  State  X 
does  not  require  corporations  to  pay  state 
income  taxes  on  behalf  of  resident 
shareholders.  S  is  incorporated  in  State  X.  S’s 
resident  shareholders  have  the  right  (for 
example,  under  the  law  of  State  X  or 
pursuant  to  S's  bylaws  or  a  binding 
agreement)  to  distributions  that  take  into 
account  the  payments  S  makes  on  behalf  of 
its  nonresident  shareholders. 

(ii)  The  payment  by  S  of  state  income  taxes 
on  behalf  of  its  nonresident  shareholders 
result  in  constructive  distributions  to  those 
shareholders.  Because  S’s  resident 
shareholders  have  the  right  to  equal 
distributions,  taking  into  account  the 
constructive  distributions  to  the  nonresident 
shareholders.  S's  shares  confer  identical 
rights  to  distribution  proceeds.  Accordingly, 
under  paragraph  (lK2)(ii)  of  this  section,  the 
state  law  requiring  S  to  pay  state  income 
taxes  on  behalf  of  its  nonresident 
shareholders  is  disregarded  in  determining 
whether  S  has  more  than  one  class  of  stock. 

Example  8.  Redemption  agreements,  (i)  F, 

G,  and  H  are  shareholders  of  S,  a 
corporation.  F  is  also  an  employee  of  S.  By 
agreement  S  is  to  redeem  Ps  shares  on  the 
termination  of  Ps  employment  The 
redemption  price  is  book  value. 

(ii)  On  these  facts,  under  paragraph 
(l)(2)(iii)  of  this  section,..the  agreement  is 
disrega^ed  in  determining  whether  all 
outstanding  shares  of  S's  stock  confer 
identical  rights  to  distribution  and  liquidation 
proceeds.’"  -  ' 


-  (3)  Stock  taken  into  account  Except 

as  provided  in  paragraphs  (b)  (2),  (4), 
and  (5)  of  this  section  (relating  to  -  ' 
resfricted  stock,  deferred  compensation 
plans,  and  straight  debt),  in  determining 
whether  ell  outstanding  shares  of  stock 
confer  identical  rights  to  distribution 
and  ikjuidation  proceeds,  all 
outstanding  shres  of  stock  of  a 
coiporation  are  taken  into  accotmt.  For 
example,  substantially  nonvested  stock 
with  respect  to  which  an  election 'under 
section  83(b)  has  been  made  is  taken  •' 
into  account  in  determining  whether  a 
corporation  has  a  second  class  of  stock, 
and  such  stock  is  not  treated  as  a 
second  class  of  stock  if  the  stock  confers 
rights  to  distribution  and  liquidation 
proceeds  that  are  identical,  within  the 
meaning  of  paragraph  (1)(1).  to  the  rights 
conferred  by  the  other  outstanding 
shares  of  stock. 

(4)  Other  instruments,  obligations,  or 
arrangements  treated  as  a  second  class 
of  stock — (i)  In  general.  Instruments, 
obligations,  or  arrangments  are  not 
treated  as  a  second  class  of  stock  for 
purposes  of  this  paragraph  (I)  unless 
they  are  described  in  paragraphs 
(l)(4)(ii)  or  (iii)  of  this  section.  However, 
in  no  event  are  instruments,  obligations, 
or  arrangements  described  in  paragraph 
(b)(4)  of  this  section  (relating  to  deferred 
compensation  plans),  paragraphs 
(l)(4)(iii)(6)  and  (C)  of  this  section 
(relating  to  the  exceptions  and  safe 
harbor  for  options),  paragraph 
(l)(4)(ii)(B)  of  this  section  (relating  to  the 
safe  harbor  for  straight  debt),  treated  as 
a  second  class  of  stock  for  purposes  of 
this  paragraph  (1). 

(ii)  Instruments,  obligations,  or 
arrangements  treated  as  equity  under 
general  principles — (A)  In  general. 
Except  as  provided  in  paragraph  (l)(4)(i) 
of  this  section,  any  instrument, 
obligation,  or  arrangement  issued  by  a 
corporation  (other  ^an  outstanding 
shares  of  stock  described  in  paragraph 
(1)(3)  of  this  section),  regardless  of 
whether  designated  as  debt,  is  treated 
as  a  second  class  of  stock  of  the 
corporaiton  if  the  instrument,  obligation, 
or  arrangement — 

(1)  Constitutes  equity  or  otherwise 
results  in  the  holder  being  treated  as  the 
owner  of  stock  under  general  principles 
of  Federal  tax  law,  and 

[2]  Is  used  to  contravene  the  rights  to 
distribution  or  liquidation  proceeds 
conferred  by  the  outstanding  shares  of 
stock  or  to  contravene  the  limitation  on 
eligible  shareholder  contained  in 
paragraph  (b)(1)  of  this  section.  " 

(B)  Safe  harbor  for  certain  short-term 
unwritten  advances  and proportiortately 
held  obligations — (1)  Short-term 
unwritten  advances.  Unwritten 
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advances  from  a  shareholder  8)at  do  not  ■ 
^  exceed  $10,000  In  the  aggregate  at  any¬ 
time,  are  treated  as  debt-bjr  the  parties, 
and  areexpected  to>be  repaid  witfiin  a 
reasonable  tiete  are  not  treated  as  a 
second  class  of  stock,  even  if  the 
advances  are  considered  equity  under 
genn'al  principles  of  Federal  tax  law. 

The  failure  of  an  un^ttep  advance  to 
meet  this  safe  harbor  will  not  result  in  a 
second  class  of  stock  unless  the 
advance  is  considered  equity  iipder 
paragraph  G)(4)(ii)(Aj(7)  of  tUs  section  ' 
and  is  qsed  to  contravene,  the  li^ts  of 
.  the  outstanding  shares  of  stock  or  the  , . 
limitation  on  eligible  shareholders  under 
paragraph  (l)(4KiiKA)(21  of  this  section. 

^  [2!)  Proportionately-held-  obligations. 
Obligations  of  the  same  class  Aatare^ 
considered  equity  under  general  ^ 
principles  of  Fed^al  tax  law,  but  are 
owned  solely  by  the  owners  of,  and  in 
the  same  proportion  as,  the  outstanding 
stock  of  the  corporation,  are  not  treated 
as  as  second  class  of  stock. 

Furthermore,  an  obligation  or 
obligations  owned  by  the  sole 
shareholder  of  a  corporation  are  always 
held  proportionately  to  the  corporation's 
outstanding  stock.  The  obligations  that 
are  considered  equity  that  do  not  meet 
this  safe  harbor  not  result  in  a 
second  class  of  stock  unless  they  are 
used  to  contravene  the  rights  of  the 
outstanding  shares  of  sto^  or  the 
limitation  on  eligible  shareholders  under 
paragraph  (l)(4)(ii)(A}(2)  of  this  section. 

(iii)  Certain  call  options,  warrants  or 
similar  instruments— {A)  In  general. 
Except  as  otherwise  provid^in  this 
paragraph  (l)(4Kui),  a  call  option, 
warrant  or  similar  Instrument 
(collectively  “call  option")  issued  by  a 
corporation  is  treated  as  a  second  dass 
of  stock  of  the  corporation  if,  taking  into 
account  all  the  facts  and  circumstances, 
the  call  option  is  substantially  certain  to 
be  exercised  (by  the  hdder  or  a 
potential  transferee)  and  has  a  strike 
price  substantially  below  the  fair  market 
value  of  the  undertying  stock  on  the  date 
that  the  call  option  is  issued,  transferred 
to  a  person  who  is  not  an  eligible 
shareholder  under  paragraph  (b)(1)  of  .  , 
this  secUrm.  or  matedally  modifiert  For 
purposes  of  this  paragraph  (l)(4Kiii)«  if 
an  option  is  issued  in  connection  with  a 
loan  and  (he  tone  period  in  which  the 
option  can  be  exercised  is  extended  in  , 
connection  with  (and  consistent  with)  a 
modification  of  the  terms  of  the  loan,  the 
extension  of  the  tone  period  in  which 
the  option  may  be  exercised  is  not 
considered  a  material  modification.  In 
addition,  a  call  option  does  not  have  a 
strike  price  substantially  below  fair, 
market  value  if  the  price  at  the  time  of 
exercise  cannot,  pursuant  to.  the  terms  of 


die  instram^t  be  substantially  below 
'  the  toh-maiket  value  of  the  underlying 
stock,  at  the  tone  of  exercise. 

(B)  Certain  exceptions.  (1)  A  call  ' 
option  is  not  treat^  as  a  second  class  of 
stock  for  purposes  of  this  paragraph  (1)  tf 
it  is  issued  by  a  corporaticm  to  a  person  ■ 
that  is  actively  and  regularty  engaged  in 
the  business  of  lending  and  is  issued  in 
connection  with  a  loan  to  the  - 
corporation  that  is  commercially 
reasonable. 

(2)  A  call  option  that  is  issued  to  an 
individual  who.  is  an  employee  or  an 
.  independent  contractor  in  Connection 
with  the  performance  of  services  (and 
thatds  n(^  excessive  by  reference  to  the 
services  performed)  is  not  treated  as  a 
second  class  of  sto^  if— 

(i}  The  Call  option  is  nontransferable 
vrtthin  the  meaning  of  9 1.83-3  (d),  and 

(iijthe  call  option  does  not  have  a 
reacUly  ascertainable  fair  market  value 
as  defined  in  9 1.83-7  (b)  at  the  time  the 
option  is  issued. 

If  the  call  option  becomes  transferable, 
this  paragraph  (l)(4)(iii)(B)(2)  ceases  to 
apply. 

(C)  Safe  harbor  for  certain  options. — 
A  call  option  is  not  treated  as  a  second 
class  of  stock  if,  on  the  date  the  call 
option  is  issued,  transferred  to  a  person 
who  is  not  an  eligible  shareholder  under 
paragraph  (b)(1)  of  this  section,  or 
matertaUy  modified,  the  strike  price  of 
the  call  option  is  at  least  90  percent  of 
the  fair  market  value  of  the  underlying 
stock  on  that  date.  For  purposes  of  this 
paragraph  (l)(4)(iii)(C),  a  good  faith 
determination  of  fair  market  value  by 
the  corporation  will  be  respected  unless 
it  can  be  shown  that  the  value  was 
substantially  iii  error  or  tire  ' 
determination  of  the  value  was  not 
performed  with  reasonable  dtiigence  to 
obtain  a  fair  value.  Failiue  of  an  option 
to  meet  this  safe  harbor  will  not 
necessarily  result  iii  the  option  being 
treated  as  a  second  class  of  stock. 

(iv)  Convertible  debt.  A  convertible 
debt  instrument  is  considered  a  second 
class  of  stock  if— 

(A)  It  is  treated  as  equity  under 
general  principles  of  F^eral  tax  law 
governl%  the  distinction  between  debt 
and  equity  and  is  used  to  contravene  the 
rights  to  distribution  or  liquidation 

.  proceeds  conferred  by  the  outstanding 
shares  of  stock  or  to  contravene  the 
Uraitation  on  riigible  shareholders 
contained  in  paragraph  (b)(1)  of  this 
section,  or 

(B)  It  embodies  rights  equivalent  to 
those  of  a  call  option  that  is  .. 
substantially  certain  to  be  exercised, 
and  it  has  a  conversion  price  that  is , 
substantially  below  the  fair  market 
value  of  the  underlying  stock  on  the  date 


of  Issuance,  transfer  to  a  person  whd'is 
not  an  eligible  ^arehohter  under  ' 
paragraph  (b)(1)  of  this  section,  or 
material  modification  within  the  '  ' 
meaning  of  paragraph  (lK4)(iii). 

(v)  Examples.  The  applumtiM  of  this 
para^apfa  (I)(4)  may  be  illustrated  by 
the  following  examples,  fai  eardi  of  the 
examples,  tte  S  corporation 
requirements  of  section  1361  are 
satisfied  except  as  otherwise  stated,  the 
corporation  has  hr  effect  an  S  election 
under  section  1362,  and  the  corporation 
has  only  the  shareholders  described. 

Example  t.  Transfer  of  call  option  to 
ineligible  shareholder.  0)  8>  •  corporation, 
has  te  shareholders.  S  issues  call  options  to  a 
A  B,  and  C.  Who  are  not  shareholders, 
einpioyees,'or  independent  contractors  of  S.  ~ 
The  options  have  a  strike  price  of  $40  aUd  are 
issued  on  a  date  when  the  tetr  market  value 
of  S  stock  is  also  $40.  A  year  later,  D 
purchases  A's  option.  On  the  date  of  transfer, 
the  fair  market  value  of  S  stock  is  $80. 

(ii)  On  the  date  the  call  option  is  issued,  its, 
st^e  price  is  not  substantially  below  the  teir 
market  value  of  S  stock.  Under  paragraph 
(I)(4)(iii)(A)  of  this  section,  however,  whether 
the  call  option  is  a  second  class  of  stock  must 
be  redetermined  if  the  call  option  is 
transferred  to  a  person  who  is  not  an  eligible 
shareholder  of  S.  D  is  not  an  eligible  ■ 
shareholder  of  S  because  S  already  has  35 
shareholders.  Because  on  the  date  the  call 
option  is  transferred  to  D  its  strike  price  is 
50%  of  the  fair  market  value,  the  sbike  price 
ts  substantially  below  the  fair  market  value 
of  the  S  stock.  Accordingly,  the  call  option  ts 
treated  as  a  second  dass  of  stock  as  of  die 
date  it  is  transferred  to  O  if,  at  that  time,  it  is 
determined  that  the  option  is  subetantially 
certain  to  be  exercised.  The  detehniiution  of 
whether  the  option  is  substantially  certain  to 
be-exerdsed  is  made  on  the  basis  of  ad  the 
facts  and  dreumstances. 

Example  2.  Call  option  issued  in 
xxjnnection  with  the  performance  of  services, 
(i)  B  is  a  bona  fide  employee  of  S,  a 
corporation.  S  issues  to  B  a  caU  option  in 
coimectioa  with  6*0  performance  of  services. 
At  the  time  the  caU  option  is  issued,  it  is  not 
transferable  and  does  not  have  a  readily 
ascertainable  fair  market  value.  However,  the 
call  option  becomes  transferable  before  it  is 
exercised  by  B. 

(ii)  While  the  option  is  not  transferable, 
under  para^aph  (l)(4Hiii)(B)(.^  of  this  section 
if  it  not  treated  as  a  second  ^sa  of  stock, 
regardless  of  its  strike  price.  When  the  option 
becomes  transferable,  that  paragraph  ceases 
to  apply,  and  the  general  nde  of  paragraph 
(l)(4Kiu)(A)  of  this  section  applies. 
Accordingly,  If  the  option  is  matmially 
modified  or  is  transferred  to  a  person  who  is 
not  an  eligible  shareholder  under  paragraph 
(b)(1)  of  this  section,  and  on  the  date  of  such 
moddication  or  transfer,  the  option  is 
substantiaUy  certain  to  be  exercised  and  has 
a  strike  price  substantiaUy  below  the  fair 
market  value  of  the  underlying  stock,  the 
optiou  is  treated  as  a  second  dass  of  stock. 

(5)  Straight  debt  safe  harbor— {i)  In 
general.  Notwithstanding  paragra^ 
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(1}(4)  of  this  section,  straight  debt  is  not 
treated  as  a  second  class  of  stock.  For 
purposes  of  section  1361(c)(5)  and  this 
section,  the  term  “straight  debt”  means 
a  written  unconditional  obligation, 
regardless  of  whether  embodied  in  a 
formal  note,  to  pay  a  sum  certain  on 
demand,  or  on  a  specified  due  date, 
which — 

(A)  Does  not  provide  for  an  interest 
rate  or  payment  dates  that  are 
contingent  on  profits,  the  borrower’s 
discretion,  the  payment  of  dividends 
with  respect  to  common  stock,  or  similar 
factors; 

(B)  Is  not  convertible  (directly  or 
in^rectly)  into  stock  or  any  other  equity 
interest  of  the  S  corporation;  and 

(C)  is  held  by  an  individual  (other 
than  a  nonresident  alien),  an  estate,  or  a 
trust  described  in  section  1361(C)(2). 

(ii)  Subordination.  The  fact  that  an 
obligation  is  subordinated  to  other  debt 
of  the  corporation  does  not  prevent  the 
c  bligation  from  qualifying  as  straight 
debt 

(iii)  Modification  or  transfer.  An 
obligation  that  originally  qualifies  as 
straight  debt  ceases  to  so  qualify  if  the 
obligation — 

(A)  Is  materially  modified  so  that  it  no 
longer  satisfies  the  definition  of  straight 
debt,  or 

(B)  Is  transferred  to  a  third  puty  who 
is  not  an  eligible  shareholder  under 
paragraph  (b)(1)  of  this  section. 

(iv)  T^atment  of  straight  debt  for 
other  purposes.  An  obligation  of  an  S 
corporation  that  satisfies  the  definition 
of  straight  debt  in  paragraph  (l)(5)(i)  of 
this  section  is  not  treated  as  a  second 
class  of  stock  even  if  it  is  considered 
equity  imder  general  principles  of 
Federal  tax  law.  Such  an  obligation  is 
generally  treated  as  debt  and  when  so 
treated  is  subject  to  the  applicable  rules 
governing  indebtedness  for  other 
purposes  of  the  Internal  Revenue  Code. 
Accordingly,  interest  paid  or  accrued 
with  respect  to  a  straight  debt  obligation 
is  generally  treated  as  interest  by  the 
corporation  and  the  recipient  and  does 
not  constitute  a  distribution  to  which 
section  1368  applies.  However,  if  a 
straight  debt  obligation  bears  a  rate  of 
interest  that  is  unreasonably  high,  an 
appropriate  portion  of  the  interest  may 
be  recharacterized  and  treated  as  a 
payment  that  is  not  interest.  Such  a 
re^aracterizadon  does  not  result  in  a 
second  class  of  stock. 

(v)  Treatment  of  C  corporation  “debt” 
upon  conversion  to  S  status.  If  a  C 
corporation  has  outstanding  an 
obligation  that  satisfies  the  definition  of 
strai^t  debt  in  paragraph  0)(5)(0  of  this 
section,  but  that  is  considered  equity 
under  general  principles  of  Federal  tax 
law,  the  obligation  is  not  treated  as  a 


second  class  of  stock  for  purpose  of  this 
section  if  the  C  corporation  converts  to 
S  status.  In  addition,  the  conversion 
from  C  corporation  status  to  S 
corporation  status  is  not  treated  as  an 
exchange  of  debt  for  stock  with  respect 
to  such  an  instrument. 

(6)  Inadvertent  terminations.  See 
section  1362(f)  and  the  regulations 
thereimder  for  rules  relating  to 
inadvertent  terminations  in  cases  where 
the  one  class  of  stock  requirement  has 
been  inadvertently  breached. 

(7)  Effective  date.  Section  1.1361-1  (1) 
generally  applies  to  taxable  years  of  a 
corporation  beginning  on  or  after 
January  1, 1992.  However,  paragraph 
(i)(4)  of  this  section  does  not  apply  to 
instruments,  obligations,  or 
arremgements  issued  or  entered  into  on 
or  before  August  8, 1991. 

Fred  T.  Goldberg,  Jr., 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  91-19185  Filed  8-8-91;  12:44  pm] 
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26  CFR  Part  1 
[PS-4-731 
RIN  1545-AC37 

One  Class  of  Stock  Requirement; 
Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  requirement 
that  a  small  business  corporation  have 
only  one  class  of  stock. 

DATES:  The  public  hearing  will  be  held 
on  Thursday,  October  31, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Thursday,  October  17, 1991. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building, 

1111  Constitution  Avenue  NW., 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
Attn:  CC:CORP:T:R,  (PS-4-73),  room 
5228,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
202-377-9236  or  (202)  566-3935  (not  toll- 
fi«e  numbers). 

SUPPLESSENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 


regulations  under  section  1361  of  the 
Intemfd  Revenue  Code  of  1988.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  S  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules”  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
October  17, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  fit)m  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  caimot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  ft’om  the  persons  testifying. 
Copies  of  the  agenda  vnll  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  ( Corporate). 

[FR  Doc.  91-19186  Filed  8-8-91;  IZ'44  pm] 
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26  CFR  Part  1 
[FI-19-85] 

RIN  1545-AQ03 

Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Coupons 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  rules  and  regulations 
section  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  on  the 
treatment  of  original  issue  discount 
(ODD)  that  arises  under  section  1286(a) 
of  the  Internal  Revenue  Code.  The  text 
of  these  temporary  regulations  also 
service  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 
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OATES:  Written  commmts  and  requests 
to  speak  at  a  public  hearing  (with 
outlines  of  oral  oonunents)  must  be 
received  by  Thursday,  October  24, 1991. 
The  public  bearing  is  scheduled  for 
Thursday,  November  7, 1991,  at  10  a.m. 
See  the  notice  oi  public  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

ADDRESSES:  Send  written  comments  and 
requests  to  speak  at  the  public  hearing 
(with  outlines  of  oral  comments)  to; 
Internal  Revonie  S«vice.  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 

CC:CX»P:Til  (FH9-65),  room  5228, 
WashingtoQ,  EC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  S.  Smith,  telephone  202-566-3297 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  rules  and  regulations  section  of 
this  issue  of  the  F^eral  Register  add 
new  S  1.1286-1T  to  part  1  of  title  26  of 
the  Code  of  Federal  Regulations.  These 
temporary  regulations  provide  guidance 
on  the  treatment  of  OID  that  arises 
under  Code  section  1286(a).  For  the  text 
of  the  new  temporary  regulations,  see 
T.D.  8358,  puMished  in  the  rules  and 
regulations  section  of  this  issue  of  the 
F^eral  Register.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determine  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  ^exibility 
Act  (5  UAC  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regidatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  thek  entirety.  A  public 
hearing  on  these  proposed  regulations 
will  be  held  on  November  7, 1991,  at  10 
a.m.  See  the  notice  of  public  hearing 


published  elsewhere  in  tins  issue  of  the 
Fedend  Re^ster. 

Drafting  Information 

The  principal  author  of  these 
proposed  relations  ia  Mark  S.  Smith. 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

Michael ).  Mundiy, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-19230  Filed  6-8-91: 3:16  pm) 
SiUJNO  CODE  4S3S41-II 


26  CFR  Part  1 

RIN  154S-AQ03 

Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Coupons;  Hearing 

agency:  Internal  Revmue  Service. 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulaticxis  that  ap{dy  to 
taxpayers  bedding  stripped  bonds  and 
stripped  coupons  under  section  1286  of 
the  Internal  Revenue  Code. 

DATES:  The  pidiKc  hearing  will  be  held 
on  Thursday,  Novwnber  7, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  (Httl  comments  must  be 
received  Thursday,  October  24, 1991. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Commissioner's 
Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW..  Washington.  DC 
Requests  to  speak  and  outlines  of  oral 
comments  should  be  submitted  to  the 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn; 
CC:CORP:T:R  {n-19-65j.  room  522a 
Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231.  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  ia  proposed 
regulations  that  provide  guidance  on  the 
treatment  of  original  issue  discount 
(OID)  that  arises  under  Code  section 
1286(a).  The  guidance  is  needed  to 
simplify  the  tax  treatment  of  certain 
stripped  bonds  and  stripped  coupons. 
These  regulations  a;^>ear  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 
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The  rules  of  |  601.601(a)f3)  of  the 
"Statement  of  Procedor^  l^es”  (26 
CFR  part  601)  ^all  apply  with  respect  to 
the  public  hewing.  Penwna  who  have 
sub^ted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  ndemaking  and  who  also 
desire  to  preeoit  or^  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday. 
October  24, 1901.  an  outiine  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  th^  wish  to 
devote  to  eadi  mil^ect 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presoitaticHi  exduaive  of  the  time 
consumed  by  tibc  questions  from  die 
pand  for  the  government  and  answers 
to  these  questions. 

Because  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  ajn. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  firom  the  p«sons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer  Assistant 
Chief  Counsel  (Corporate). 

[FR  Doc.  91-19231  FRed  6-6-91;  3:19  pm) 
BILUNe  CODE  4SS»at-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AD-FRL-3983-9] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revision  of  the 
Visibitity  FIP  for  Artrona 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Suji^lemental  notice  requesting 
comment. 

summary:  On  February  8, 1901.  EPA 
proposed  to  require  the  Navajo 
Generating  Statiem  (NCS)  in  Page. 
Arizima.  to  meet  new  emission 
limitations  to  address  visibility 
impairment  in  the  Grand  Canyon 
National  Park  (GCNP)  (55  FR  5173). 
Over  380  comments  wwe  received 
during  the  initial  comment  period.  Smee 
the  close  of  tiie  commwit  period,  many 
meeting  have  taken  place  amcnig 
representatives  of  Salt  River  Project 
(SRP)  acting  on  behalf  of  the  NGS 
owners,  and  representatives  of  the 
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Grand  Canyon  Trust  (GCT)  and  the 
Environmental  Defense  Fund  (EDF) 
acting  on  behalf  of  their  organizations. 
Representatives  of  the  State  of  Arizona 
and  EPA  also  have  participated  in  most 
of  the  meetings.  Very  recently, 
representatives  of  the  NGS  owners  and 
the  environmental  groups  have  agreed 
on  a  sulfur  dioxide  (SO2)  control 
strategy  for  NGS  ai  d  have 
recommended  that  it  be  adopted  by 
EPA.  That  strategy  includes  a  0.10 
pounds  per  million  British  thermal  units 
SOi  emission  limitation  for  the  NGS 
(approximate  to  a  90  percent  control 
level)  based  on  a  rolling  annual  average 
and  phased  in  by  unit  in  1997, 1998,  and 
1999.  In  addition,  NGS  would  shift  its 
maintenance  schedule  such  that  six  unit- 
weeks  of  planned  maintenance  would 
occur  between  November  1  and  March 
15  each  year.  They  have  entered  into  a 
memorandum  of  understanding  (MOU) 
memorializing  their  agreement  which 
they  have  submitted  (together  with 
associated  documents)  to  EPA  and 
which  is  printed  in  the  appendix  to  this 
notice.  In  today’s  notice,  ^A  is 
announcing  that  it  has  reopened  the 
public  comment  period  on  this 
rulemaking  to  solicit  comments  on  this 
new  information. 

DATES:  Comments  must  be  received  by 
no  later  than  September  9, 1991.  The 
EPA  is  providing  a  30-day  public 
comment  period,  extending  30  days  from 
the  date  of  signahire  on  this  notice.  In 
order  to  facilitate  public  participation, 
EPA  is  providing  actual  notice  of  this 
action  to  persons  commenting  on  the 
February  8, 1991,  proposal,  where 
addresses  are  available. 
addresses: 

Comments 

Send  comments  to  EPA’s  Central 
Docket  Section,  Office  of  the  General 
Counsel  ATTN:  A-89-02A,  room  1500, 
401  M  Street  Washington,  DC  20460. 

Docket 

Pursufuit  to  section  307(d)(1)(B)  of  the 
Clean  Air  Act  (Act),  42  U.S.C. 
7607(d)(1)(B),  this  rulemaking  is  subject 
to  the  procedural  requirements  of 
section  307(d).  Therefore,  EPA 
established  Docket  A-89-02A  for  this 
rulemaking.  Further,  materials  related  to 
the  development  of  this  notice,  including 
summaries  of  the  meetings  EPA  has 
participated  in  with  the  outside  parties 
and  information  exchanged,  have  been 
placed  in  this  docket.  All  dockets  are 
available  for  public  inspection  and 
copying  between  8:30  a.m.  to  12  noon 
and  1:30  p.m.  to  3:30  p.m.,  Monday 
through  Friday,  at  EPA’s  Central  Docket 
Section,  Office  of  the  General  Counsel, 


room  1500,  401  M  Street  S.W., 
Washington,  DC.  A  reasonable  fee  may 
be  charged  for  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  H.  StoneBeld,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standeirds  (MD-15),  Research  Triangle 
Park,  North  Carolina  27711,  (919)  541- 
5350  or  FTS  629-5350. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  169A  of  the  Act  42  U.S.C. 
7491,  sets  as  a  national  goal  “the 
prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility’’  in  certain  national  parks 
and  wildernesses,  including  the  GCNP. 
On  December  2, 1980,  EPA  promulgated 
regulations  (45  FR  80084,  codified  at  40 
CFR  51.300  et  seq.)  to  implement  section 
169A.  ’The  regiilations  required  36 
affected  States  to  revise  their  State 
implementation  plans  (SIP’s)  to 
implement  the  various  elements  of  the 
visibility  protection  program.  Among 
these  provisions  is  the  requirement  that 
each  affected  State  include  in  its  SIP 
such  emission  limitations,  schedules  of 
compliance,  and  other  measures  as  may 
be  necessary,  to  make  reasonable 
progress  toward  the  national  visibility 
goal  (see  40  CFR  51.302(c),  section 
169A(b)(2)).  Measures  for  achieving 
reasonable  progress  include  best 
available  retrofit  technology  (BART) 
and  a  long-term  strategy  (see  40  CFR 
51.302(c)  (1)  and  (2),  section  169A(b)(2) 
(A)  and  (B)).  Where  a  State  fails  to 
submit  the  SIP  revisions  necessary  to 
meet  its  obligations  under  the  visibility 
protection  program,  EPA  may  act  in 
place  of  the  State  pursuant  to  a  Federal 
implementation  plan  (FIP)  under  section 
110(c)  of  the  Act,  42  U.S.C.  7410(c). 

The  State  of  Arizona  was  among 
several  States  which  failed  to  adopt  and 
submit  the  SIP’s  required  by  those 
regulations.  The  EDF  and  other 
environmental  groups  filed  a  citizen’s 
suit  alleging  that  EPA  had  failed  to 
perform  a  nondiscretionary  duty  under 
section  110(c)  of  the  Act  to  promulgate 
visibility  FIP’s  for  the  States  that  had 
failed  to  submit  SIFs  to  EPA  as  called 
for  by  the  1980  visibility  regulations 
[EDF\.  Reilly,  No.  C826850  RPA  (N.C. 
Cal.)).  The  EPA  and  the  plaintiffs 
negotiated  a  court-approved  (and 
subsequently  revised)  settlement 
agreement  and  EPA  initiated  a  program 
to  promulgate  FIP’s  for  the  States  failing 
to  submit  the  required  visibility  SIP’s. 

As  part  of  that  program,  on  September  5, 
1989,  EPA  published  a  notice  (54  FR 
36948)  announcing  a  preliminary 
decision  to  attribute  a  significant  portion 


of  wintertime  visibility  impairment  of 
the  GCNP  to  emissions  from  the  NGS. 
Then  on  February  8, 1991,  EPA  proposed 
to  revise  the  visibility  FIP  for  Arizona  to 
include  an  emission  limit  for  NGS  to 
address  the  visibility  impairment 
observed  in  the  GCNP  (55  FR  5173).  The 
EPA  requested  comment  on  several 
control  options  including  but  not  limited 
to  the  following  rule  elements  and 
specific  regulatory  alternatives:  (1) 
Emission  limitations,  including 
limitations  ranging  between  0.50  and 
0.10  Ibs/MMBtu;  (2)  averaging  times, 
including  a  3-hoiu:,  30-day,  and  annual 
periods;  and  (3)  implementation 
schedules,  includiiig  one  providing  for 
plantwide  compliance  by  the  year  2000. 
Based  on  the  information  available  to  it 
at  the  time,  EPA  proposed  to  adopt  an 
emission  limitation  of  0.30  Ibs/MMBtu 
with  compliance  determined  on  a  30-day 
rolling  average  basis.  The  EPA  proposed 
that  the  limits  would  be  phased  in  by 
unit  in  1995, 1997,  and  1999. 

In  addition  to  soliciting  written 
comments  during  the  comment  period, 
EPA  also  held  a  public  hearing  on 
March  18  and  19, 1991,  in  Phoenix, 
Arizona.  A  copy  of  the  transcript  of  the 
hearing  is  in  Docket  A-89-02A. 

A  more  extensive  discussion  of  the 
background  for  this  rulemaking  was 
provided  in  EPA’s  February  8, 1991 
notice  of  proposed  rulemaking. 
Generally,  readers  should  refer  to  that 
notice  since  only  an  abbreviated 
background  has  been  reiterated  here. 

New  Information  After  the  Close  of  the 
Comment  Period 

After  the  comment  period  closed  on 
April  19, 1991,  at  the  recommendation  of 
EPA,  representatives  of  SRP,  GCT,  and 
EDF  have  and  many  meetings  discussing 
alternative  approaches  to  EFA’s 
February  8  proposal.  Very  recently,  the 
outside  parties  have  agreed  to 
recommend  that  EPA  adopt  an 
alternative  which  calls  for  promulgation 
of  a  0.10  Ib/MMBtu  SOi  emission 
limitation  for  the  NGS  (approximate  to  a 
90  percent  control  level)  based  on  a 
rolling  annual  average  and  phased  in  by 
unit  in  1997, 1998,  and  1999.  In  addition, 
under  the  agreement,  NGS  would  shift 
its  maintenance  schedule  such  that  a  full 
six  unit-weeks  of  planned  maintenance 
would  occur  between  November  1  and 
March  15  each  year.  Under  specific 
conditions,  less  than  a  full  six  unit- 
weeks  of  maintenance  between 
November  1  and  March  15  may  be 
allowed. 

Representatives  of  EPA  participated 
in  many  of  the  meetings  with  the  parties, 
assisted  in  drafting  documents  to 
support  a  potential  agreement  between 
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the  parties,  and  provided  technical 
assistance.  Representatives  of  the  State 
of  Arizona  also  attended  several  of  the 
meetings  and  provided  some  technical 
support.  New  technical  materials  and 
cost  information,  including  adjustment 
of  the  potential  control  costs  to  1992 
dollars,  were  exchanged  between  the 
parties  and  EPA.  Summaries  of  the 
meetings  and  significant  conversations 
in  which  EPA  was  involved  and  copies 
of  the  new  material  and  information 
which  were  submitted  to  or  developed 
by  EPA  have  been  included  in  Docket 
A-8&-02A. 

The  outside  parties  memorialized  their 
agreement  in  t^  MOU  which  they  have 
submitted  to  EPA  along  with 
recommended  regulatory  requirements 
for  the  final  rulemaking  action.  The  SRP 
has  estimated  the  total  levelized  aimual 
cost  (in  1992  dollars}  for  this  alternative 
as  $89.6  million  and  for  the  alternative 
EPA  proposed  in  February  1961  as  $106 
million.  The  EPA  notes  that  the 
alternative  incorporated  in  the  MOU 
would  provide  more  visibility  protection 
for  the  GCNP  at  a  lower  cost  for  NGS 
and  its  customers  than  the  February  8, 
1991  proposal.  Thus,  EPA  is  giving 
serious  consideration  to  the  control 
option  recommended  by  the  outside 
parties. 

The  text  of  the  MOU  and  its 
attachment  are  reprinted  as  appendix  A 
to  this  notice.  The  first  attachment  to  the 
MOU  sets  forth  the  regulatory 
requirements  to  address  visibility 
impairment  that  the  parties  to  the  MOU 
have  recommended  that  EPA  adopt  as  a 
final  rule. 

Legal  Rationale 

On  July  30, 1991,  attorneys  for  the 
parties  wrote  to  EPA  to  provide  a  legal 
rationale  that  they  believed  would 
justify  EPA’s  adoption  of  the  control 
alternative  eventually  recommended  by 
the  parties.  A  letter  Patrick  M. 
Raher,  Hogan  and  Hartson  for  Grand 
Canyon  Trust  and  Environmental 
Defense  Fund,  and  Henry  Nickel, 

Htmton  and  Williams  for  Salt  River 
Project,  dated  July  30, 1991,  is  an 
attachment  to  the  MOU  and  is  set  forth 
in  appendix  a  to  this  notice.  Briefly,  it 
asserts  that  the  regulatory  alternative 
that  SRP,  EDF,  and  GCT  have 
recommended  to  EPA  meets  the 
requirements  in  sectioi  169A(bK2)  of  the 
Act  that  implementation  plan  revisions 
addressing  visibility  impairment  achieve 
“reasonable  progress"  toward  the 
national  visibility  goal.  The  EPA’s  Office 
of  General  Counsel  reviewed  the  Raher/ 
Nickel  letter  and  concurred  in  a 
memorandum  stating  that,  subject  to 
any  significant  points  that  may  be  raised 
in  the  reopened  comment  period,  the 


“reasonable  progress"  argument  would 
provide  the  core  of  a  defensible 
rationale  in  support  of  the  rulemaking 
alternative  in  question  under  the 
specific  circumstances  of  this  case.  A 
memorandum  entitled  "Legal  Rationale 
for  Rulemaking  Alternative  in  Grad 
Canyon  Visibility  Proceeding,"  from 
Gregory  B.  Foote,  Assistant  General 
Counsel  to  WilHam  G.  Rosenberg, 
Assistant  Administrator,  dated  August 
2. 1991.  is  reprinted  as  appendix  B  to  this 
notice. 

EPA  Discretimi 

Throughout  the  meetings  with  the 
representatives  of  the  EDF,  GCT.  SRP. 
and  the  State  of  Arizona,  EPA  stafi  have 
noticed  that  the  parties  discussion  in  no 
way  infringed  upon  the  Agency’s 
unfettered  rulemaking  discretion.  In  an 
August  2, 1991  letter  to  representatives 
of  SRP.  GCT,  and  EDF,  EPA’s  General 
Counsel  restated  this  explaining,  in  part, 
that  while  he  commended  the  parties* 
efforts  to  reach  common  ground.  “EPA 
at  all  times  retains  complete  and 
unfettered  discretion  over  both  the 
substantive  provisions  of  any  final 
regulations  and  the  legal  ratimiale 
supporting  that  regulation."  ' 

Solicitation  of  Comments 

The  EPA  believes  that  the  parties’ 
agreement  and  associated 
recommendation  to  EPA,  the  underlying 
technical  materials  and  cost  information 
which  has  been  exchanged,  and  the 
Agency’s  commitment  to  public 
partidpaticm  constitute  good  cause  for 
reopening  the  comment  period. 
Accordingly.  EPA  requests  comments  on 
an  aspects  of  the  rulemaking  alternative 
that  is  the  subject  of  the  MOU,  including 
the  regulatory  terms  and  the  legal 
rationale.  That  alternative  is  set  forth  in 
appendix  A  (and  associated 
attachments)  to  this  notice.  Where 
addresses  are  available,  commenters  on 
the  February  8. 1991  proposal  will  be 
notified  by  mail  of  this  notice  in  order  to 
facilitate  their  ability  to  comment  on 
this  notice. 

List  oi  Subjects  in  40  CFR  Part  52 

Air  poUution  control.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recmrdkeeping  requirements.  Sulfur 
oxides. 

Dated:  August  8, 1991. 

William  B.  Rosenberg, 

Assistant  Administrator  for  Air  and 
Radiation. 

‘  Letter  bom  E.  Donald  Elliott  General  Counsel, 
to  Patrick  Raher  and  Henry  Nickel.  August  Z 1991. 


Appendix  A — Atisona  Visibility 
Implementation  Plan  Memorandum  of 
Understanding 

The  undersigned  recommend  that  EPA  take 
final  action  on  the  Navajo  Generating  Station 
(“NGS”)  visibility  rulemaking  consistent  with 
the  August  7. 1991,  'Ttecommended 
Regulatory  Requirements  for  the  NGS 
Visibility  Rulemaking,”  and  the  Raher/Nickel 
july  30, 1991.  letter  to  Thomas  C.  Kieman, 
which  are  attached  to  this  memorandum  and 
incorporated  by  reference. 

The  undersiffoed  agree  to  recommend  to 
the  managements  of  their  respective 
organizations  ‘  that  their  Governing  or 
Policy-Making  Bodies  or  Office  commit  not  to 
appeal  a  final  regulation  that  implements  the 
recommendations  set  forth  in  the  attachments 
to  this  memorandum  nor  support  in  any  way 
the  efforts  of  another  interested  party  in  such 
an  appeal.  The  commitments  adopted  by  the 
Governing  or  Policymaking  Bodies  or  Office 
of  these  organizations,  after  action  on  these 
recommendations,  to  abide  by  the  terms  of 
this  memorandtnn  will  be  expressed  in  an 
exchange  of  letters  of  agreement — as  soon  as 
possible  and  with  the  expectation  that  this 
will  occur  no  later  than  30  days  after 
publication  of  the  final  rule  in  the  Federal 
Register — to: 

)ohn  McNamara,  Salt  River  Project,  1521 

Ihoject  Drive,  Mioenix,  Arizona  85281 
Edward  Norton,  Grand  Canyon  Trust  suite 

30a  1400 16th  Street  NW,  Washington,  DC 

20036 

Once  EPA  promulgates  the  final  rule,  EDF 
and  the  NGS  participants  will  petition  (a)  the 
United  States  Circuit  Court  of  Appeals  fm  the 
Ninth  Circuit  to  vacate  the  judgement  below 
and  remand  the  matter  pending  in  EDF  v. 
Reilly,  Na  90-15284  to  &e  court  bebw  with 
instructions  to  dismiss  and  (b)  the  United 
States  District  Court  for  the  Northern  District 
of  California  to  dismiss  EDR  v.  Reilly,  C-6850 
RPA. 

John  McNamara. 

Authorized  Representative  for  and  Chairman 
of  the  Coordinating  Committee  for  the 
Participants  in  NGS. 

Edward  Norton, 

President,  Grand  Canyon  Trust 
Robert  Ynhnke, 

Senior  Attorney,  Environmental  Defense 
Fund. 


'  The  respective  orgaaizalions  for  John 
McNamara  are  the  participants  in  NGS,  Salt  River 
Project  Agricultural  Improvement  and  Ponver 
District  Arizona  Public  Servica  Company.  Tucson 
Electric  Power  Company,  D^Mrtment  of  Water  and 
Power  of  the  City  of  Los  Angles,  Nevada  Power 
Company,  and  the  United  States  Department  of  the 
Interior;  for  Edward  Norton  are  the  Grand  Canyon 
Trust  The  Wilderness  Society,  the  National 
Wildlife  Federation,  and  tiie  Sierra  Club;  and  for 
Robert  Yunke  is  the  Environmental  Defense  Fund. 
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First  Attachment  to  the  MOU 

Recommended  Regulatory  Requirements  for 
the  Navajo  Generating  Station  Visibility 
Rulemaking 

August  7, 1991 

1.  Applicable  to  the  fossil  fuel-fired,  steam- 
generating  equipment  designated  as  Units  1, 

2,  and  3  at  the  Navajo  Generating  Station 
(NGS). 

2.  Consistent  with  the  terms  of  this 
document  the  sulfur  oxides  emission 
limitation  for  NGS  is  0.10  lbs  SOx/MMBtu  of 
heat  input  on  an  annual  rolling  average  basis. 
Emission  controls  will  be  installed  and 
operated  on  the  following  schedule: 

— One  unit  by  November  19. 1997; 

— ^Two  units  by  November  19, 1998; 

— ^AU  units  by  August  19, 1999. 

The  emissions  from  all  units  subject  to  this 
emission  limitation  will  be  averaged  to 
determine  compliance. 

3.  Schedule  of  compliance — interim 
deadlines: 

Date  of  binding  contract  for  A/E  firm 
to  design  and  procure  the  control 
system  needed  for  compliance. 6/92 
Start  of  on-site  construction  of  con¬ 


trol  system  for  the  frrst  unit .  1/95 

Initiation  of  start-up  testing: 

First  unit.... .  5/97 

Second  unit.... . 5/98 

Third  unit _ _ 2/99 


The  interim  deadlines  will  be  extended  if  it 
can  be  demonstrated  to  the  Administrator 
that  compliance  with  the  deadlines  in 
paragraph  2  would  not  be  affected. , 

4.  Continuous  emission  monitors  will  be 
installed  to  determine  compliance  with  the 
emission  limitations.  This  equipment  will 
meet  the  specifrcations  listed  in  appendix  B 
of  40  CFR  part  60  and  the  quality  assurance 
procedures  found  in  appendix  F  of  40  CFR 
part  60. 

5.  Recordkeeping  and  reporting 
requirements: 

— Report  to  EPA  emissions  as  required  by  the 
procedures  foimd  in  40  CFR  60.7; 

— Maintain  records  according  to  the 
procedures  found  in  40  CFR  60.7; 

— FGD  unit  outages  must  be  reported  to  EPA 
by  the  next  business  day;  and 
— A  follow-up  written  report  must  be  filed 
within  30  days  of  the  repair  stating  how  the 
repair  was  acconq>lished  and  justifying  the 
amount  of  time  taken  for  the  repair. 

6a.  Compliance  with  the  annual  rolling 
average  shall  be  determined  on  a  daily  basis 
by  dividing  the  total  sulfur  dioxide  emitted  by 
the  total  energy  of  the  fuel  consumed  during 
the  previous  365  boiler-operating  days. 

b.  For  each  unit,  in  determining  compliance 
with  the  annual  average  emission  limitation 
during  the  first  year  of  operation  of  the 
control  equipment  installed  to  comply  with 
this  emission  limitation,  periods  during  which 
one  of  the  following  conations  are  met  shall 
be  excluded: 


i.  Equipment  or  systems  do  not  meet 
designer's  or  manufacturer's  performance 
expectations. 

U.  Field  installation  including  engineering 
or  construction  precludes  equipment  or 
systems  from  performing  as  designed. 

The  periods  to  be  excluded  shall  be 
determined  by  the  Administrator  based  on 
the  periodic  reports  of  compliance  with  this 
emission  limitation  which  shall  identify  the 
times  proposed  for  exclusion  and  provide  the 
reasons  for  the  exclusion,  including  the 
reasons  for  the  FGD  outage.  The  report  also 
shall  describe  the  actions  taken  to  avoid  the 
outage,  to  minimize  its  duration,  and  to 
reduce  SOi  emissions  at  the  plant  to  the 
extent  practicable  while  the  FGD  imit  was 
not  fully  operational.  Whenever  the  time  to 
be  excluded  exceeds  a  cumulative  total  of  30 
days  for  any  FGD  unit  the  NGS  owner  or 
operator  shall  file  a  report  within  15  days 
addressing  the  history  of  and  prognosis  for 
the  performance  of  the  control  equipment 

&  In  addition  to  the  foregoing,  the 
Administrator  of  EPA  shall  exclude  fr'om  the 
compliance  determination  any  periods  for 
whi^  the  Administrator  finds  that  the 
control  equipment  is  out  of  service  because  of 
catastrophic  failure  of  any  FGD  unit  which 
occurred  for  reasons  beyond  the  control  of 
the  NGS  owners  and  operators  and  could  not 
have  been  prevented  by  good  engineering 
practice,  including  appropriate  maintenance. 

d.  All  equipment  needed  to  comply  with 
this  emission  limitation  will  be  operated 
consistent  with  good  engineering  practice  to 
reduce  emissions  and  outages  and  to  return 
the  FGD  system  to  full  operation  as 
expeditiously  as  practicable. 

7.  On  3/16/93  and  every  year  thereafter, 
the  NGS  owner  or  operator  will  prepare  a 
long-term  maintenance  plan  for  the  grid  that 
NGS  serves  covering  the  period  from  the  date 
of  the  filing  to  3/15  of  the  next  year  showing 
at  least  six  unit-weeks  of  maintenance  for 
NGS  in  the  ll/l  to  3/15  period,  except  as 
provided  below,  to  further  reduce  S(^ 
emissions  during  the  winter.  This  plan  will  be 
developed  consistent  with  the  criteria 
established  by  the  Western  States 
Coordinating  Council  of  the  North  American 
Electric  Reliability  Council  to  ensure 
adequate  reserve  margin.  The  full  six-unit 
weeks  of  winter  maintenance  need  not  occur 
if  any  of  the  following  circumstances  arise: 

a.  There  is  no  need  for  six-unit  weeks  of 
scheduled  periodic  maintenance  in  the  year 
cox'ered  by  the  plan. 

b.  The  reserve  margin  on  any  electrical 
system  served  by  NGS  would  fall  to  an 
inadequate  level  as  defined  by  the  criteria 
referred  to  in  paragraph  7  above.  In  such 
case,  the  scheduled  maintenance  may  be 
moved  out  of  the  ll/l  to  3/15  period. 

c.  The  cost  of  compliance  with  this 
provision  would  be  excessive.  Costs  of 
compliance  would  be  excessive  when  the 
economic  savings  to  the  owners  of  moving 
NGS'  maintenance  out  of  the  ll/l  to  3/15 
period  exceeds  $50,000  per  unit^ay  of 
maintenance  moved. 

d.  A  major  forced  outage  at  a  unit  occurs 
outside  (he  winter  months,  and  necessary 


periodic  maintenance  occurs  during  the 
period  of  forced  outage. 

The  NGS  owner  or  operator  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  such  an  event  precluded 
the  need  for  a  full  six-unit  weeks  of 
scheduled  maintenance  during  the  period 
specified.  Where  six  unit-weeks  of  scheduled 
maintenance  is  precluded,  the  NGS  owner  or 
operator  shall  nevertheless  make  best  efforts 
to  conduct  as  much  scheduled  maintenance 
as  practicable  during  the  winter  period. 

8.  EPA  and  the  Arizona  Department  of 
Environmental  Quality  reviewed  the  need  to 
reheat  the  exhaust  gases  to  ensure 
appropriate  plume  rise  with  the  lower  gas 
exit  temperatures  associated  with  a  0.10  lb/ 
MBtu  ei^ssion  limitation  and  found  that 
reheating  of  the  exhaust  gas  is  not  necessary 
to  prevent  a  violation  of  national  ambient  air 
quality  standard.  Moreover,  discussions  with 
Oie  State  of  Arizona  indicate  that  the  visible, 
water  vapor  plume  that  would  be  present 
with  a  scrubber  without  reheat  instead  of  the 
clear  stacks  that  NGS  now  has,  does  not  pose 
a  condition  that  requires  regulatory  attention 
under  State  or  federal  law.  The  elimination  of 
the  need  to  reheat  the  exhaust  gas  will  result 
in  a  significant  reduction  in  capital  and 
operational  costs. 

Second  Attachment  to  the  MOU 
Hogan  ft  Hartson, 

Columbia  Square, 

555  Thirteenth  Street  NW. 

Washington,  DC  20004-1109 
July  30, 1991 
Thomas  C  Kieman, 

Chief  of  Staff  to  the  Assistant  Administrator 
for  Air  and  Radiation, 

Environmental  Protection  Agency, 

401  M  Street  SW,. 

Washington,  DC  20460 

Re:  Timing  Issues  in  Arizona  Visibility  SIP 

Dear  Tom:  The  purpose  of  this  letter  is  to 
present  our  views  on  the  legal  rationale  for  a 
visibility-related  emission  limitation  that 
would  contain  different  compliance  deadlines 
than  the  EPA  proposal.  As  you  know,  our 
clients  are  discussing  a  recommendation  to 
the  Agency  on  an  alternative  to  EPA's 
proposed  rule.  Specifically,  EPA's  proposed 
0.30  lbs./MMBtu,  30-day  average  limitation, 
to  be  achieved  on  a  phased  basis  beginning 
in  1995,  has  been  compared  to  various  0.10 
lbs./MMBtu  limitations  using  different 
averaging  periods  and  different  schedules  for 
phasing  in  this  limitation.  Among  these 
alternatives,  a  0.10  lbs./MMBtu  emission 
limitation  on  a  rolling  annual  average,  phased 
in  by  unit  in  1997, 1998,  and  1999,  a^ieves 
greater  reductions  at  less  cost  than  the  EPA 
proposal. 

If  the  Agency  were  to  adopt  such  a 
limitation,  the  parties  believe  that  the  legal 
rationale  for  the  final  rule  should  be  that  this 
limitation  represents  “reasonable  progress 
toward  meeting  the  national  goal  [of  the 
prevention  of  any  future,  and  the  remedying 
of  any  existing,  impairment  of  visibility  in 
mandatory  class  I  Federal  areas].”  40  CFR 
51.300(a);  42  U.S.C.  160A(b)(2)  ft  160A(a)(l).  . 
The  parties  jointly  believe  that  this  legal 
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rationale  is  in  accord  with  section  189A(bK2) 
of  the  Clean  Air  Act  In  explaining  the  basts 
for  this  final  rule,  we  would  hope  that  the 
Agency  Indicates  in  the  preamble  that  the 
0.10  lb8./MMBtu  limitation  offers  a  higher 
lev^  of  controls  at  a  lower  cost  than  would 
be  provided  by  EPA's  BART  guidelines, 
which  focus  on  NSPS  levels  of  control 
although  the  BART  guidelines  do  provide  the 
methodology  employed  in  deciding  the  level 
of  SOt  reductions.  Finally,  we  also  hope  that 
the  preamble  notes  that  by  Imposing  a  0.10 
Ibs./MMBtu  emission  limitation,  which 
requires  the  installation  of  a  state-of-the-art 
SOx  scrubber,  no  other  sulfur  oxide  emission 
controls  should  be  required  at  NGS  under 
section  189A. 

Thank  you  for  considering  this  matter  in 
the  development  of  the  final  rule.  Please 
contact  us  if  you  have  any  questions. 

Sincerely, 

Patrick  M.  Raher, 

Hogan  &Hartson  for  Grand  Canyon  Trust  and 
Environmental  Defense  Fund. 

Henry  V.  Nickel 

Hunton  &  Williams  for  Salt  River  Project 

Appendix  B 

United  States  Environmental  ProtecUon 
Agency, 

Washington,  DC  20460, 

Office  of  General  Counsel 

Memorandum 

Subject:  Legal  Rationale  for  Rulemaking 
Alternative  in  Grand  Canyon  Visibility 
Proceeding 

From:  Gregory  B.  Foote,  Assistant  General 
Counsel 

To:  William  C.  Rosenberg.  Assistant 
Administrator  for  Air  and  Radiation 

Introduction 

You  have  requested  my  opinion  regarding  a 
possible  legal  rationale  in  support  of  a 
rulemaking  alternative  for  the  February  1991 
proposal  to  establish,  under  section  ie9A  of 
the  Clean  Air  Acl  sulfur  dioxide  emission 
limitations  at  the  NaVajo  Generating  Station 
(NGS)  in  order  to  remedy  visibility 
impairment  at  Grand  Canyon  National  Park. 
In  particular,  you  have  asked  that  I  review  a 
joint  letter  dated  July  30. 1991,  from  Patrick 
M.  Raher,  representing  the  Grand  Canyon 
Trust  and  the  Environmental  Defense  Fund 
(GCT/EDF),  and  Henry  V.  Nickel 
representing  the  Salt  River  Project  (SRP).  The 
Raher/Nickel  letter  recommends  that,  in  the 
event  EPA  adopts  a  Gnal  rule  for  NGS 
requiring  a  0.10  lbs./ mmbtu  emission 
limitation  on  a  rolling  annual  average,  phased 
in  by  unit  in  1997, 1998,  and  1999,  EPA  should 
also  adopt  the  legal  rationale  described  in  tiie 
July  30  letter  in  support  of  such  a  final  rule. 

At  the  outset  I  note  that  General  Counsel 
Don  Elliott  recently  responded  to  Messrs. 
Raher  and  Nickel  by  letter  dated  August  2. 
1991  (copy  attached).  Don  Elliott's  letter 
reminded  those  parties  that  EPA  must  at  all 
times  retain  full  discretion  in  deciding  on 
both  the  substantive  content  of  and  legal 
rationale  for  its  Hnal  rulemaking  actions. 

Thus,  although  the  General  Couiuel  assured 
Raher  and  Nickel  that  EPA  would  carefully 
consider  their  views,  he  made  it  clear  that 


EPA  could  give  no  assurance  that  those 
views  would  be  adopted.  Tlie  General 
Counsel's  tetter  did  not  address  the  merits  of 
the  Raher/Nickel  letter,  a  subject  that  I  will 
address  below. 

Brief  Answer 

In  brief,  the  Raher/Nickel  letter  would 
focus  on  the  “reasonable  progress'' 
requirement  in  section  169A(B)(2)  as  the  basis 
for  EPA’s  Bnal  action  on  the  NGS  rulemaking. 
That  general  approach  is  basically  sound  and 
could,  in  my  opinon.  provide  the  core  of  a 
defensible  rationale  in  support  of  the 
prospective  final  rule  in  question.  My  views 
on  this  rulemaking  alternative  are  set  forth  in 
greater  detail  below.  Please  note  that  I  have 
not  yet  discussed  those  views  in  detail  with 
the  General  Counsel  Once  he  has  reviewed 
them,  however,  this  memorandum  could  form 
part  of  the  basis  for  a  supplemental  notice 
advising  the  public  that  EPA  Is  considering 
the  specific  regulatory  option  in  question,  and 
soliciting  comment  on  that  option. 

Discussion 

Section  169A(b)(2)  of  the  Clean  Air  Act 
requires  that  visibility  implementation  plans 
contain  such  emission  limits,  schedules  of 
compliance  and  other  measures  as  may  be 
necessary  to  make  reasonable  progress 
toward  the  national  visibility  goal  These 
plan  provisions  include,  as  appropriate. 

BAR'T  (section  169A(b)(2)(A)),  and  a  long¬ 
term  strategy  (section  169A(b)(2)(B)).  Thus, 
“reasonable  progress”  is  the  overarching 
requirement  that  implementation  plan 
revisions  under  section  169A(b)(2)  must 
address,  while  subparagraphs  (A)  and  (B)  are 
more  specific  expressions  of  rulemaking 
authority  that  are  incorporated  into  the 
parent  subsection  (b)(2).  In  crafting  the 
visibility  reasonable  progress  requirements. 
Congress  did  not  explicitly  address,  and 
apparently  did  not  even  consider,  whether 
there  could  be  greater  visibility  improvement 
at  a  lower  cost  in  furtherance  of  the  national 
goal  through  an  implementation  plan 
provision  that  relied  more  generally  on 
subsection  (b)(2),  rather  than  on  the  specific 
provisions  of  subparagraph  (A)  and/or 
subparagraph  (B).  Where  Congress  has  not 
directly  spoken  to  the  precise  question  at 
issue,  EPA  may  make  a  reasonable 
construction  of  the  statute  that  is  appropriate 
in  the  context  of  the  particular  program  at 
issue.  Chevron,  U.S.A..  Inc.  y.  Natural 
Resources  Defease  Council  Inc.,  467  U.S.  837, 
842-45  (1984). 

In  the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
February  8, 1991  (56  Fed.  Reg.  5173),  EPA 
proposed  a  0.30  Ibs/MMBtu  emission  . 
limitatioa  for  NGS,  to  be  determined  on  a  30- 
day  rolling  average  and  to  be  phased  in  by 
unit  in  1995, 1997  and  1999.  EPA  explicitly 
requested  comment  on  other  control  options 
permitted  under  the  Act  including,  inter  alia, 
the  following  rule  elements  and  specific 
regulatory  alternatives: 

(1)  Emission  limitations,  including  a 
limitation  of  0.10; 

(2)  Averaging  times,  including  an  annual 
averaging  period:  and 

(3)  Implementation  schedules,  including  a 
sch^ule  that  extended  to  2000.  Q'A  also 


solicited  comment  generally  on  regulatory 
issues  raised  by  interested  parties.  In  my 
opinion,  the  specific  rulemaking  alternative 
now  under  consideration  is  within  the  scope 
of  die  February  1991  proposal  However,  in 
order  to  Insure  full  public  consideration  of 
this  alternative,  I  strongly  recommend  that 
EPA  issue  a  supplemental  notice  providing  a 
further  opportunity  for  public  comment 

As  you  know,  the  staff  of  the  Office  of  Air 
and  Radiation  has  considered  the  rulemaking 
alternative  consisting  of  a  0.10  Ibs/MMBtu 
emission  limitation,  to  be  determined  on  a 
rolling  aimual  average  and  phased  in  by  unit 
in  1997, 1998  and  1999,  and  has  reviewed 
supporting  technical  and  cost  information.  I 
understand  that  the  staff  has  concluded  that 
greater  visibility  improvement  at  less  cost 
can  be  achieved  by  this  alternative,  as 
compared  to  the  rule  proposed  in  the 
February  1991  notice,  which  applied  the 
BART  Guidelines  focusing  on  NSPS  levels  of 
control  to  the  facts  of  this  case.  I  understand 
that  the  staff  also  referred  to  the  BART 
guidelines  to  provide  the  methodology 
employed  in  developing  the  level  of  sulfur 
dioxide  reductions  in  the  alternative 
presently  under  consideration.  See  sections 
189A(g)  (1)  and  (2). 

Based  on  the  staff  conclusions  regarding 
the  factual  circumstances  of  this  case,  EPA 
could  reasonably  find  that  the  present 
alternative,  with  its  higher  exp^ed  visibility 
improvement  and  lower  expected  costs  (in 
comparison  to  the  February  1991  proposed 
rule),  best  fulfills  the  overarching  statutory 
requirement  in  section  166A(b)(2)  (which 
incorporates  the  more  speciRc  provisions  of 
subparagraphs  (A)  and  (B))  that 
Implementation  plan  regions  adopted  under 
section  169A  make  "reasonable  progress" 
toward  the  national  visibility  goal 

Conclusion 

In  sum,  subject  to  any  significant  points 
that  may  be  raised  in  the  reopened  comment 
period.  I  believe  that  under  the  specific 
circumstances  of  this  case  EPA  could  rely  on 
the  provisions  of  section  169A(b)(2)  as  the 
source  of  delegated  ndemaking  authority  for 
the  present  alternative.  The  Agency  has 
weighed  the  relevant  factors  and  could 
appropriately  conclude  that  this  alternative 
reasonably  interprets  and  harmonizes  the 
statutory  provisions  in  a  way  that  best 
furthers  the  overarching  legislative  purpose 
to  achieve  reasonable  progress  toward  the 
national  visibility  goal.  See,  e.g.,  Pubiic 
Citizen  v.  Department  of/uslice,  109  S.CL 
2558, 2566  (1989);  Church  of  the  Holy  Trinity 
V.  United  States,  143  U.S.  457, 459,  (1896);  see 
also  Citizens  to  Save  Spencer  County  y.  EPA, 
600  F.2d  844  (D.C,  Cir.  1979)i 

Finally,  1  note  that  by  promulgating  a  0.10 
Ibs/MMBtu  emission  limitation  which 
requires  installatioa  of  state-of-the-art  SO,  . 
scrubber  technology,  the  staff  expects  that  no 
other  federal  implementation  plan  revisions 
requiring  SO,  control  should  be  necessary  at 
NGS  under  section  169A.  I  qxpress  no  view 
on  this  essentially  technical  and  policy 
matter.  , 

Attachment. 
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Attadunaot  to  Appendix  B 

Uitited  States  Environmental  Protection 
Agency 

Washington,  DC  20460 
Office  of  General  Counsel 
August  2. 1991 

Mr.  Patrick  M.  Raher,  ■ 

Hogan  a  Haitson  for  Grand  Canyon  Trust 
and  Environmental  Defense  Pond, 
Columbia  Square, 

555  Thirteenth  Street  NW.v 
Washington,  DC  20004-1109 
Nfr.  Henry  V,  Nickel, 

Hunton  &  Williams  for  Salt  River  Project 
2000  Pennsylvania  Ave.,  NW, 

Washington,  DC  20036 
RE:  Timing  Issues  in  Arizona  Visibility  FIP 
Dear  Mr.  Raher  and  Mr.  Nickel;  This  is  in 
response  to  your  letter  of  July  30, 1991  to  Tom 
Kiernan,  Chief  of  Staff  to  Assistant 
Administrator  Bill  Rosenberg. 

.  I  note  with  interest  your  views  on  a 
possible  legal  rationale  for  a  final  rule 
addreraing  visibility-related  emission 
limitations  for  Navajo  generating  Station. 
EPA  applauds  your  efiorts  to  find  common 
ground  that  may  lead  to  an  amicable 
conclusion  to  this  important  rulemaking.  The 
Agency  is  giving  your  views  careful 
consideration  as  it  moves  toward  final  action. 
I  want  to  remind  you,  however,  that  of  course 
EPA  at  all  times  retains  complete  and 
unfettered  discretion  over  both  the 
substantive  provisions  of  any  final  regulation 
and  the  legal  rationale  supporting  that  final 
action. 

President  Bush  reiterated  this  important 
principle  in  the  Statement  by  the  president 
accompanying  the  signing  of  the  Negotiated 
Rulemaking  Act  of  1990, 104  Stat.  4969,  5 
U.S.C.  581  (1990).  A  copy  of  the  Statement  is 
enclosed  for  your  reference.*  The  Statement 
noted  d>at  under  the  Appointments  Clause  of 
the  Constitution.  Article  n.  Sec.  2,  Cl.  2, 
governmental  authority  may  be  exercised 
only  by  officers  of  the  United  States.  In 
particular,  the  President  emphasized  that 
“Federal  officials  will  retain  their  full 
statutory  and  constitutional  respoiuibility  tp 
make  all  administrative  determinations  on 
regulatory  matters.”  Clearly,  this 
responsibility  extends  to  all  material  aspects 
of  a  final  regulatioa  under  section  1G9A  of  the 
Clean  Air  Act.  Accordingly,  while  we 
appreciate  the  views  you  ^ve  placed  before 
us,  EPA  can  give  no  assurances  nor  negotiate 
any  bindmg  commitments  that  it  will 
ultimately  adopt  the  regulatory  approach  or 
the  legal  rationale  you  have  recommended. 

Sincerely, 

E.  Donald  Elliott, 

Assistant  Administrator  and  General 
Counsel. 

(FR  Doc.  91-19272  Filed  ft-12-91:  8:45  am] 
BUJJNQ  CODE  SfiSO-CO-H. 


'  The  Presideafs  signing  sutain«it  was  pubhsbed 
in  the  Weekly  Compilatioa  of  PreaidenUal 
Documents  (Vol.  26,  no.  48.  page  1945 j  December  3, 
1990,  and  is' not  repUbHshed  in  this  Federal  Register 
document 


FEDERAL  MARITIME  COMMISSION . 
46  era  Part  586 
[Docket  No.  9I724] 

Actions  To  Ad^t  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/Korea  Trade 

'agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  time  to  comment. 

summary:  The  Federal  Maritime 
Commission,  in  response  to  apparent 
unfavorable  conditions  in  the  foreign 
oceanbome  trade  between  the  United 
States  and  Korea,  has  proposed  the 
imposition  of  fees  on  Korean-Hag 
vessels  calling  at  United  States  ports  (56 
FR  26361;  June  7, 1991).  Korean  law  and 
regulations  preclude  U.S.  carriers 
operating  in  the  U.S./Korea  trade  from 
engaging  in  trucking  activities  and 
directly  contracting  for  rail  services  in 
Korea.  The  effect  of  the  proposed  nile 
will  be  to  adjust  or  meet  unfavorable 
conditions  created  by  those  laws  and 
regulations  by  imposing  countervailing 
burdens  on  the  Korean-flag  carriers. 
American  President  Lines,  Ltd.  now 
requests  a  45  day  extension  of  time  for 
filing  comments,  citing  discussions  held 
in  Seoul,  July  8-9, 1991,  between 
delegations  of  the  United  States  and 
Republic  of  Korea  and  uncertainty  over 
the  scope  of  the  understanding  reached 
at  those  discussions.  The  extension  is 
requested  to  provide  time  to  obtain  an 
interpretation  from  appropriate  officials. 
The  Commission  grants  the  request  for  a 
45  day  extension.  Parties  who  have 
already  filed  comments  will  be  allowed 
to  supplement  those  comments  on  or 
before  the  new  due  date. 
dates:  Comments  due  on  or  before 
September  16, 1991. 

ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  N\V., 
Washington,  DC  20573-0001,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington,  DC  20573-0001, 
(202)  523-5740. 

By  the  Coounissioo. 

Joseph  C  Policing^ 

Secretary. 

[FR  Doc.  91-19178  Filed  8-12-91;  6:45  am] 
BtLUNQ  cooe  'S7s».ei-M 


FEDERAL  COMMUNICATIONS 
COMMISSION  .  . 

47CFRPart25  -v 

[Gen.  Doi^'et  Na  84-1234} 

Mobile-Satellito  Service. 

AGENCY:  Federal  Communications  -  ■ 
Commission.  '  .  ^ 

action:  Tentative  decision. 

summary:  The  Commission  has  issued  a 
Tentative  Decision  reconsidering 
several  decisions  related  to  the  licensing 
of  a  domestic  mobile  satellite  service 
(MSS)  provider  in  the  1545-1559  MHz 
and  1646.5-1660.5  MHz  frequency  bands. 
This  action  is  promptly  by  the  decision 
of  the  Court  of  Appeals  for  the  District 
of  Columbia,  which  remanded  of  the 
Commission  for  further  consideration 
two  aspects  of  its  decisions.  (See 
Aerdiiautical  Radio,  Inc.  v.  FCC,  No.  88- 
1009,  slip  op.  (March  19, 1991).)  This 
Tentative  Decision  concludes  that  the 
Commission  possesses  statutory 
authority  to  adopt  a  rule  to  require  that 
the  MSS  licensee  shall  be  a  consortium 
comprised  of  qualified  applicants. 
Further,  the  Commission  tentatively 
concludes  that  a  consortium 
requirement  is  a  reasonable  exercise  of 
the  Commission’s  rulemaking  authority 
and  compelling  factors  unique  to  this 
proceeding  require  that  a  consortium 
approach,  rather  than  comparative 
hearings,  be  adopted.  Additionally,  the 
decision  tentatively  concludes  that  the 
financial  requirements  previously 
imposed  for  participation  in  the 
consortium  should  be  modified  and  the 
three  entities  whose  applications  were 
reinstated  by  the  court  should  be 
provided  an  opportunity  to  join  the 
consortium  at  this  time. 

DATES:  Comments  may  be  filed  on  or 
before  September  4, 1991.  Reply 
Comments  may  be  filed  on  or  before 
September  23, 1991. 

ADDRESSES:  Federal  Communications  < 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 
Fern  Jarmulnek,  Satellite  Radio  Branch, 
Common  Carrier  Bureau  (202)  634-1624, 
or  Kathleen  Abernathy,  Office  of 
General  Counsel  (202)  632-7020. 
SUPPtXMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Tentative 
Decision  regarding  the  Court  of  Appeals 
remand  in  Ae  mobile-satellite  service 
prqceeding.  adopted  July  30, 1991  and 
released  August  2, 19^. 

The  full  text  of  this  Commission  :< 
decision  is  available  for  inspection  and 
copying  during  the  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
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MSS^"thd&>iiituniinh:mixmdad^1^^^  , 
Um  u>n8ortfum  rule  was  a  permissible 
and  reasonable  exercise  of  its 
mlematdng  authority.  ■*' 

.Public  Interest  CoiisidMalioiis  , 

A.  The  Commission  Set  forth 
compelling  public  interest  reasons  for 
promptly  authorizing  an  MSS  licensee 
without  die  necessity  of  further  time 
consuming  administrative  proiceedings. 
International  considerations  render  it 
very  unlikely  that  a  domestic  mobile 
satellite  ser^ce  would  be  implemented 
'  in  the  upper  E^band  utdess  the  ^  ' 

Comndssion  is  prepared  to  go  forutard 
with  an  author^lng  in' die  very  near 
fiiture.'ltt  order  to  ensure  sufficient' '' '' 
spectrum  for  a  domestic  system, 
die  United  States  must  suci^ssfUIllr 
complete  the  ongoing  international 
frequency  assignments  and  coordination 
process.  Effective  United  States 
participation  in  this  coordination 
process  is  not  possible  without  the 
active  assistance  and  presence  of  a  U.S. 
authored  liceruee  at  coordination 
meetings.  If  the  United  States  does  not 
continue  its  participation,  assisted  by  a 
licensee,  the  United  States  would,  hi  all 
likelihood,  be  prevented  from  obtaining 
"  sufficient  spectrum  after  other  countries 
pursuing  the  coordination  of  their  own 
systems  continue  the  coordination 
process  without  the  United  States. 

Reinstated  Applicants 

7,  Having  tentatively  concluded  that 
adoption  of  a  mandatory  consortium  .  . 
rule  is  in  the  public  interest,  the  ■  ’ 

Commission  next  considers  entry 
criteria.  The  court  vacated  the  cash 
contribution  requirement  set  forth  in  the 
Second  Report  and  Order,  2  FCC  Red 
485  (1987),  and  reinstated  the  three 
appheations  dismissed  for  failure  to 
meet  this  requirement  With  regard  to 
the  ^  million  financial  eligibility 
standard  resources  for  the  venture  to  get 
underway  and  an  adequate 
capitalization  base  for  attracting 
additional  financing.  These  goals  have 
been  met  Therefore,  the  Commission 
,  tentatively  concludes  that  no  minimum 
contribution  will  be  required  of  the 
reinstated  applicants  as  a  condition  of 
participation,  in  the  consortium.  Rath^, 
each  applicant  will  have  60  days  from  ‘ 
the  release  of  the  Final  Decisiem  in  the  '  ' ' 
proceeding  to  provide  7^>fSC  with  an 
unconditional  letter  of  credit 
performance  bond  or  cash  in  the  amount 
it  wishes  to  invest  AKfSC  will  be 
required  to  either  ihodify  its 
Stockholders  Agreement  or  to  authorize 
an  additional  subscription  ofrer  to 
accommodate  these  additional 
contributions  within  60  days  of  the  date 


230k  t919M  Street  NW;, Washington.  ' 
DC  and  in  the  Domestic  Facilities  Public 
Reference  Room,  room  6220.-202S  M 
'  Street  NWh  Washiagton.  DC.  The 
complete  text  of  this  decision  may  also 
bo  purchased  bom  the  Commission's 
'  copy  contractors.  Downtown  Copy 
Center  (202)  452-1422, 21st  Street  NW., 
Washiii^on.  DC  20036.  i 

Summary  of  Tentative  Dedsioa  ' 

1.  The  Commission  has  issued  a . 
Tentative  Decision  reconsidering 
several  orders  related  to  the  licensing  of 

.  a  domestic  mobile  satellite  service 
(MSS)  provider  in  the  1545^1559 MHz 
:  and  164641-1660.5  MHz  Erequency  bands. 
This  action  is  prompted  by  the  d^sion 
of  tile  Court  of  Appeals  for  the  District 
of  Columbia,  which  remanded  to  the 
Commission  for  further  consideration 
two  aspects  of  the  orders  resting  to  the 
licensing  of  a  domestic  mobile-satellite 
service  provider.  See  Aeronautical 
Radio,  Inc.  v.  FCC,  No.  88-1009,  llip  op. 
(March  19, 1991).  l^t,  the  court  fotmd 
the  manner  in  which  the  Commission 
imposed  the  requirement  that  applicants 
demonstrate  their  financial 
qualifications  through  a  cash 
contribution  to  be  a^itrary  and 
capricious.  Second,  the  court  vacated 
the  Conunission's  consortium  rules, ' 
holding  that  the  Conunission  had  not 
provided  adequate  justification  for  its 
decision  to  forego  comparative  hearings 
on  the  competing  applications.  The.  court 
also  reversed  the  dismissal  of  the 
applications  submitted  by  Global  Land 
Mobile  Satellite,  Inc.,  Globesat  Express 
end  Mobile  Satellite  Service,  Inc. 

(MSSI). 

2.  The  Commission  concludes  that  it 
possesses  statutory  authority  to  adopt  a 
rule  that  requires  tiiat  the  MSS  licensee 
shall  be  a  consortium  comprised  of 
qualified  applicants.  Further,  the 
Commission  tentatively  concludes  that  a 
consortium  requirement  is  a  reasonable 
exercise  of  the  Commission's 
rulemaking  authority  and  compelling 
factors  unique  to  this  proceeding  require 
that  a  mandatory  consortium  approach, 
rather  than  comparative  hearings,,  be 
adopted.  Additionally,  the  financial ' 
requirements  previously  imposed  for 
participation  in  the  conrortium  should 
be  modified  and  the  three  entities, whose 
appticalions  were  rehistated  the 
court  should  be  provided  an  opportunity 
to  join  the  consortium  at  this  time. 

Legal  Authority 

3.  The  Commimications  Act  does  not 
specifically  reference  coniparative 
hearings  as  a  means  of  selecting  a 
licensee.  Rather  it  provides  that  the 
Commission  may  not  deny  an 
application  without  affording  an 


opportunity’ fr>r  liearing.^47tJ.S.C.  369(ek 
Tim' concept  of  the  statutory  entitiem^t 
fov  comparative  hearings  stems  frtNa  the 
Supreme's  Comt  declson  in  Ashbacker 
'  Radio  Cotp.  v.  FCC,  326U.S.  327  (1945). 
In  Aebbacker,  the  Court  determined  tiiat 
where  two  bona  fide  applications  are  ' 
mutually  exclusive,  tiie  grant  of  one  ' 
without  a  hearing  to  both  deprives  the 
bser  of  the  right  to  a  hearing  set  forth  in 
section  309.  However,  there  are  well- 
established  exceptions  to  the 
entitlement  ki  Aihbacker.  In  U.S.  v. 
Storer  Broadcasting  COh  351  U.S.  192 
(1936),  the  Supreme  Court  clarified  that 
■  thh  oi^iortunity  for  hearii^  afiorded  in 
section  SW-do^-not  wtthdrdw  from  tiie 
^  ConumSsion  its  rulemaking  authority.' 

'  Thus,  the  5(orer  decision  establishes 
''  that  the  Conunission  need  not  hold  a  frdl 
adjudicatory  hearing  prior  to  denial  of 
an  application  that  is  inconsistent  with 
rules  enacted  under  the  broad  public 
interest  standard.  Additionally,  as  noted 
in  a  recent  court  of  appeals  decision,  the 
Ashbacker  Court  also  implied  that  the 
Conunission  could,  without  a  hearing, 
grant  one  of  two  competing  applications 
for  permanent  license  “if  it  found  that 
public  interest  demanded  such  urgency." 
La  Star  Cellular  Telephone  Co.  V.  FCC, 
899  F.2d  1233, 1235  (DC  Cir.  1990),  citing 
Ashbacker,  326  U.S.  at  333. 

4.  Section  303  of  the  Act  provides  tiiat 
the  Commission  shall  perform  its 
rulemaking  functions  “as  public  - 
convenience.  Interest,  or  necessity 
requires,"  amd  may  “make  such 
regulations  not  inconsistent  'witii  law" 
as  necessary  to  carry  out  the  provisions 
of  the  Act  47  U.S.C.  303,  303(f),  303(r).  In 
this  instance,  the  Commission  exercised 
its  rulemaking  authority  when  it 
determined  in  the  MSS  proceeding,  after 
notice  and  full  opportunity  for  pu^c 
comment  that  the  public  interest  would 
best  be  served  by  licensing  a  consortium 
of  all  qualified,  willing  MSS  applicants 
rather  than  selecting  one  applicant  as  a 
licensee  from  among  the  twelve 
individual  applicants  by  comparative 
hearing  or  lottery.  This  procedure 
appears  fully  consistent  with  the  Storer 
de^ion  and  thus  appears  to  satisty 
established  legal  requirements  for 
denying  any  MSS  applications  that  do  ' 
not  meet  the  conso^um  requirement.  ‘ 
The'  rule  itself  obviates  the  need  to  hold 
full  section  309(e)  hearings,  comparative 
or  otherwise. 

5.  The  Commission  determined  that 
under  section  303's  broad  public  interest 
standard  it  was  authorized  to  adopt  a 
consortium  licensing  rule,  rather  than 
comparative  hearings  or  a  lottery.  Citing 
its  historical  process  of  licensing  other 
domestic  satellite  services  and  the 
circumstances  unique  to  authorizing 
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by  which  the  intended  contributions 
must  be  committed.  The  applicants  will 
then  have  60  days  to  covert  their  funds 
into  investment  shares.  Each  of  the  three 
reinstated  applications  will  be 
conditioned  upon  each  party 
individually  providing  the  Commission 
with  certification  of  its  completed  stock 
purchase.  AMSC  must  certify  within  10 
days  after  the  date  on  which  the  stock 
pu^ase  is  made  that  each  of  the  new 
members  have  made  an  initial 
investment  The  ownership  share  of 
each  of  the  participating  members  is  to 
be  proportional  to  its  contribution. 

Conclusion 

13.  By  this  Tentative  Decision,  the 
Commission  seeks  to  resolve  the 
licensing  issues  that  have  been 
remanded  to  it  in  a  manner  that  will 
best  ensure  the  implementation  of  a  U.S. 
domestic  MSS  system  in  the  upper  L- 
band.  The  Commission  has  fully 
considered  the  alternative  of  holding 
comparative  hearings,  but  has 
concluded  that  the  exigencies  of  the 
international  coordination  process 
require  that  it  proceed  immediately  with 
a  domestic  licensee.  If  any  other  course 
is  pursued,  the  United  States  will  likely 
be  unable  to  secure  enough  spectrum  in 
the  upper  L-band  to  support  a  viable 
domestic  system. 

14.  Pursuant  to  the  procedures  set  out 
in  §  1.415  of  the  Commission’s  rules,  47 
CFR  1.415,  interested  parties  may  file 
comments  on  this  Tentative  Decision  on 
or  before  September  4, 1991  and  reply 
comments  on  or  before  September  23, 
1991.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 


contained  in  the  comments,  provided 
that  such  information  is  plac^  in  the 
public  file,  and  provided  that  the  fact  of 
the  Commission's  reliance  is  noted  in 
the  Final  Decision  to  follow. 

15.  In  accordance  with  the  provisions 
of  S  1.419  of  the  Commission’s  rules,  47 
CFR  1.419,  formal  participants  shall  file 
an  original  and  five  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  ten 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted. 
Comments  and  reply  comments  should 
be  sent  to:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  All  documents 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
Domestic  Facilities  Division  Public 
Reference  Room,  room  6220,  2025  M 
Street  NW.,  Washington,  DC.  For 
general  information  on  how  to  file 
comments,  please  contact  the  FCC 
Consumer  Assistance  and  Information 
Division  at  (202)  632-7000. 

16.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  tentative  decision  until  the 
time  a  public  notice  is  issued  stating 
that  a  substantive  disposition  of  the 
matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 


k 


(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission’s  staff  whidi 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
the  presentation  on  the  Commission’s 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation  on  the  day  of  oral 
presentation.  That  written  summary 
must  be  served  on  the  Commission’s 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Eadi  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretfuy 
has  been  served,  and  must  also  take  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  47  CFR  1.1231.* 

Ordering  Clauses 

17.  Accordingly,  pursuant  to  sections 
4(i},  4(j].  214(c).  303(r).  and  309  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  4(i),  4(j),  214(c). 

303(r)  and  309,  we  hereby  give  notice 
that  ^e  policies  set  forth  in  diis 
document  are  adopted  as  a  Tentative 
Decision. 

Federal  Communications  Commisaion. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-19366  Filed  8-12-91;  8:45  am] 
MLUNQ  CODE  6712-01-11 


1  Any  communicatkHis  regarding  specific  pending 
applicationa  or  the  grant  of  temporary  authority 
authorized  herein  are  subiect  to  the  or  parte  nilea 
for  restricted  proceedings.  See  47  CFR  1.120a 
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DEPARTMENT  OF  AGRICULTURE 
Cooperativa  State  Research  Service 
Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972,  (Pub.  L  92-463,  86  Stat  776-776), 
the  Cooperative  State  Research  Service 
annoimces  the  following  meeting: 

Name:  Committee  of  Nine. 

Dates:  September  11-13, 1991. 

Time:  8:30  a  jn.-5  pan.. 

Place:  Cornell  University,  Roberts 
Hell  Conference  Room  170,  Ithaca,  NY. 

Type  of  Meeting:  Open  to  the  publia 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit 

Comments:  The  public  may  file 
wr  itten  comments  before  or  after  the 
meeting  with  the  contact  person  listed 
below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two 
or  more  States,  6md  to  make 
recommendations  for  allocation  of 
regional  research  funds  appropriated  by 
Congress  under  the  Hatch  Act  for 
research  at  the  State  Agriculture 
Experiment  Stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Edward  M.  Wilson, 
Executive  Secretary,  U.S.  Department  of 
Agriculture,  Cooperative  State  Research 
Service,  room  328,  Aerospace  Building, 
Washington,  DC  20250,  Telephone:  202- 
401-6040. 

Done  at  Washington,  DC  this  2nd  day  of 
August  1991. 

John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  91-19210  Filed  8-12-91;  8:45  am] 
Bttxmo  COOK  ssio-aa-WT 


FoTMtSandc* 

Beartooth  Mountains  OH  and  Gas 
Leasing  EIS 

AQENCY:  Forest  Service,  USDA. 

ACnON:  Extension  of  scoping  comment 
date. 

Due  to  a  variety  of  reasons  numerous 
parties  have  requested  that  the  public 
scoping  comment  for  the  Beartooth 
Mountains  Oil  and  Gas  Leasing  EIS  be 
extended.  Therefore,  in  response  to 
these  requests,  I  have  extended  the 
scoping  period  to  September  30, 1991. 

The  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
published  in  the  Federal  Register  of  June 
27, 1991,  (56  FR  29458)  is  hereby 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Hatfield,  Interdisciplinary  Team 
Leader,  Custer  National  Forest 
Beartooth  Ranger  District,  Rt  2,  Box 
3420,  Red  Lodge,  Montana  59068,  (406) 
446-2103. 

John  W.  Munnna, 

Regional  Forester. 

[FR  Doc.  91-19182  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  M10-11-M 

DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Wholesale 
Trade. 

Form  Numbeifs):  Various. 

Agency  Approval  Number:  None. 

T^e  of  Request:  New  collection. 
Burden:  659,100  hours. 

Number  of  Respondents:  520,000. 

Avg  Hours  Per  Response:  One  hour 
and  fifteen  minutes. 

Needs  and  Uses:  The  Census  Biu^au 
will  conduct  the  census  of  wholesale 
trade  as  part  of  the  1992  Economic 
Censuses.  The  economic  censuses  are 
the  primary  source  of  facts  about  the 
structure  and  functioning  of  the  Nation’s 
economy.  They  provide  essential 
information  for  government  business, 
and  the  public.  In  particular,  census 


results  serve  as  part  of  the  framework 
for  the  national  accoimts;  furnish 
sampling  fi-ames  and  benchmarics  for 
economic  surveys;  and  provide  detailed, 
comprehensive  information  for  use  in 
policy  making,  planning,  and  program 
administration.The  1992  Census  of 
Wholesale  Trade  will  use  a  mail 
canvass,  supplemented  by  data  firom 
Federal  administrative  records,  to 
measure  the  economic  activity  of 
approximately  one-half  million  business 
establishments  classified  in  Standard 
Industrial  Qassification  Division  F.  This 
sector  is  comprised  mainly  of 
establishments  engaged  in  selling 
merchandise  to  retailers:  to  industriaL 
commerciaL  institutionaL  farm,  or 
professional  business  users;  to 
construction  contractors:  or  to  other 
wholesalers. 

Affected  Public:  Businesses  or  other 
for-profit  organizations.  Small 
businesses  or  organizations.  Non-profit 
institutions.  State  or  local  governments. 

Frequency:  Every  five  years. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer;  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  D(^ 
Forms  Clearcince  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  8, 1991. 

Edward  NGchals, 

Departmental  Forms  Clearance  Officer, 

Office  of  Management  and  Organization. 

[FR  Doc.  91-19232  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  MIO-OT-F 

Agency  Information  Coiiection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 

Atmospheric  Administration 
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Title:  Marine  Mammals:  General 
Incidental  Take  Permits.  SmaU  Take 
Exemptions,  and  CertiRcates  of 
Inclusion 

Form  Number:  None;  OMB — 0646-0083 
Type  of  Request:  Revision  of  a  currently 
approved  collection 
Burden:  25  respondents:  25  reporting 
hours;  average  hours  per  response — 
hour. 

Needs  and  Uses:  The  only  valid  general 
permit  issued  to  the  American 
;  Tunaboat  Association,  has  less  than 
ten  certificates  of  inclusion  active 
under  it  Although  no  other  general 
permit  applications  are  expected,  the 
information  collection  is  required  to 
accommodate  it  and  any  additional 
I  requests  for  permits  or  certificates  of 
inclusion. 

Affected  Public:  Businesses  or  other  for 
profit  small  businesses  or 
organizations. 

Frequency:  Annual,  tri-annual. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 
OMB  Desk  Officer  Ronald  Minsk,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,'(202)  3^-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Ronald  Minsk,  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  7, 1991. 

Edward  Michals, 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  91-19168  FUed  8-12-91;  8:45  am] 
aajJNQ  CODE  ssKMmr-M  - 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provision  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  institute  of 
Standards  and  Technology. 

Title:  Advanced  Technology  Program. 

Form  Number  NIST-1262  &  1263, 
OMB#  0863-0009.  - 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  500  respondents;  20,000 
reporting  hours.  Average  40  hours. 


Needs  and  Uses:  The  National 
Institute  of  Standards  and  Technology 
has  established  and  the  Advanced 
Technology  Program  (ATP)  to  accelerate 
the  commercialization  of  technological 
innovations  and  refinement  of 
manufacturing  technologies  by  U.S. 
businesses.  Ihe  information  requested  is 
necessary  to  assure  a  fair  and  equitable 
process  to  evaluate  and  fund  proposals 
submitted  to  the  program. 

Affected  Public:  businesses.  Federal 
agencies,  small  businesses,  non-profit 
institutions,  and  state  or  local 
governments. 

Frequency:  One-time  response. 

Respondent’s  Obligation:  Required  for 
Benefits. 

OMB  Desk  Officer  Maya  A. 

Bernstein,  (202)  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated;  August  8, 1991. 

Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

[FR  Doa  91-19233  Filed  8-12-91;  8:45  am] 
BHUNO  CODE  3$10-13-« 


International  Trade  Administration 
[A-122-601] 

Amendment  of  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  of  Brass  Sheet 
and  Strip  From  Canada  To  Announce 
an  Intent  To  Revoke,  In  Part,  the 
Antidumping  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-8922. 


Preliminary  Detennination  To  Revoke, 
in  Part,  the  Antidumping  Order 

Background 

On  January  30i  1990,  Ratcliffs/Sevem 
Limited  (Ratcliffs)  requested  revocation 
'  in  part  of  the  antidumping  order  on 
brass  sheet  and  strip  firom  Canada. 

On  July  1, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Fedei^  Register  (58  ^  28938)  the 
preliminary  results  of  the  antidumping 
duty  review  for  the  period  January  1* 
through  December  31, 1989.  The 
prelii^ary  results  indicated  the 
existence  of  a  de  minimis  margin  of 
sales  at  less  than  fair  value  for  the 
manufacturer/exporter  Ratcliffs.  This 
was  the  third  consecutive  administrative 
review  in  v\diich  the  margin  for  Ratcliffs 
was  de  minimis  or  zero. 

On  the  basis  of  Ratcliffs’  having  sold 
merchandise  covered  by  the 
antidumping  order  at  not  less  than 
foreign  market  value  for  a  period  of  at  - 
least  three  consecutive  years  and 
because  there  is  no  information 
indicating  that  Ratcliffs  is  likely  to  sell 
the  merchandise  at  less  than  fair  value 
in  the  future,  the  Department  has  made 
a  preliminary  determination  that  there  is 
a  reasonable  basis  to  believe  tibat  the 
requirements  of  19  CFR  353.25  have 
been  met  for  revocation  of  the  order 
with  respect  to  Ratcliffs.  ' 

Interested  parties  are  invited  to 
submit  written  comments  on  the 
Department's  intent  to  revoke  the 
antidumping  order  with  respect  to 
Ratcliffs.  Any  such  comments  must  be 
submitted  in  at  least  ten  copies  to  the 
Assistant  Secretary  for  Import 
Administration,  room  B099;  14th  Street  & 
Constitution  Avenue  NW.;  Washington, 
DC  20230.  Comments  must  be  filed  no 
later  than  August  23, 1991. 

This  notice  is  in  accordance  with 
section  751  of  the  Tariff  Act  (19  U.S.G 
1675)  and  19  CFR  353.25. 

Dated;  August  7, 1991. 

Eric  L  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-19234  Piled  8-12-91;  8.-4S  am]  - 
Btumo  CODE  3510-DS-M 


[A-122-S06] 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews  OR  Country 
Tubular  Goods  From  Canada 

agency:  Inemational  Trade 
Administration/Import  Administration, 
Department  of  Conunerce. 
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action:  Notice  of  final  results  of 
antidumping  duty  admkiistrative 
reviews. 


summary:  On  December  26, 1990  and 
May  10, 1991,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (55  FR 
53026  and  56  FR  21659,  respectively)  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  duty  order 
on  oil  country  tubular  goods  ("OCTG”) 
from  Canada  (51  FR  21782  (June  16, 
1986)).  One  review  covers  Christianson 
Pipe  Ltd.  ("Christianson”),  an  exporter 
of  this  merchandise  to  the  United  States, 
and  the  period  June  1, 1988  through  May, 

31. 1989.  The  other  review  covers 
Christianson  and  Prudential  Steel  Ltd. 
(“Prudential"),  a  producer  and  exporter 
of  this  merchandise  to  the  United  States, 
and  the  period  June  1, 1989  through  May 

31. 1990.  We  preliminarily  found 
dumping  margins  in  both  reviews. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  held  a  hearing 
on  February  8, 1991  for  Christiahson  and 
the  period  June  1, 1988  through  May  31, 
1989.  No  hearing  was  held  for  the  period 
June  1, 1989  through  May  31, 1990.  Based 
on  the  analysis  of  the  comments 
received,  we  have  changed  the  margins 
from  those  presented  in  our  preliminary 
results. 

EFFECTIVE  DATE:  August  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  Kaesshaefer.  Jr.  or  Robin  Gray, 
Office  of  Agreements  Compliance, 

Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-8793. 
SUPPLEMENTARY  INFORMATION: . 

Background 

On  December  26, 1990  and  May  10, 
1991,  the  Department  published  in  the 
Federal  Register  (55  FR  53026  (December 
26, 1990)  and  56  FR  21659  (May  10, 1991}) 
the  preliminary  results  of  its 
administrative  reviews  of  the 
antidumping  duty  order  on  OCTG  fiom 
Canada  (51  FR  21782  (June  18, 1986)). 

The  Department  has  now  completed  the 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  a  amended  ("the  Act"). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  OCTG  from  Canada.  This 
includes  American  Petroleum  Institute 
("APr’)-8pecification  OCTG  and  all 
other  pipe  with  the  following 
characteristics  except  entries  which  the 
Department  determined  through  its  end 


use  certification  procedure  were  not 
used  in  OCTG  applications:  Length  of  at 
least  16  feet;  outside  diameter  of 
standard  sizes  published  in  the  API  or 
proprietary  specifications  for  OCTG 
with  tolerances  of  plus  inch  for 

diameters  less  than  or  equal  to  8% 
inches  and  plus  Yt  inch  for  diameters 
greater  than  8%  inches,  minimum  wall 
thickness  as  identified  for  a  given  outer 
diameter  as  published  in  the  AI^  or 
proprietary  specifications  for  OCTG;  a 
minimum  of  40,000  PSI  yield  strength 
and  a  minimum  60,000  PSI  tensile 
strength;  and  if  with  seams,  must  be 
electric  resistance  welded.  Furthermore, 
imports  covered  by  this  review  include 
OCTG  with  non-standard  size  wall 
thickeness  greater  than  the  minimum 
identified  for  a  given  outer  diameter  as 
published  in  the  API  or  proprietary 
specifications  for  OCTG,  vinth  surface 
scabs  or  slivers,  irregularly  cut  ends,  ID 
or  OD  weld  flash,  or  open  seams;  OCTG 
may  be  bent,  flattened  or  oval,  and  may 
lack  certification  because  the  pipe  has 
not  been  mechanically  tested  or  has 
failed  those  tests.  During  the  periods  of 
review,  these  shipments  were  provided 
for  in  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items 
610.3216,  610.3219,  610.3233,  610.3234, 
610.3242,  610.3243,  610.3252,  610.3254, 
610.3256,  610.3258,  610.3262,  610.3264, 
610.3721,  610.3722,  610.3751,  610.3295, 
610.3935,  610.4025,  610.4035,  610.4210, 
610.4220,  610.4225,  610.4230,  610.4235, 
610.4240,  610.4310,  610.4320,  610.4325, 
610.4335,  610.4942,  610.4944,  610.4946, 
610.4934,  610.4955,  610.4956,  610.4957, 
610.4966,  610.4967,  610.4968,  610.4969, 
610.4970,  610.5221,  610.5222,  610.5226, 
610.5234,  610.5240,  610.5242,  610.5243, 
and  610.5244.  The  Corresponding 
Harmonized  Tariff  Schedule  (HTS) 
numbers  are  7304.20,  7305.20,  and 
7306.20.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

One  review  covers  one  exporter  of 
OCTG  from  Canada,  Christianson,  and 
the  period  June  1, 1988  through  May  31, 
1989.  The  other  review  covers 
Christianson  and  a  producer  and 
exporter.  Prudential,  and  the  period  June 
1, 1989  throu^  May  31, 1990. 

Cost  of  Production  Issues 

As  noted  in  the  preliminary 
determination  for  both  the  review  period 
June  1, 1988  through  May  31, 1989  ("the 
third  review")  and  June  1, 1989  through 
May  31, 1990  ("the  fourth  review”),  the 
Department  had  reasonable  grounds  to 
believe  or  suspect  that  Christianson 
made  sales  diuing  the  periods  of  review 
below  the  cost  of  production.  Thus,  the 


Department  conducted  cost 
investigations  in  both  reviews. 

In  both  the  third  and  fourth  reviews, 
petitioners  alleged  that  Christianson,  the 
reseller  under  review,  sold  non-prime 
pipe  at  prices  below  the  cost  of 
production  of  the  unrelated  producer, 
Prudential.  The  Department  analyzed 
both  allegations  in  accordance  with 
section  773(b)  of  the  Act  which  provides: 

Whenever  the  administering  aathority  has 
reasonable  grounds  to  believe  or  suspect  that 
sales  in  the  home  market  of  the  country  of 
exportation,  or.  as  appropriate,  to  countries 
other  than  the  United  States,  have  been  made 
at  prices  which  represent  less  than  the  cost  of 
producing  the  merchandise  in  question,  it 
shall  determine  whether,  in  fact,  such  sales 
were  made  at  less  than  the  cost  of  producing 
the  merchandise.”  [emphasis  added] 

In  reviewing  the  allegations  in  this 
statutory  context,  the  Department  first 
needed  to  determine  the  accuracy  of  the 
cost  information  for  non-prime  pipe 
supplied  by  petitioners.  In  Ipsco,  Inc. 
and  Ipsco  Steel,  Inc.  v.  United  States, 

714  F.  Supp.  1211, 1214,  (1989)  [“IPSCO  ") 
(currently  on  appeal  to  the  Court  of 
Appeals  for  the  Federal  Circuit),  the 
Court  of  International  Trade  ("CIT”) 
directed  the  Department  to  “^d  a 
reasonable  means  of  allocating  the 
combined  cost  of  production  between 
[prime  and  non-prime  OCTG]  which 
takes  into  account  differences  in  value." 
The  Department  thus  conducted  its  cost 
analyses  in  these  reviews  consistent 
with  this  decision. 

1.  The  Hiird  Review 

On  November  22, 1989,  petitioners 
submitted  a  cost  €dlegation  which 
provided  the  Department  with 
reasonable  grounds  to  believe  or  suspect 
that  Christianson’s  home  market  sales 
were  made  at  prices  below  the  cost  of 
production.  The  Department  therefore 
initiated  a  sales  below  cost 
investigation.  Because  petitioners 
alleged  that  Christianson  had  sold  non¬ 
prime  pipe  below  the  cost  of  production, 
and  Prudential,  a  party  whose  sales  are 
not  subject  to  the  third  review,  produced 
the  subject  merchandise,  the 
Department  sent  a  cost  questionnaire  to 
Prudential  on  September  14, 1990. 
However,  Prudential  notified  the 
Department  on  November  27, 1990  that  it 
would  not  respond  to  the  cost 
questionnaire.  Thus  the  Department 
lacked  the  actual  cost  information  fi^m 
the  producer  and  had  to  rely  upon  the 
best  information  available  ("BIA”)  in 
accordance  with  section  776(c)  of  the 
Act.  Because  cost  of  production 
information  was  not  within  the  control 
of  Christianson,  the  Department  decided 
that  rather  than  disregard  Christianson's 
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full  cooperation  in  diis  review  and  apply 
total  BIA  [i.e^  disregard  Christianson's 
response  in  calculating  dumping 
margins,  and  instead  assign 
Christianson  an  overall  dumping  rate),  it 
was  more  appropriate  to  use  BIA  to 
estimate  Prudential’s  cost  of  producing 
non-prime  pipe.  Thus,  the  Department 
used  as  BIA  petitioner's  cost 
information,  supplemented,  where 
necessary  to  remain  consistent  with 
IPSCO,  with  limited  sales  information 
provided  by  Prudential. 

In  the  preliminary  results  of  the  third 
review,  to  determine  the  cost  of 
producing  non-prime  pipe,  based  on 
BIA,  in  a  manner  consistent  with  IPSCO, 
the  Department  multiplied  petitioners’ 
cost  of  producing  prime  OCTG  by  35 
percent  The  Department  derived  this 
value  ratio  from  sales  information 
reported  in  an  appendix  to  the  public 
summary  of  the  November  30, 1990 
supplemental  questionnaire  response 
submitted  by  I^dential  in  the  fourth 
review.  This  information  demonstrated 
that  the  sales  value  of  non-prime  OCTG 
was  35  percent  of  the  sales  value  of 
prime  OCTG.  See  Preliminary  Results  of 
Antidumping  Administrative  Review,  55 
FR  53026  (December  26, 1990),  The 
Department  competred  petitioners' 
revised  cost  of  production  of  non-prime 
pipe  to  Christianson’s  home  market 
sales  prices  and  found  that  100  percent 
of  the  home  market  sales  were  made  at 
prices  above  the  cost  of  production. 

2.  The  Fourth  Review 

On  November  21, 1990,  petitioners 
alleged  that  Christianson’s  home  market 
sales  were  made  at  prices  below  the 
cost  of  production.  On  January  30, 1991, 
the  Department  requested  that 
petitioners  revise  the  below  cost 
allegation  to  be  consistent  with  the 
CITs  direction  in  IPSCO  to  account  for 
the  respective  costs  of  production  for 
prime  and  non-prime  pipe.  On  February 
15, 1991,  petitioners  submitted  a  revised 
cost  allegation.  Based  no  the  revised 
allegation,  the  Department  determined 
that  reasonable  grounds  existed  to 
believe  or  suspect  that  Christianson’s 
home  market  sales  were  priced  below 
the  cost  of  production.  The  Depeutoent 
issued  a  cost  questionnaire  to  the 
producer  of  C^stianson’s  OCTG, 
Prudential.  On  March  26, 1991, 

Prudential  notified  the  Department  that 
it  would  not  respond  to  the 
questionnaire. 

Because  Prudential  did  not  respond, 
the  Depiirtment  again  had  to  use  BLA  to 
estimate  Prudential’s  cost  of  producing 
non-prime  pipe.  In  following  IPSCO  in 
the  preliminary  results  of  the  fourth 
review,  the  Department  used  petitioners' 
revised  allegation  as  BIA.  However,  the 


Department  modified  the  relative  value 
ratio  for  prime  and  non-prime  pipe 
provided  in  the  allegation  with  the 
average  of  the  relative  value  ratios 
derived  from  the  sales  information 
submitted  by  both  Prudential  and 
petitioners.  See  Preliminary  Results  of 
Antidumping  Administrative  Review,  56 
FR  21659,  21660  (May  10, 1991). 

The  Department  then  compared  the 
cost  of  producing  non-prime  pipe  with 
Christianson’s  home  market  sales  prices 
and  found  that  a  substantial  quantity  of 
the  merchandise  was  sold  at  prices 
below  the  cost  of  production. 

3.  The  Final  Cost  of  Production 
Methodology  for  the  Hiird  and  Fourth 
Reviews 

In  response  to  comments  from  the 
parties  and  after  further  consideration 
and  review,  the  Department  has  revised 
the  cost  methodologies  used  in  the  third 
and  fourth  reviews  in  these  final 
determinations.  For  the  final  results  of 
the  third  and  fourth  reviews,  the 
Department’s  cost  methodology 
incorporates  the  following  components 
of  petitioners’  Februrary  15, 1991  revised 
cost  allegation  and  Prudential’s 
November  30, 1990  supplemental 
questioimaire  response  as  BIA  to 
determine  the  cost  of  producing  non¬ 
prime  pipe  in  the  home  market: 

1.  Petitioners’  unit  cost  of  prime  pipe  for 
two  sizes  of  tubing  and  four  sizes  of 
casing; 

2.  Petitioner’s  volume  of  prime  and 
volume  of  non-prime  production 
tonnages  for  the  two  sizes  of  tubing 
and  the  four  sizes  of  casing; 

3.  Petitioners’  average  relative  value  of 
sales  in  the  United  States  of  non¬ 
prime  to  prime  pipe  for  the  two  sizes 
of  tubing  and  the  four  sizes  of  casing; 
and 

4.  Prudential’s  relative  value  of  sales  in 
the  home  market  of  non-prime  to 
prime  pipe,  adjusted  for  costs  incurred 
to  process  further  Prudential’s  prime 
OCTG. 

The  information  used  was  submitted 
on  the  record  in  the  fourth  review;  for 
the  third  review,  the  Department  used 
information  from  the  public  summaries 
of  those  submissions,  which  it  placed  on 
the  record  of  the  third  review. 

In  accordance  with  IPSCO,  to  allocate 
reasonably  the  combined  cost  of 
production  between  non-prime  and 
prime  pipe,  the  Department  sought  a 
relative  value  ratio  derived  from  the 
greatest  possible  number  of  products 
sharing  conunon  costs  and  the  largest 
universe  of  sales  experience.  The 
Department  thus  averaged  petitioners’ 
and  Prudential’s  relative  value  ratios  to 
calculate  a  more  accurate  relative  value 


ration,  as  that  relative  value  ratio  would 
be  based  on  a  greater  number  of 
products  sharing  common  costs  and 
incorporate  the  wider  sales  experience 
of  both  the  United  States  and  home 
markets  than  using  either  petitioners’  or 
Prudential’s  information  exclusively. 

Thus,  the  Department  was  able  to 
calculate  a  simple  average  of  the 
relative  U.S.  and  home  market  value 
ratios.  This  simple  average  was  used  to 
allocate  the  total  manufacturing  costs 
among  non-prime  and  prime  products. 
To  the  calciilated  per  ton  cost  of 
manufacture,  the  Department  added 
SG&A  to  obtain  the  cost  of  production 
for  the  six  sizes  of  tubing  or  casing. 

The  two  sizes  of  tubing  and  the  four 
sizes  of  casing  for  which  the  Department 
calculated  cost  of  production  were  all 
sold  in  the  home  market.  Thus,  in 
conducting  the  cost  test,  the  Department 
compared  the  calculated  cost  of 
production  of  each  specific  size  of 
tubing  to  its  respective  home  market 
sales  price  charged  by  Christianson.  For 
other  sizes  of  tubing  sold  in  the  home 
market,  the  Department  averaged  the 
cost  of  production  calculated  for  the  two 
sizes  of  tubing  and  compared  that 
average  cost  of  production  to  the  home 
market  sales  prices  charged  by 
Christianson  for  the  respective  sizes  of 
tubing.  For  other  sizes  of  casing  sold  in 
the  home  market,  the  Department 
averaged  the  cost  of  production 
calculated  for  the  four  sizes  of  casing 
and  compared  that  average  cost  of 
production  to  the  home  market  sales 
prices  for  the  respective  sizes  of  casing. 
As  a  result  of  these  cost  tests,  the 
Department  found  in  both  reviews  that  a 
substantial  number  of  sales  of  non¬ 
prime  pipe  in  the  home  market  were 
made  at  prices  below  the  cost  of 
producing  non-prime  pipe.  Those  below 
cost  sales  were  disregarded  in  its  final 
analyses. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioners.  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation,  we  held  a 
public  hearing  on  February  8, 1991  for 
the  period  June  1, 1988  through  May  31, 

1989.  A  public  hearing  was  not  held  for 
the  period  June  1, 1989  through  May  31, 

1990.  We  received  conunents  and 
rebuttal  comments  hem  the  petitioners 
and  respondents  for  both  review 
periods. 

Analysis  of  Petitioners’  and 
Christianson's  Cost  Comments 

Comment  1:  Petitioners  argue  that 
because  Prudential  failed  to  respond  to 
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the  Department’s  cost  of  production 
questionnaires  in  both  reviews,  the 
l^pculment  should  have  rejected 
Christianson’s  questioimaire  responses 
in  their  entirety  and  used  the  hipest 
margin  previously  assigned  in  the  less 
than  fair  value  investigation  as  BIA  for 
Christianson.  Petitioners  believe  that 
since  Prudential  failed  to  respond  to  the 
Department’s  cost  of  production 
questioimaires,  the  Department  should 
not  reward  Christianson  because  of  non¬ 
cooperation  from  Prudential  in  these 
reviews,  and,  thus,  a  punitive  BIA 
should  be  employed. 

In  the  alternative,  petitioners  argue 
that  their  cost  of  production  information 
submitted  in  their  November  22, 1989 
cost  allegation  for  the  third  review  and 
their  November  21, 1990  cost  allegation 
for  the  fourth  review,  should  have  been 
used  unaltered  as  BIA. 

Christianson  objects  to  the 
Department’s  decision  to  investigate  its 
unrelated  supplier’s  (Prudential]  cost  of 
production  in  determining  whether  its 
Canadian  sales  are  below  the  cost  of 
production.  Christianson  contends  that 
Prudential’s  cost  of  production  is 
irrelevant  for  purposes  of  determining 
whether  Christianson’s  home  market 
sales  are  below  the  cost  of  production, 
and  that  Christianson’s  cost  of 
production  should  be  based  on  its 
acquisition  costs.  However, 

Christianson  believes  that  the 
Department  has  broad  discretion  to 
determine  how  and  when  to  use  BIA, 
and  that  the  BIA  methodologies 
employed  in  the  two  reviews  were 
reasonable. 

Department’s  Position: 

We  disagree  with  Christianson’s 
argument  ^at  the  Department  should 
not  have  investigated  Prudential’s  cost 
of  production  in  determining  whether  its 
Canadian  sales  are  below  the  cost  of 
production.  As  noted  above,  section 
773(b)  of  the  Act  is  clear  in  its  direction 
that  the  relevant  cost  involved  in  a 
below  cost  investigation  is  “the  cost  of 
producing  the  merchandise  in  question.’’ 
Here,  Prudential  is  clearly  the  producer 
of  the  merchandise,  not  Christianson. 
Christianson’s  acquisition  costs  would 
be  relevant  only  if  it  were  alleged  that 
Christianson,  a  reseller,  is  selling  below 
those  acquisition  costs.  Because  based 
on  petitioners  allegation  the  Department 
had  reasonable  grounds  to  believe  or 
suspect  that  Christianson  as  selling 
below  the  cost  of  production,  the  statute 
required  the  Department  to  request  cost 
information  fr^m  the  producer  of  the 
merchandise  in  question.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway,  56  FR  7661 


(February  25, 1991)  (hereinafter 
“Salmon”). 

We  disagree  with  petitioners  that  the 
Department  should  have  used  total  BIA 
for  Christianson  in  these  reviews,  or 
used  their  cost  allegations  unaltered  as 
BLA.  As  noted  in  the  “Cost  of  Production 
Issues”  section  of  this  notice,  the 
Department  attempted  to  obtain  cost  of 
production  information  frt)m  the 
producer  of  the  subject  merchandise, 
Prudential.  However,  Prudential  refused 
to  respond  in  both  reviews  to  the  cost  of 
production  questionnaires  sent  by  the 
Department,  and  thus  the  Department 
had  to  rely  upon  BIA. 

It  is  well  established  that  the 
Department  possesses  wide  discretion 
in  determining  what  constitutes  BIA.  See 
Chemical  Prods.  Corp.  v.  United  States, 
645  F.  Supp.  289,  295  (CIT 1988).  Section 
353.37(b)  of  the  Act  provides  that  the 
Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information.  See  Antifriction 
Bearings  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany,  et  al.: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  31692, 
31704-05  (July  11. 1991)  (hereinafter 
“Bearings”).  In  the  exercise  of  its 
discretion,  the  Department  could  have 
simply  used  total  BLA  for  Christianson’s 
sales.  However,  because  the  relevant 
cost  information  was  outside  the  control 
of  Christianson,  and  in  light  of 
Christianson’s  full  cooperation  in  both 
reviews,  the  Department  determined  it 
more  reasonable  to  use  BLA  to  calculate 
cost  of  production.  Cf.  Chevron 
Standard  Ltd.  v.  United  States,  563  F. 
Supp.  1387, 1389  (CIT  1983). 

In  thus  applying  BLA,  the  Department 
based  its  cost  of  production  calculation 
on  cost  information  submitted  by 
petitioners.  In  order  to  follow  the  CITs 
direction  in  IPSCO  to  reasonably 
allocate  costs  of  production  among 
products  sharing  the  same  pool  of 
common  costs,  the  Department 
supplemented  that  information  with 
limited  sales  information  provided  by 
Prudential  in  the  fourth  review.  See 
“Cost  of  Production  Issues”  section  of 
this  notice. 

Comment  2:  Petitioners  disagree  with 
the  Department’s  calculation  in  the  third 
review  of  a  relative  home  market  value 
for  the  non-prime  pipe  sold  by 
Christianson  based  on  sales  information 
from  Prudential’s  supplemental 
questionnaire  response  frvm  the  fourth 
review. 

Christianson  responds  that  in  using 
BLA  the  Department  has  wide  discretion 
in  its  choice  of  the  information  it  uses. 


Department’s  Position: 

We  agree  with  Christianson  that  the 
Department  has  wide  discretion  in  its 
choice  of  the  information  used  as  BIA; 
however,  we  also  agree  with  petitioners 
that  the  cost  methodology  employed  in 
the  third  review  preliminary 
determination  needed  improvement. 
Thus,  we  revised  the  cost  methodology 
for  the  final  determination  as  noted 
above. 

Comment  3:  Petitioners  comment  that 
for  the  fourth  review  if  the  Department 
insisted  on  employing  a  methodology 
consistent  with  IPSCO,  it  should  not 
have  adjusted  a  portion  of  petitioners’ 
February  15, 1991  allegation.  Adjusting 
petitioners’  cost  allegation,  according  to 
petitioners,  arbitrarily  benefits 
Prudential  and  Christianson. 

Department’s  Position: 

We  disagree  with  petitioners.  The 
portion  of  petitioners’  allegation  which 
the  Department  adjusted  was  the 
relative  value  of  sales  of  non-prime  and 
prime  pipe.  In  its  allegation,  petitioners 
submitted  data  that  supported  a  relative 
value  ratio  of  non-prime  and  pipe 
derived  frnm  petitioners’  average  U.S. 
prices  for  a  portion  of  its  prime  pipe 
sales  and  a  U.S.  distributor’s  prices  for  a 
portion  of  its  non-prime  pipe  sales. 

Though  the  Department  agrees  that 
the  data  submitted  by  petitioners 
provides  a  relative  value  indicative  of 
its  experience  for  some  CXTTG  products 
produced  and  sold  in  the  United  States, 
it  does  not  provide  a  complete  or 
reasonable  relative  value  for  all  of  a 
producer’s  pipe  products  sharing 
common  costs. 

In  its  sales  questionnaire  response  for 
the  fourth  review.  Prudential  provided 
sales  information  for  a  portion  of  its 
prime  and  non-prime  pipe  sales  in 
Canada.  Using  the  quantity  and  value 
data  of  OCTG  produced  by  Prudential, 
the  Department  calculated  a  relative 
value  indicative  of  a  producer’s 
experience  for  some  OCTG  products  in 
Canada.  This  relative  value,  like  that 
provided  by  petitioners,  does  not 
provide  a  comprehensive  relative  value 
for  all  of  Prudential’s  products  sharing 
common  costs  which  are  then  sold  in 
various  markets,  but  rather  provides  just 
a  portion  of  that  relative  value. 
Therefore,  the  Department  determined 
that  using  both  parties’  sales 
information  would  result  in  a  more 
accurate  relative  value,  as  that  relative 
value  derived  firom  sales  information 
from  both  petitioners  and  Prudential 
would  be  based  on  a  greater  number  of 
products  sharing  common  costs. 
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Comment  4:  Petitioners  comment  that 
for  the  fourth  review,  the  Department 
erred  in  calculating  the  relative 
Canadian  market  value  ratio  by 
comparing  aggregate  Canadian  values  of 
non-comparable  products  (threaded  and 
coupled  prime  pi^  va.  plain-end  prime 
pipe)  and  ignoring  certain  Canadian 
sales  information  reported  by  Prudential 
on  its  plain-end  prime  products.  Further, 
petitioners  comment  that  Prudential 
made  no  sales  of  non-prime  pipe  in  the 
home  market  during  the  period  of  review 
so  the  calculation  the  Department  seeks 
to  make  is  impossible. 

Christianson  responds  that  the 
Department  need  not  adjust  for  the 
diffMeimes  between  die  circumstances 
surrounding  sales  of  the  prime  and  non¬ 
prime  products  or  the  physical 
differences  between  the  two  qualities  of 
merchandise  because  it  adds  an 
uiueasonable  level  of  complexity  to  the 
Department's  BIA  analysis. 

Department's  Position: 

We  disagree  with  Christianson.  After 
further  review  and  consideration  of  tills 
matter,  the  Department  determined  that 
it  must  ad^t  Prudential's  relative  value 
ratio  to  account  for  the  extra  costs 
incurred  to  thread  and  couple  prime 
CXTTG  in  order  to  make  a  more  accurate 
comparison  of  comparable  products. 
Threading  and  coupling  adds  cost  to 
pipe,  and  not  adjusting  for  those  added 
costs  distmts  the  r^tive  value  between 
prime  and  non-prime  pipe  with  different 
end  finishes.  In  addition,  the 
Department  agrees  with  petitioners  that 
tiie  Department  should  not  ignore 
Prudential's  Canadian  sales  of  plain-end 
pipe.  The  amounts  reported  by 
Pnidentlal  for  its  plain-end  pipe  are  used 
in  the  final  analysis  and  the  value  of 
prime  OCTG  is  adjusted  to  account  for 
threading  and  coupling  costs. 

We  disagree  witii  petitioners,' 
however,  in  their  assertion  that  the 
Department’s  Canadian  relative  value 
ratio  is  inaccurate  because  Prudential 
made  no  sales  of  ncm-prime  pipe  during 
the  period  of  review.  In  order  to  derive  a 
relative  value  ratio,  the  Department 
used  as  BIA  information  on  the  record 
concerning  Prudmatial's  sales  of  non- 
prime  pipe.  Though  tiiMe  sales  were  not 
made  timing  the  pmiod  of  review,  prime 
and  non-prime  share  a  common 
pool  of  costs.  ThNefore,  to  allocate 
costs  among  those  two  products,  a 
relative  valM  ratio  based  upon  sales 
value  relationshfo  of  both  {noducts  was 
required. 

Comment  5r  Petitioners  comment  tibat 
for  the  fourth  review  the  Oe|>artment 
should  not  have  need  a  sim^  average 
of  U.&  and  CanadUm  relative  values, 
and  suggest  methods  to  calculate 


relative  values  for  varying  sizes  and 
grades  in  both  markets. 

Department’s  Position: 

We  disagree.  We  have  reviewed  the 
methods  suggested  by  petitioners  and 
have  determined  that  they  do  not 
achieve  a  more  accurate  result.  In 
producing  various  sizes  and  grades  of 
OCTG,  numerous  common  costs  are 
shared;  thus,  a  simple  average  of  the 
relative  values  provides  a  reasonable 
approximation  of  the  relative  values  in 
both  markets. 

Comment  6:  Christianson  comments 
that  for  the  fourth  review  the 
Department  should  not  have  used 
petitioners'  SG&A  ex|>en8es  in  its  BIA 
calculations,  aiul  instead  should  have 
used  Prudential's  reported  SG&A. 

Petitioners  respond  that  the 
Department  acted  reasonably  in  using 
petitioners'  data  since  Prudential  did  not 
respond  to  the  Department's  cost 
questionnaire. 

Department's  Position: 

We  agree  witii  {letitioners.  As  noted 
above.  Prudential  refused  to  respond  to 
the  Department's  cost  questionnaires  in 
both  reviews,  whereas  petitioners  • 
complied  with  the  Department's  request 
to  revise  their  cost  information 
consistent  with  IPSCO.  Thus,  the 
Department  decided  to  use  BIA  to 
construct  the  cost  of  production  for  the 
subject  merchandise  As  BIA  the 
Department  used  the  cost  information, 
indttding  SG&A  submitted  by 
petitioom,  in  a  manner  which  takes 
into  account  the  differences  in  value  of 
prime  and  non-prime  i>ii>e.  However, 
this  allocation  requir^  sales 
information  concerning  the  home  market 
which  was  not  contained  in  {letitioners' 
submissions.  Therefore,  the  De{)artment 
supplemented  fietitioners'  information 
with  limited  sales  information  firom 
Prudential's  fourth  review  sales 
response. 

While  Prudential's  fourth  review  sales 
response  contains  some  SG&A 
information,  the  Department  again  notes 
that  when  asked  directly  in  tiie  third  and 
fourtii  reviews  to  sulnnit  such 
informatimi  in  response  to  a  cost 
questionnaire.  Prudential  refused  to 
cooperate.  Due  to  this  reiieated  refusal 
to  {irovide  cost  information,  the 
D^mrtment  continued  in  the  final 
results  of  these  reviews  to  use  only 
petitioners'  cost  information  in  its  MA 
calculation. 

Comment  T:  Christianson  commmits 
that  for  the  fourth  review  the 
Department  made  methodological  errors 
which  overstated  Christianson's  sales 
below  cost  First  Christianson  argues 
that  the  Department  should  not  have 


used  the  hi^jest  cost  of  production  for 
both  tubing  and  casing  sizes,  and 
instead  should  have  calculated  a 
weighted  average  of  the  cost  of 
production  for  casing  and  tubing  cost  of 
productions.  Second.  Christianson 
argues  that  the  De|>artment  should  no* 
have  used  a  simple  average  of 
petitkmers'  and  Prudential's  data  to 
calculate  a  relative  value  ratio,  and 
instead  should  have  used  a  weighted 
averege. 

Petitioners  res{>ond  that  the 
Department  correctly  used  the  highest 
cost  of  production  for  tubing  and  casing, 
and  though  they  disagree  with  using 
Prudential's  data  to  calctdate  a  home 
market  relative  value  ratio,  using  a 
simple  average  is  more  reasonable  than 
using  a  weighted  average  one. 

Department ’s  Position: 

The  Department  agrees  in  {>art  with 
both  petitioners  and  Christianson. 
Concerning  the  Department's  use  of  the 
highest  costs  for  tubing  and  casing,  the 
Department  agrees  witii  Christianson 
that  it  should  not  have  used  the  hipest 
cost  of  [iroduction  for  both  tubing  and 
casing  to  test  ail  sates  in  the  home 
market,  and  therefore  use  average  costs 
of  production,  except  where  cost  of 
production  information  existed  for  a 
particidar  size  of  tubing  or  casing,  as 
noted  in  the  “Cost  of  Iroduction  Issues’* 
section  of  this  notice. 

The  Department  does  not  agree  with 
Christianson  that  the  Department  should 
take  a  wei^ted  or  simple  average  of  tiie 
tubing  and  casing  costs  and  compare 
them  to  the  home  market  sales.  Instead, 
the  Department  finds  it  more  reasonable 
to  compare  the  cost  of  production  of  a 
specific  size  to  the  same  sized  Canadian 
s^e  wfami  available.  Where  there  are  no 
exact  size  comparisons,  the  Department 
finds  it  reasonable  to  compare  the 
simple  average  of  the  cost  of  production 
of  all  tubing  sizes  or  all  casing  sizes  to 
the  relevant  Canadian  sale. 

Concerning  the  use  of  a  simple 
average  of  the  relative  ratios,  the 
Department  agrees  with  {letitioners  that 
using  s  simple  average  is  more 
reasonable  than  using  a  weighted 
average.  The  ratios  derived  fiom  both 
{letitioners’  and  Prudential’s  {lartial 
sates  infonnation  for  different  grades. 
types,  and  sizes  of  pii>e,  represent  a 
reasixiable  afipraximation  of  the 
relative  valuM  in  both  markets.  Because 
this  information  is  only  partial  the 
De|>artment  could  not  accurately 
determine  the  proper  wei^  to  assign  to 
the  relative  ratios.  While  weight 
averagfog  might  have  been  dMirabte  if 
the  sates  information  |>rovided  by  both 
parties  was  oompiete,  in  the  absence  of 
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such  complete  information,  a  simple 
average  of  those  ratios  better  achieves 
the  result  of  basing  the  ratio  on  the 
greatest  number  of  products  sharing 
common  costs. 

Comment  8:  Christianson  comments 
that  for  the  fourth  review  the 
Department  erred  in  disregarding  in  its 
analysis  those  Christianson  home 
market  sales  which  were  made  at  prices 
below  the  cost  of  production.  In  order  to 
disregard  those  sales,  Christianson 
contends  that  the  Department  must 
prove  that  such  sales  were  made  at  less 
than  cost  in  substantial  quantities  over 
an  extended  period  of  time  and  at  prices 
which  do  not  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

Petitioners  respond  that  the 
Department  correctly  disregarded  those 
sales  by  appl3nng  its  standard  10/90 
rule. 

Department’s  Position; 

We  agree  with  petitioners.  According 
to  section  773(b)  of  the  Act.  if  the 
Department  determines  that  sales  made 
at  less  than  cost  of  production  have 
been  made  in  substantial  quantities,  the 
Department  shall  disregard  such  sales  in 
its  determination  of  FMV.  Consistent 
with  long-standing  Department  practice, 
because  we  determined  that  more  than 
ten  percent  of  Christianso’s  home 
market  sales  were  made  at  prices  below 
the  cost  of  production,  those  sales 
constituted  substantial  quantities  of 
below  cost  sales,  and  thus  were 
disregarded.  This  practice  has  been 
upheld  by  the  CIT  in  Timken  Co.  versus 
United  States,  673  F.  Supp.  495,  514 
(1987). 

Concerning  Christianson's  argument 
that  the  Department  must  prove  that 
Christianson  below  cost  sales  were 
made  over  an  extended  period  of  time, 
the  Department  notes  that  sales  below 
cost  were  made  in  each  month  during 
the  review  periods.  Further,  we  note  that 
Christianson  submitted  no  data 
indicating  that  any  of  its  below  cost 
sales  were  at  prices  that  would  have 
permitted  “recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade."  Accordingly,  we  have 
concluded  that  all  below  cost  sales  did 
not  recover  such  costs.  See  Bearings,  56 
FR  31730,  Salmon,  56  FR  7661. 

Analysis  of  Petitioners’ Other 
Comment — The  Third  Review 

Comment  1:  For  the  third  review 
petitioners  claim  that  the  Department 
erred  in  using  information  submitted  by 
Christianson  in  its  preliminary  analysis 
because  the  data  contained  in 
Christianson’s  response  was 
unverifiable.  Petitioners  argue  further 


that  the  Department  never  received  a 
response  to  its  cost  of  production 
questionnaire,  and  therefore,  the 
Department  should  disregard 
Christianson’s  response  completely,  and 
rely  instead  on  BIA.  Petitioners 
recommend  for  use  as  BIA  the  highest 
rate  for  a  producer  previously 
investigated  during  its  fair  value 
investigation. 

Department’s  Position: 

We  disagree.  The  data  received  in 
Christianson’s  response  was 
substantially  complete  and  was  verified. 
Christianson  brou^t  certain  calculation 
or  programming  errors  to  the 
Department’s  attention,  and  when  the 
Department  found  other  discrepancies 
and  errors,  Christianson  corrected  them 
and  the  Department  verified  the 
amended  data.  Therefore,  the 
Department  uses  Christianson's  sales 
data  in  its  final  analysis.  When  the 
unrelated  producer  of  Christianson’s 
merchandise.  Prudential,  failed  to 
respond  to  the  Department’s  cost  of 
production  questionnaire,  the 
Department  determined,  in  accordance 
with  section  776(c)  of  the  Act,  to  use  BIA 
for  the  cost  of  production  of  the  non¬ 
prime  pipe  sold  by  Prudential  to 
Christianson.  See  “Cost  of  Production 
Issues”  section  of  this  notice. 

Comment  2;  Petitioners  claim  that  the 
Department  failed  to  deduct  inland 
flight  charges  on  eleven  U.S.  sales,  and 
that  the  Department  should  deduct  the 
highest  fi'ei^t  charge  reported  by 
Cl^stianson  as  BIA. 

Christianson  responds  that  of  the  11 
U.S.  sales  identified  by  petitioners,  they 
confirm  that  nine  incurred  no  freight 
charges  and  that  Christianson 
inadvertently  omitted  the  per  unit  freight 
charges  on  two  of  the  sales. 

Christianson  provides  the  actual  freight 
charge  for  the  two  sales. 

Department’s  Position: 

The  Department  agrees  with 
petitioners  that  the  Department  should 
deduct  the  highest  freight  charge 
reported  by  Christianson  as  BIA,  but 
only  on  the  two  sales  for  which 
Christianson  claims  it  incurred  the 
freight  charges.  The  Department  regards 
Christianson’s  new  fi%i^t  claims  as 
untimely  filed  because  this  information 
was  provided  for  the  first  time  in  its 
rebuttal  brief. 

Comment  3:  Petitioners  claim  that  the 
Department  failed  to  deduct  a  brokerage 
charge  on  one  U.S.  sale,  and  that  the 
Department  should  deduct  the  highest 
brokerage  charge  reported  by 
Christianson  as  BIA.  Petitioners  argue 
that  it  is  inconceivable  that  Christianson 
did  not  incur  brokerage  charges  on  a 


sale  which  incurred  U.S.Custom8  duty 
and  U.S.  Customs  user  fee  charges. 

Department’s  Position: 

The  Department  agrees  with 
petitioners.  Christianson  did  not  explain 
why  this  one  sale  would  not  have 
incurred  a  brokerage  charge,  and  did  not 
respond  to  petitioners'  comment  Thus, 
the  Department  deducted  the  highest 
brokerage  charge  reported  by 
Christianson  as  BIA  for  the  one  sale. 

Comment  4;  Petitioners  argue  that  the 
preliminary  dumping  margin  and  cash 
deposit  rates  established  for 
Christianson  and  new  exporters  are 
unreasonable  and  undermine  proper 
enforcement  of  the  antidumping  order. 
Petitioners  request  that  the  Department 
establish  a  deposit  rate  for  the 
manufacturer/ exporter  combination  of 
Prudential/ Christianson  which  would 
only  apply  to  Christianson’s  exports  of 
Prudenfial’s  product  This  way, 
petitioners  argue,  the  manufacturer 
cannot  take  advantage  of  the  lower  rate 
and  export  directly  to  the  United  States. 

Christianson  argues  that  the 
Department  denied  this  argument  in  the 
final  results  of  review  for  the  periods  of 
review  January  1. 1986  through  May  31. 
1987  and  June  1, 1987  through  May  31, 
1988,  and  should  continue  to  do  so. 

Department’s  Position: 

We  agree  with  Christianson.  The 
Department  has  determined  that 
Prudential  does  not  know  the  ultimate 
disposition  of  commercial  grade  pipe  a 
the  time  of  its  sales  to  Christianson. 
Since  there  is  no  relationship  between 
Christianson  and  Prudential  and 
Christianson’s  pricing  practices  are  the 
ones  reflected  in  our  fair  value  finding. 
Consistent  with  past  practice,  we  have 
not  reported  the  result  of  this  review  as 
a  Prudential/Christianson  rate  solely  for 
Prudential-made  products. 

Comment  5:  Petitioners  argue  that  the 
cash  deposit  rate  for  new  exporters  is 
unreasonable  because  the  rate  does  not 
reflect  the  selling  practices  of  Canadian 
eXTTG  producers  and  that  the  “all 
other”  rate  fitjm  the  less  than  fair  value 
investigation  should  apply  to  new 
exporters.  Petitioners  contend  that  if  the 
new  rate  applies  to  all  new  exporters, 
OCTG  producers  with  higher  dumping 
margins  will  export  their  product 
through  new  unrelated  exporters  to  take 
advantage  of  the  lower  cash  deposit 
rate. 

Department’s  Position: 

The  Department  now  applies  an  “all 
other”  rate  to  new  shippers  and  all  non- 
reviewed  firms.  See  Bearings,  if 
petitioners  believe  that  exporters  with 
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low  cash  deposit  rates  are  acting  as  a 
conduit  for  producers  with  a  higher  rate, 
petitioners  can  request  an 
administrative  review  of  those 
exporters. 

Comment  &  Petitioners  argue  that  the 
Department  erred  in  its  adjustment  for 
provincial  taxes,  specifically  the  amount 
of  taxes  deducted  from  FMV.  Petitioners 
cite  an  example  where  more  than  the 
reported  amount  of  provincial  tax  based 
on  a  rate  of  six  percent  was  deducted 
from  FMV,  and.  therefore,  petitioners 
believe  that  the  Department  should 
make  no  downward  adjustment  to  FMV. 

Department's  Position: 

We  agree  in  part.  The  example  which 
petitioners  cite  does  contradict  the 
verified  six  percent  tax  rate.  However, 
the  Department  has  altered  the  way  it 
will  treat  diis  adjustment  for  this  review 
period  consistent  with  the  methodology 
used  in  the  fourth  review.  The 
Department  has  determined  that  the 
provincial  tax  is  essentially  the  same  as 
the  federal  tax  in  that  only  certain  home 
market  sales  incur  the  tax  (only  those 
sold  to  purchasers  in  British  Columbia) 
and  that  none  of  the  sales  which  incur 
the  tax  are  made  to  the  United  States. 
Therefore,  the  methodology  employed  to 
calculate  the  federal  tax  is  used  to 
calculate  the  provincial  tax  (See 
Analysis  of  Petitioners’  Other  Comment 
9  for  an  explanation  of  the 
methodology.) 

Analysis  of  Petitioners'  Other 
Comments — The  Third  and  Fourth 
Reviews 

Comment  7:  For  the  third  and  fourth 
reviews,  petitioners  contend  that  the 
Department  erred  in  not  calculating  U.S. 
price  on  the  basis  of  Prudential's  sales 
prices  to  Christianson  because 
Prudential  knew  or  should  have  known 
that  some  of  its  merchandise  was 
destined  for  the  United  States. 

Petitioners  maintain  that  Christianson  is 
at  best  a  broker  for  Prudential  and  that 
Prudential  was  involved  in 
Christianson’s  resale  process. 

Petitioners  claim  that  this  is  further 
supported  by  the  fact  that  Christianson 
never  inventories  the  pipe.  For  these 
reasons,  petitioners  believe  Prudential’s 
prices  to  Christianson  should  have  been 
used  as  the  price  to  the  United  States. 

Christianson  aigues  that  Prudential 
had  no  knowledge  at  the  time  of  sale 
that  the  commercial  grade  pipe  would 
be  exported  to  the  United  States  and 
that  the  relationship  between 
Christianson  and  l4udential  is  strictly 
arms-length.  Therefore,  the  Department 
was  correct  in  comparing  Christianson’s 
home  market  sales  with  Christianson’s 
sales  to  the  United  States. 


Department's  Position 

We  agree  with  Christianson. 
Christianson  negotiates  annually  to 
purchase  all  commercial  grade  pipe 
generated  by  Prudential.  The  company 
sells  this  pipe  to  the  Untied  States  as 
well  as  in  Canada.  Prudential,  however, 
does  not  know  the  ultimate  disposition 
of  the  merchandise  it  sells  to 
Christianson  at  the  time  of  its  sales 
agreement  with  Christianson. 
Furthermore,  Christianson’s  invoicing, 
shipping,  and  payment  records  indicate 
that  the  pipe  is  mariceted  solely  by 
Christianson.  The  Department  verified 
that  Christianson  takes  title  to  the  goods 
while  they  are  on  Prudential’s  premises 
and  that  Prudential  is  not  involved  in 
establishing  Christianson’s  selling 
prices.  Under  these  circumstances,  the 
Department  therefore  believes  it 
appropriate  to  base  Untied  States  price 
on  Christianson's  sales  to  its  unrelated 
U.S.  customers. 

Comment  8:  Petitioners  contend  that 
the  Department  erred  in  calculating 
FMV  based  on  home  market  sales 
instead  of  constructed  value  because  the 
merchandise  sold  by  Christianson  in  the 
home  market  is  not  such  or  similar  to 
the  merchandise  sold  to  the  United 
States.  Petitioners  argue  that  because 
there  is  a  wide  range  of  defects  in 
commercial  grade  pipe,  the  Department 
should  use  a  difference  in  mer^andise 
adjustment  through  constructed  value  to- 
account  for  the  variety  of  defects. 
Further,  petitioners  state  that  the  pipe 
sold  by  Christianson  in  the  home  market 
is  not  OCTG  because  it  cannot  be  used 
for  drilling  in  Canadian  wells. 

Petitioners  argue  that  the  Department 
recognized  that  commercial  grade  pipe 
could  be  used  in  other  than  OCTG 
applications  so  it  expressly  limited  the 
scope  of  the  order  by  eliminating  pipe 
which  was  not  used  in  OCTG 
applications  in  the  United  States  as 
determined  by  the  Department’s  end  use 
certiheation  procedure. 

Christianson  contends  that  the 
merchandise  it  sells  in  Canada  is 
commercially  identical  to  the 
merchandise  it  sells  in  the  United  States, 
and  that  the  Department  correctly  based 
its  comparison  on  merchandise  sold  by 
Christianson  in  the  home  market. 

Department's  Position 

We  disagree  with  petitioners.  The 
Department  believes  that  the 
commercial  grade  pipe  sold  by 
Christianson  in  the  home  market  is  such 
or  similar  to  the  commercial  grade  pipe 
it  sells  in  the  United  States  within  the 
statutory  definition  of  “such  or  similar" 
merchandise  found  at  section  771(16)  of 
the  Act  The  merchandise  Christianson 


sells  in  both  markets  consists  of  pipe 
possessing  the  same  range  of  defects 
which  causes  all  of  that  pipe  to  be 
classified  as  commercial  grade  pipe. 
Christianson  sells  its  commercial  grade 
pipe  in  both  Canada  and  the  United 
States  without  regard  to  the  individual 
differences  in  defects  between  different 
pipe;  Christianson  merely  sorts  the  pipe 
by  size  and  sells  it  on  an  “as  is,”  non- 
warranted  basis  to  distributors  and  end 
users  in  both  markets.  The  purchaser  in 
both  markets  purchases  a  variety  of 
defective  pipe  of  the  same  size. 

Petitioners  argue  that  the  commercial 
grade  pipe  sold  by  Christianson  in  the 
United  States  is  not  “such  or  similar”  to 
that  sold  in  Canada  because  Canadian 
regulations  prohibit  using  defective  pipe 
as  OCTG  without  first  sufficiently 
upgrading  that  pipe,  whereas  no  such 
regulations  exist  in  the  United  States  for 
pipe  similarly  defective.  At  the  time 
Christianson  sells  the  commercial  pipe 
in  both  markets,  however,  that  pipe 
potentially  can  be  applied  to  the  same 
variety  of  uses  in  both  markets.  While 
sections  771(16)  (B)  and  (C)  of  the  Act 
(“such  or  similar  merchandise")  mention 
use,  they  do  not  indicate  at  what  point 
in  time  use  is  to  be  taken  into  account. 
According  to  section  773(a)(1)  of  the 
Act,  however,  the  foreign  market  value 
of  the  imported  merchandise  depends  on 
the  price  charged  for  that  merchandise 
“at  the  time  such  merchandise  is  first 
sold  within  the  United  States."  Thus,  if 
use  is  a  factor  in  determining  whether 
merchandise  is  "such  or  similar”  for 
foreign  market  value  purposes,  the 
relevant  uses  the  Department  must 
consider  are  those  at  the  time  of  that 
first  sale  in  the  United  States. 

As  noted  above,  at  the  time  of  that 
first  sale  of  commercial  pipe  in  the 
United  States,  that  pipe  potentially  can 
be  used  in  the  United  States  for  the 
same  variety  of  purposes  as  in  Canada. 
For  merchandise  such  as  commercial 
grade  pipe,  which  at  the  time  of 
importation  can  be  used  in  a  variety  of 
ways,  the  ultimate  use  of  tliat 
merchandise  cannot  drive  the  initial 
determination  of  whether  that 
merchandise  is  “such  or  similar”  for 
foreign  market  value  purposes, 
particularly  when  ultimate  use  may  be 
decided  in  the  future  by  a  subsequent 
purchaser. 

The  Department’s  end  use 
certification  procedure  merely  provided 
domestic  parties  the  opportunity  to 
certify  that  certain  pipe  was  not  used  in 
OCTG  applications  and,  therefore,  was 
not  subject  ultimately  to  the 
antidumping  duty  order.  This  procedure 
did  not  change  the  fact  that  when 
Christianson  sold  conunercial  grade 
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pipe  in  both  maricets,  the  variety  of 
possible  uses  for  that  pipe  was  the 
same. 

AdditionaDy,  petitioners  assert  that 
range  of  defects  in  commercial  grade 
pipe  should  lead  the  Department  to 
adjust  for  differences  in  merchandise. 
According  to  section  353.57  of  the 
Department's  regulations,  however,  the 
Department  will  adjust  for  differences  in 
physical  characteristics  only  when  the 
Department  is  satisfied  that  “the  amount 
of  any  price  differential  is  wholly  or 
partly  due  to  such  differences.”  Because 
Christianson  did  not  sort  or  sell  die 
various  types  of  commercial  grade  pipe 
according  to  defects,  the  Departmmit 
concluded  that  no  price  differentials 
existed  between  the  various  types  of 
commercial  grade  pipe.  Therefore,  the 
Department  did  not  make  adjustments 
for  physical  differences. 

Comment  9:  Petitioners  argue  that  the 
Department's  adjustments  for  federal 
taxes  on  home  market  sales  are 
incorrect. 

Petitioners  contend  that  the 
Department  erred  in  its  assumption  that 
all  export  sales  would  have  been  subject 
to  the  tax  and  should  not  make  upwairi 
adjustments  to  United  States  price  cm  all 
sales. 

Department’s  Position 

We  agree  in  part  Information  on  the 
record  indicates  that  Canadian  federal 
taxes  are  not  uniformly  applied  to  all 
home  market  sales.  Wliile  Prudential 
states  that  only  those  sales  made  to  end 
users  that  do  not  use  that  pipe  in  OCTG 
applications,  or  those  sales  made  to 
resellers  that  do  not  have  a  federal  sales 
tax  exemption  from  the  Canadian 
government,  have  a  federal  tax  imposed 
upon  them,  Christianson  contends  that 
all  pipe  produced  and  sold  in  Canada 
ultimately  has  a  federal  tax  imposed 
upon  it  which  is  paid  by  some  party  in 
Canada.  Neither  party  submitted 
documentation  on  the  record  supporting 
their  respective  claim.  However, 
Christianson’s  questionnaire  response 
indicated  that  federal  tax  was  paid  on  a 
substantial  number  of  Christianson 
sales  of  the  subject  merchandise. 

Pursuant  to  section  772(d)(1)(C)  of  the 
Act,  the  Department  must  increase 
United  States  prices  by  the  amount  of 
taxes  imposed  in  the  home  market 
which  is  not  collected  on  sales  of  OCTG 
to  the  United  States.  Because  none  of 
the  sales  to  the  United  States  had 
Canadian  tax  imposed  on  them,  the 
Department  must  make  this  adjustment 
In  order  to  adjust  acctuately  the  United 
States  price  for  federal  taxes,  the 
Department  employed  the  following 
revised  methodology  for  the  final  results 
for  the  third  tmd  fourth  reviews.  First 


we  determined  an  average  tax  per  sale 
in  the  home  market  by  deducti^  from 
the  gross  price  of  each  sale  in  the  home 
market  upon  which  a  tax  was  imposed 
the  amoimt  of  that  tax.  We  then 
calculated  an  average  federal  tax  for 
each  home  market  sale  by  dividing  the 
total  tax  paid  in  each  month  by  the  total 
of  all  gross  prices,  less  all  adjustments 
(except  handling  in  the  fourth  review). 
Next,  the  rate  was  multiplied  by  the 
gross  price,  less  adjustments,  of  each 
sale  in  the  U.S.  ma^et  and  the  result 
was  added  to  FMV  before  the  margin 
was  calculated.  Pursuant  to  section 
772(d)(1)(C)  of  the  Act,  this  amount  was 
then  added  to  the  gross  price  of  each 
sale  in  the  United  States.  This 
adjustment  is  needed  to  avoid 
artificially  inflating  or  deflating  margins 
that  can  result  from  the  fact  that  tax 
amounts  attributable  to  foreign  products 
differ  fit)m  those  associated  with  U.S. 
products. 

Analysis  of  Petitioners’ Other 
Comments — The  Fourth  Review 

Comment  10:  Petitioners  comment  that 
the  Department  failed  to  deduct 
antidumping  duty  cash  deposits  fit>m 
U.S.  price  for  both  Christianson's  and 
Prudenti€il's  sales.  Petitioners  contend 
that  the  payment  of  these  duties  is  a 
sales  rebate  benefitting  the  customer  as 
a  reduction  in  the  U.S.  sales  price. 

Department’s  Position 

We  do  not  consider  estimated 
antidumping  duties  to  be  expenses 
related  to  the  sales  under  consideration. 
Given  the  tenuous  nature  of  these 
estimated  rates  and  the  possibility  that 
they  could  be  zero,  we  do  not  consider 
them  to  be  expenses  within  the  meaning 
of  section  772(d)(2)(A)  of  the  Act  for  the 
purposes  of  determining  United  States 
price.  Thus,  the  Department  does  not 
deduct  from  United  States  price  any 
estimated  duties  paid  on  behalf  of,  or 
reimbursed  to,  an  importer.  (See,  eg.. 
Color  Television  Receivers  ^m  Korea. 
55  Fed.  Reg.  28225  (1990):  Anhydrous 
Sodium  Metasilicate  from  France,  49  FR 
43733  (1984)). 

Comment  11:  Petitioners  comment  that 
the  Department  should  have  made  a 
difference  in  merchandise  adjustment 
for  extra  costs  inciured  in  producing  the 
subject  merchandise  Prudential  sold  to 
the  United  States.  Petitioners  note  that 
products  sold  to  the  United  States  are 
cut  to  lengths  sp>ecified  by  Prudential's 
customers,  and  that  products  sold  in  the 
home  market  used  for  comparison 
purposes  were  not  cut  to  lengths 
spewed  by  Prudential's  customers. 

Prudential  responds  that  a  difference 
in  merchandise  adjustment  should  not 


be  made  because  it  always  incurs  the 
same  expense  in  botii  mi^ets. 

Department’s  Position 

The  Department  agrees  with 
Prudential.  The  subject  merchandise 
sold  in  both  markets  is  always  either  cut 
to  customer  specification  or  to  standard, 
industry-accepted  lengths.  The  record 
indicates  that  for  the  pipe  which  is 
subject  to  this  review,  plain  end  pipe, 
the  expense  involved  in  this  process  is 
the  same  whichever  maricet  tiie  pipe  is 
sold  in,  so  no  adjustment  is  made. 

Comment  12:  Petitioners  comment  that 
Prudential  included  in  its  home  maricet 
height  claim  amounts  associated  with 
return  of  merchandise.  Petitioners 
believe  that  since  Prudential  failed  to 
isolate  the  fiei^t  amounts  less  return  of 
merchandise  costs  attributed  to  the 
Canadian  sales,  the  Department  should 
not  allow  any  home  m^et  freight 
claims. 

Prudential  responds  that  only  one  sale 
incurred  return  of  merchandise  costs, 
and  the  additional  charges  incurred  on 
that  sale  were  directly  related  to  that 
sale.  Therefore,  the  Department  properly 
allowed  the  full  amount  of  die  freight 
claim. 

Department’s  Position 

We  agree  in  part  with  petitioners. 
Movement  expenses  are  those  costs 
incurred  by  Prudential  in  moving  the 
merchandise  from  the  fectoiy  to  the 
point  of  delivery  and  not  costs  incurred 
in  moving  the  merchandise  back  to  the 
factory.  'Hie  Departmnet  believes,  as 
does  Prudential,  that  the  additional 
return  freight  cdiarge  is  a  warranty 
expense  because,  as  Prudential  states,  it 
arose  imder  the  explicit  warranty  in  the 
sales  agreement.  If  Prudential  had 
wanted  the  extra  costs  incurred  on  this 
sale  to  be  adjusted  for  return  of 
merchandise,  then  Prudential  should 
have  claimed  the  costs  as  a  warranty 
expense.  Therefore,  the  Department 
reduced  Prudential’s  reported  amount  of 
freight  for  this  sale  by  the  amount  of  the 
additional  charge  incurred  on  the  return 
of  the  merchandise.  Hie  Department 
disagrees  with  petitioners  that  all  height 
claims  by  Prudential  should  be 
disallowed.  Prudential  reports  that  only 
this  one  sale  incurred  this  extra 
expense. 

Comment  13:  Petitioners  comment  that 
the  Department  should  not  have  allowed 
Prudential's  home  maricet  inland  freight 
expenses  to  warehouse  stcxking  points 
because  Prudential  failed  to  establish 
that  the  specific  amounts  claimed  for 
movement  were  tied  to  specific  sales  of 
the  subject  merchandise. 
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Prudential  responds  that  the  claimed 
amounts  are  accurate  and  the 
Department  properiy  allowed  this 
movement  expense. 

Department’s  Position 

We  agree  with  Prudential.  Ihudential 
states  that  it  is  impossible  to  provide 
documentation  which  ties  a  specific 
delivety  to  a  stocking  point  to  a  sale 
made  to  a  Ccinadian  customer  because 
delivery  to  the  stocking  point  normally 
occurs  before  the  sale  is  made.  The 
Department  found  that  Prudential's, 
reported  amount  of  stocking  point 
height  was  based  on  the  actual  cost  for 
shipping  pipe  for  the  mill  to  the  stocking 
point  and  then  allocated  to  tiie 
respective  products  under  review. 

Comment  14;  Petitioners  comment  that 
the  Department  erred  in  calculating  the 
period  of  time  in  which  credit  was 
extended  to  Prudential  in  the  home 
market  by  counting  the  number  of  days 
from  the  date  of  the  sale  to  the  date  of 
payment  instead  of  the  number  of  days 
from  the  date  of  shipment  to  the  date  of 
payment  Petitioners  argue  that 
Prudential  would  have  extended  credit 
at  or  about  the  time  of  the  date  of 
shipment 

Department’s  Position 

Comment  15:  Petitioners  argue  that 
the  new  cash  deposit  rate  for  Prudential 
is  unreasonable  because  the  products 
under  review  are  npt  OCTG.  Petitioners 
believe  that  Prudential  should  be 
assigned  the  “all  other”  cash  deposit 
rate  from  the  less  than  fair  value 
investigation  until  Prudential's  exports 
are  further  reviewed. 

Department’s  Position 

The  Department  disagrees.  The 
physical  ^aracteristics  of  the  pipe 
which  Prudential  sold  to  the  United 
States  qualifies  it  as  merchandise 
subject  to  the  antidumping  order.  As 
such,  antidumping  cash  deposits  were 
properly  collected  on  the  entries  of  this 
merchandise  and  duties  will  be  assessed 
on  this  merchandise  in  accordance  with 
the  results  of  these  reviews. 

Furthermore,  it  is  appropriate  to  assign  a 
new  cash  deposit  rate  for  Prudential 
based  on  the  results  of  this  review. 

Comment  16:  Petitioners  comment  that 
the  Department  improperly  applied  BIA 
for  is  its  analysis  of  two 

Christianson  casing  sales  because  the 
Department  compared  sales  of  the  less- 
expensive  casing  to  sales  of  the  more- 
expensive  tubing.  Petitioners  suggest 
that  the  Department  assign  a  FMV  of  a 
contemporaneous  sale  of  similar  casing 
at  the  same  level  of  trade. 


Department’s  position 

We  agree  with  petitioners  and  have 
amended  the  BIA  applied  in  the  final 
analysis.  In  addition  to  this  correction, 
the  Department  made  a  clerical  error  in 
the  preliminary  results  in  assigning  the 
wrong  FMV  to  a  sale  of  tubing.  For  the 
final  results,  the  Department  assigned  a 
FMV  of  a  contemporaneous  sale  of 
tubing  at  the  next  level  of  trade. 

Analysis  of  Respondent’s  Other 
Comments — The  Third  and  Fourth 
Reviews  ' 

Comment  1:  Christianson  argues  that 
the  Department  erred  in  comparing 
Christianson's  Canadian  disfributor 
sales  solely  with  its  U.S.  distributor 
sales  and  Christianson's  Canadian  end 
user  sales  solely  with  it  U.S.  end  user 
sales.  Christianson  believes  that  its 
Canadian  prices  do  not  differentiate 
between  distributor  and  end  user 
customers,  and,  therefore,  if  such 
difrerences  do  not  exist,  then  the 
Department  cannot  make  a  level  of 
trade  comparison.  Christianson 
demonstrates  that  in  certain  cases  its 
average  monthly  distributor  prices  are 
actually  consistently  higher  tiian  its 
average  monthly  end  user  prices. 

Christianson  comments  further  that 
for  one  U.S.  distributor  sale  in  the  third 
review,  the  Department  incorrectly 
compared  it  to  a  Canadian  sale 
involving  a  significantly  lower  quantity. 
Therefore,  this  small  isolated  sale  is 
sufficient  in  quantity  and  the 
Department  should  make  a  comparison 
to  a  sale  of  a  more  sufficient  quantity  at 
the  next  level  of  trade. 

Petitioners  argue  that  the  Department 
consistently  makes  sales  comparisons  at 
the  same  commercial  level  of  trade 
when  they  exist  in  the  U.S.  and  foreign 
market  and  that  the  Department 
correctly  made  such  a  comparison  in 
Christianson's  case.  For  the  one  sale 
which  Christianson  claims  is  in 
sufficient  in  quantity  to  be  based  at  the 
same  level  of  trade,  petitioners  argue 
that  sufficiency  of  sales  is  based  on 
number  of  sales,  not  the  qucmtity  of  a 
particular  sale,  and  that  the  Department 
compared  one  sale  in  the  Canadian 
market  to  one  sale  In  the  U.S.  market  in 
accordance  with  Department  practice. 

Department’s  Position 

We  agree  with  petitioners.  According 
to  S  353.58  of  the  Department's 
regulations,  we  “normally  will  calculate 
foreign  market  value  and  United  States 
price  based  on  sales  of  the  same 
commercial  level  of  trade.”  The 
Department  only  considers  difierence  in 
{Hices  betvraen  levels  of  trade  if, 
because  “sales  at  the  same  commercial 


level  of  trade  are  insufficient  in  number 
to  permit  an  adequate  comparison,"  the 
Department  calculates  FMV  based  upon 
different  levels  of  trade.  Id.  Hie 
authorities  cited  by  Christianson  in 
support  of  its  argument  relate  to 
instances  in  which  the  Department, 
because  sales  at  the  same  level  of  trade 
were  found  to  be  insufficient,  had  to 
consider  adjusting  FMV  due  to 
differences  in  prices  between  levels  of 
trade.  ,  . 

We  also  agree  with  petitioners  thsd 
the  Department  properly  compared  one 
sale  in  the  Canadian  market  to  one  sale 
in  the  U.S.  market  According  to  §  353.58 
of  the  Department's  regulations,  the 
Department  will  calculate  FMV  based 
on  different  levels  of  trade  only  if  “sales 
at  the  same  commercial  level  of  trade 
are  insufficient  in  number  to  permit  an 
adequate  comparison.”  [emphasis 
added]  The  size  of  the  sales  within  the 
level  of  trade  is  not  relevant  to  the 
analysis. 

Analysis  of  Respondents’ Other 
Comments — The  Fourth  Review 

Comment  2:  Christianson  and 
Prudential  comment  that  the  Department 
should  use  U.S.  dollar  interest  rates  to 
calculate  respondents’  U.S.  imputed 
credit  costs  instead  of  Canadian  dollar 
interest  rates.  Prudential  suggests  that  if 
the  Department  choose  not  to  use  U,S.  ■ 
dollar  interests  rates,  it  should  use  a 
weighted  average  of  the  rates,  and  not  a 
simple  average,  in  effect  during  the 
review  period 

Petitioners  argue  that  the  Department 
properly  calculated  the  interest  expense 
based  on  Canadian  interest  rates,  but 
petitioners  would  not  object  to  a 
weighted  average  of  those  rates  instead 
of  a  simple  average. 

Department’s  Position 

The  Department  generally  uses  a 
home  ma^et  interest  rate  in  its  imputed 
credit  expense  calculations  for  purchase 
price  transactions  when  a  company  has 
not  actually  borrowed  any  funds  since 
short  term  financing  is  generally  made 
in  the  funds  of  the  country  where  the 
company  is  located.  We  calculated  a 
simple  average  of  the  home  market 
interest  rates  in  effect  over  the  annual 
review  period  by  Christianson’s  and 
Prudential’s  Canadian  bank,  to 
approximate  the  rate  Christianson  and 
I^dential  would  have  paid  had  it 
borrowed  money.  The  Department 
maintains  that  the  use  of  a  simple 
average  is  reasonable  in  calculating 
respondents'  imputed  credit  costs  since 
neither  Christianson  nor  Prudential  ever 
actually  had  short-term  boriowings 
during  the  periods  of  review. 
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Comment  3:  Prudential  comments  thati 
the  Canadian  credit  expense  should  be 
calculated  before  deducting  the 
difference  in  merchandise  adjustments 
from  the  gross  price. 

Department’s  Position 

We  agree.  The  Department  normally 
adjusts  for  differences  in  merchandise 
after  the  credit  expense  has  been 
calculated,  and  corrects  this  adjustment 
for  the  final  results. 

Comment  4:  Prudential  notes  that  the 
Department  made  a  clerical  error  in 
applying  the  credit  period  it  had 
calculated  to  determine  the  credit 
expense  for  one  Canadian  sale. 

Department ’s  Position 

We  agree.  For  the  final  analysis,  the 
correct  number  of  days  between  date  of 
shipment  and  date  of  payment  is  used  to 
calculate  the  credit  expense  for  this 
sale. 

Final  Results  of  the  Review 

As  a  result  of  our  reviews,  we 
determine  that  the  following  dumping 
margins  exist: 


Manufacturar/SKparter 

Period  of  review 

!  Ktargiri 

Christianson  Pipe  Ltd. 

6/1/68-6/31/89 

11.06 

6/1/89-5/31/90 

15A1 

Prudentiat  Steel  Ltd. . - 

6/1/89-5/31/90 

9.48 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  Ihe  Department  will  issue 
appraisement  instructions  directly  to  the 
U.S.  Customs  Service. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  this 
notice  for  all  shipments  of  the  subject 
merchandise  from  Canada,  entered,  or 
withdrawn  frtim  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act  (1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  that 
established  in  the  final  results  of  the 
fourth  review  covering  the  period  June  1, 
1989  through  May  31, 1990;  (2)  For 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  prior  reviews  or  the  final 
determination  ^  sales  at  less  than  fair 
value  (the  original  investigation),  the 
cash  deposit  rate  will  continue  to  be  the 
rate  pubUshed  in  those  reviews  or  that 
determination;  (3)  if  the  exporter  is  not  a 
firm  covered  in  tUs  review  the  , 
origined  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 


manufacturer  of  the  merchandise  in  the 
final  results  of.  this  review  or  the  original 
investigation,  whichever  is  the  most 
recent;  (4)  For  any  future  entries  of  this 
merchandise  from  any  otlier  exporter  or 
manufacturer,  not  covered  in  this  or 
prior  administrative  reviews,  whose  first 
shipments  occurred  aft^  May  31, 1990 
and  who  is  unrelated  to  the  reviewed 
firm  or  any  previously  reviewed  firm, 
the  cash  deposit  rate  shall  be  equal  to 
the  highest  margin  calculated  in  the 
fourth  review  covering  the  period  June  1, 
1989  through  May  31, 199a 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C.  1675(aKl) 
and  19  CFR  353.22  (1990)). 

Dated:  August  0, 1991. 

Eric  I.  Garfmkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-19235  Rled  8-12-91;  8:45  amj 
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[A-588-015] 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Hnai  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration/ 
Internationa  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  April  19, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan.  The  Review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  March  1. 1988,  through 
February  28, 1989. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  At  the  request  of  the 
respondent,  we  held  a  hearing  on  June  3, 
1991. 

Based  on  our  analysis  of  the 
comments  received,  and  the  correction 
of  a  clerical  error,  we  have  changed  the 
preliminary  results  of  this  review.  The 
final  margin  is  77.79  percent 
EFFECTIVE  DATE:  August  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Orlando  Velez,  David  Mason,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance,  Intematicmal 
Trade  Administration.  U.&  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  April  19, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Fede^  Register  (56  nt  16072)  the 
preliminaiy  results  of  its  administrative 
review  of  the  antidonqiing  finding  on 
television  receivers,  mcmochrome  and 
color,  from  Japan  (36  FR  4597,  Mardt  10, 
1971).  We  have  now  completed  the 
administrative  review  in  accordance 
with  S  751  of  the  Tariff  Act  of  1930  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  television  receivers, 
monochrome  and  color,  from  Japan. 
Television  receivers  include,  but  are  not 
limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
{ind  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  Prim  to 
January  1, 1989,  television  receivers, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684.9230, 684.9232,  684.9234,  684.9236, 
684.923a  684.924a  684.924a  684.924a 
684.9248,  684.9250, 684.9252,  684.925a 
684.9255, 684.925a  684.925a  684.926a 
684.9263,  684^1265,  684.927a  684.9275. 
684.940a  and  684.9655  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA^  As  of  January  1, 
1989,  this  merchandise  is  cl^sifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  852ai0.80, 
8528.11.60,  and  852a20.0a  The  TSUSA 
and  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

This  review  covers  one  manufacturer 
and/or  exporter  of  Japanese  television 
re<jeivers,  Fujitsu  General  Limited  (FGL), 
for  the  period  March  1, 198a  throu^ 
February  2a  1980. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  FGL,  we  held  a  public 
hearing  on  June  3. 1991.  We  received 
case  briefs  and  rebuttal  comments  from 
one  domestic  party  to  the  proceeding. 
Zenith  Electronics  Corporation  (Zenith), 
and  from  the  respondent  FGL. 

During  disclosure  with  FGL,  the 
Department  noted  that  the  rate  used  for 
Teknika's  short  term  interest  was 
incorrect,  for  the  final  results,  we 
revised  the  rate  to  reflect  the  correct 
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percentage  as  submitted  in  FGL’s 
Section  C  response. 

Comment  1:  FGL  submitted  comments 
concerning  certain  mathematical  and 
clerical  errors  in  the  Department's 
preliminary  results  analysis. 


Department’s  Position:  Pursuant  to 
FGL’s  comments  in  its  case  brief,  we 
have  made  the  following  corrections  to 
the  program  in  our  final  results 
calculations  for  FGL'  (1)  The  difference 
in  merchandise  adjustment  for  model 
21V-M2B  was  amended  to  reflect  the 
correct  figure  that  was  illegible  in  FGL's 
original  submission;  (2)  the  final 
analysis  memorandum  was  amended  to 
indicate  that  total  transportation  costs 
are  in  thousands  of  yen  (we  note  that 
this  was  only  an  error  in  the  analysis 
memorandum,  and  not  in  the 
calculation);  (3)  the  U.S.  commodity  tax 
base  was  adjusted  to  include  packing 
costs;  (4)  the  U.S.  commodity  tax  base 
was  recalculated  without  the  deduction 
for  foreign  inland  height,  since  this 
expense  was  already  deducted  fi'om  the 
trtmsfer  price;  and  (5)  entered  value 
used  to  determine  commodity  taxes  was 
recalculated  to  exclude  WEU'ehousing 
expense. 

Comment  2:  Zenith  contends  that  the 
Department's  treatment  of  Japanese 
commodity  taxes  rebated  or  not 
collected  by  reason  of  exportation  was 
unlawful.  According  to  Zenith,  the 
Department  added  the  full  amount  of  the 
tax  to  U.S.  price  and  made  a 
circumstance-of-sale  (COS)  adjustment 
to  foreign  market  value  (FMV)  for  the 
difference  between  the  amoimt  of 
Japanese  and  U.S.  tax.  Zenith  argues 
that  the  Department  should  impose  a  tax 
cap  on  the  amount  of  the  tax  determined 
to  have  been  forgiven  by  reason  of 
export  and  that  no  adjustment  should  be 
made  to  the  FMV  for  the  difference 
between  the  two  tax  amounts.  In 
support  of  its  contention.  Zenith  cites 
Zenith  Electronics  Corp.  v.  United 
States.  633  F.  Supp.  1382  (CIT 1986). 
appeals  dismissed,  975  F.2d  291  (Fed. 

Cir.  1989)  [Zenith)',  Daewoo  Electronics 
Co.  V.  United  States,  712  F.  Supp.  931 
(CIT  1989)  (Daewoo)',  and  Zenith 
Electronics  Corp.  v.  United  States.  755  F. 
Supp.  397  (CIT  1990)  (as  clarified  by 
order  dated  Feb.  20. 1991). 

FGL  argues  that  to  create  a  fair 
comparison  between  markets,  it  is 
necessary  to  add  the  full  amount  of  tax 
to  the  U.S.  price  {uid  then  adjust  for  the 
difference  in  the  tax  amounts.  FGL  goes 
on  to  point  out  that  the  General 
Agreement  on  Tariffs  and  Trade 
obligates  the  United  States  to  calculate 
dumping  margins  in  such  a  way  that  the 
tax  exemption  for  export  models  cannot 
be  the  cause  of  a  dumping  finding. 


Department's  Position:  We  do  not 
agree  with  the  Court  of  International 
Trade  (CIT)  in  Zenith  or  Daewoo,  but 
have  not  had  an  opportunity  to  appeal 
the  issue  on  its  merits.  Because  we 
believe  that  dumping  margins  should 
neither  be  inflated  nor  deflated  by 
differences  between  Japanese  taxes  and 
constructed  taxes  applied  to  U.S.  price, 
we  do  not  agree  wi^  the  CITs  position 
on  adjustments  for  differences  in 
commodity  taxes.  After  calculating  the 
amount  of  commodity  tax  and  addUng  it 
to  U.S.  price,  we  make  an  adjustment  to 
FMV  for  the  differences  in  taxes  by 
deducting  the  Japanese  commodity  tax 
fiom  FMV  and  replacing  it  with  the 
constructed  U.S.  commodity  tax.  This 
method  has  the  same  effect  on  the 
absolute  margin  calculated  as  would 
capping  the  amount  of  U.S.  tax  added  to 
U.S.  price.  See  our  response  to  Comment 
1  in  Color  Television  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR 12702.  March  27. 1991) 
and  our  response  to  Comment  4  in  Color 
Television  Receivers.  Except  for  Video 
Monitors,  from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31380.  July  10. 1991). 

Comment  3:  FGL  contends  that  the 
Department’s  method  of  calculating  the 
U.S.  tax  base  for  commodity  tax 
purposes  understates  the  amount  of 
commodity  tax.  FGL  argues  that  the 
Department  must  examine  how  the  law 
is  actually  applied  in  Japan.  According 
to  FGL  the  normal  tax  base  in  Japan  is 
the  freely  offered  selling  price  of  the 
merchandise  in  the  place  of 
manufacture.  However.  FGL  claims  that 
different  rules  apply  to  "special  selling 
organizations.”  and  that,  under  Japanese 
law.  a  wholly  owned  subsidiary  is.  by 
definition,  a  special  selling  organization. 
Accordingly.  FGL  concludes  that  its 
wholly  owned  subsidiary.  Teknika. 
meets  the  definitional  requirement  and. 
therefore,  the  Department  must 
calculate  commodity  tax  consistent  with 
the  CITs  determination  in  Zenith 
Electronics  Corp.  v.  United  States,  (755 
F.  Supp  397)  (CIT  1990).  According  to 
FGL  the  Court  in  Zenith  held  that  since 
the  tax  base  is  the  special  selling 
organization’s  price  to  its  customers  less 
an  amount  for  profit,  which  would  be  5 
percent  under  Japanese  law.  the  tax 
base  should,  therefore,  be  95  percent  of 
the  wholly  owned  subsidiary’s  prices  to 
its  customers.  FGL  states  this  is  directly 
applicable  to  Teknika  and  adds  that  the 
ciurent  methodology  yields  disparate 
results  because  the  U.S.  tax  is  based 
upon  prices  to  the  distributor,  whereas 
the  home  market  tax  is  based  upon 
prices  to  retailers.  FGL  urges  the 


Department  to  recalculate  the  U.S.  tax 
base  consistent  with  the  CITs  holding  in 
Zenith. 

Department’s  Position:  We  disagree 
with  FGL  The  tax  base  used  for 
determining  the  amount  of  tax  which 
Japanese  taxing  authorities  would  have 
imposed  on  exports  of  merchandise  to 
the  United  States  is  the  price  which  is 
analogous  to  the  home  market  tax  base. 
The  tax  base  used  to  calculate  the 
commodity  tax  was  the  constructed  ex¬ 
factory  price,  the  tax  base  comparable 
to  that  used  in  the  home  market 

Moreover,  whatever  difference  may 
have  been  introduced  into  the  margin 
equation  through  the  calculation  of  the 
imputed  tax  on  U.S.  sales,  it  was 
calculated  out  by  the  commodity  tax 
COS  adjustment  to  FMV  described  in 
Comment  2  above.  This  adjustment 
equalized  the  commodity  taxes  in  the 
two  markets.  If  the  addition  to  U.S.  price 
was  either  greater  or  less  than  the  home 
market  tax.  the  amount  of  the  COS 
adjustment  rose  or  fell  correspondingly 
to  offset  whatever  minor  difference 
might  otherwise  have  appeared  in  the 
margin.  When  the  COS  adjustment  is 
taken  into  account,  no  part  of  FGL’s 
absolute  margin  is  attributable  to  the 
commodity  tax. 

Comment  4:  Zenith  argues  that  the 
Department  should  deduct  antidumping- 
related  legal  expenses  from  exporter’s 
sales  price  (ESP).  According  to  Zenith, 
these  expenses  are  selling  expenses 
because  they  are  incurred  as  a  result  of 
a  respondent  selling  the  merchandise 
under  review  in  the  United  States  at 
prices  below  FMV.  Moreover,  Zenith 
argues  that  there  is  no  basis  for 
retaining  in  ESP  legal  expenses  incurred 
as  a  result  of  an  antidumping  proceeding 
when  all  other  legal  expenses  incurred 
by  a  foreign  company’s  U.S.  subsidiary 
are  deducted  from  ESP. 

FGL  states  that  legal  expenses  are  not 
selling  expenses,  and  that  they  are 
incurred  many  years  after  the  sales 
under  review.  FGL  states  that  its  sales 
are  not  costed,  priced,  or  otherwise 
affected  by  the  fact  that  legal  fees  may 
eventually  be  incurred,  and  that  the 
same  cannot  be  said  for  true  selling 
expenses.  FGL  argues  that  any 
deduction  for  antidumping-related  legal 
expenses  would  be  unreasonable  and 
arbitrary. 

FGL  notes  further  that  if  the 
Department  were  to  deduct  such 
expenses,  petitioner  would,  in  effect, 
gain  control  over  the  margin  calculation 
inasmuch  as  it  could  draw  respondents 
into  unavoidable  legal  skirmishes ,  thus 
creating  legal  expenses,  and  deductions 
fit)m  U.S.  price.  To  avoid  a  dumping 
finding  under  these  circumstances,  FGL 
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argues  it  would  be  placed  in  the  unusual 
position  of  having  to  capitulate  to 
petitioner’s  allegations  and  arguments  in 
order  to  avoid  legal  fees.  FGL  concludes 
that  Zenith’s  position  is  contrary  to  the 
principles  of  fundamental  fairness  and 
public  policy  [Daewoo  Electronics 
Company,  Ltd.  v.  United  States,  712  F. 
Supp.  931  (1989)). 

Department’s  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  order,  and  of 
the  antidumping  duty  orders  on  color 
television  receivers  from  the  Republic  of 
Korea  and  Taiwan,  we  do  not  consider 
legal  expenses  incurred  in  defending 
against  an  allegation  of  dumping  to  be 
expenses  incurred  in  selling  the 
merchandise  in  the  United  States.  As  a 
result,  we  have  not  deducted  .these 
expenses  from  ESP  in  these  final  results. 
Also,  see  our  response  to  Comment  4  in 
Television  Receivers,  Monochrome  and 
Color  From  Japan;  Final  Results  of 
Antidumping  Duty  Admim'strative 
Reviews  (54  FR 13919,  April  6, 1989).  We 
note,  moreover,  that  whereas  Zenith 
criticized  the  Department  in  Comment  2 
for  failing  to  follow  the  CIT  opinion  in 
Zenith  in  this  instance,  it  is  urging  the 
Department  to  disregard  the  CIT  opinion 
regarding  this  issue  in  Daewoo. 

Comment  5:  Zenith  argues  that  the 
Department  should  deduct  from  U.S. 
price,  payments  of  estimated 
antidumping  duties  and  any  expenses 
related  to  such  payments.  According  to 
Zenith,  these  items  should  be  deducted 
from  U.S.  price  along  with  the  estimated 
ordinary  duties  paid  because  the  statute 
specifically  requires  that  “United  States 
import  duties”  be  deducted  from  U.S. 
price. 

FGL  claims  that  Zenith’s  proposal  has 
an  illogical,  illegal,  and  unfair 
implication.  To  illustrate,  FGL  states 
that  in  a  given  situation  the  Department 
may  find  that  no  dumping  occurred 
during  the  period  of  review.  However, 
while  the  company’s  pricing  practices 
would  have  been  vindicated,  the 
Department  might  still  find  a  dumping 
margin  based  upon  the  deduction  to  U.S. 
price  for  payments  of  the  deposit 
amounts. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  finding,  we 
believe  that  using  estimated  amoimts  of 
antidumping  duties  in  our  calculations 
would  result  in  inaccurate  margins.  We 
do  not  consider  payments  of  estimated 
antidumping  duties  to  be  expenses 
related  to  sales  of  merchandise  imder 
consideration  for  this  review  period. 
Further,  given  the  possibility  that  these 
estimated  duties  could  vary  significantly 
from  duties  that  may  be  assessed,  we  do 
not  consider  them  to  qualify  as 


"expenses’*  within  the  meaning  of 
section  772(d)(2)(A)  of  the  Tariff  Act  for 
purposes  of  determining  U.S.  price. 
Finally,  estimated  duties  and  duties 
assessed  are  paid  by  the  importer, 
which  in  some  cases,  is  unrelated  to  the 
party  whose  sales  are  under  review.  As 
a  result,  we  have  not  deducted  them 
from  U.S.  price  in  these  final  results.  See 
our  response  to  Comment  S  in 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Administrative  Review  (55 
FR  35916,  September  4, 1990),  our 
response  to  Comment  6  in  Color 
Television  Receivers  From  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Administrative  Review  (50  FR  12701, 
March  27, 1991),  and  our  response  to 
Comment  8  in  Color  Television 
Receivers,  Except  for  Video  Monitors, 
From  Taiwan;  Final  Results  of 
Antidumping  Administrative  Review  (56 
FR  31380,  July  10, 1991). 

Comment  A*  FGL  asserts  that  the 
Department  erroneously  included 
packing  material  and  packing  labor 
costs  in  calculating  the  cost  of 
manufacture  (COM)  for  constructed 
value  (CV).  FGL  claims  that  the  net 
effect  of  this  error  is  an  overstatement  of 
selling,  general,  and  administrative 
(SG&A)  expenses  because  the  SG&A 
ratio  is  multiplied  against  a  COM  which 
is  overstated  by  the  amount  of  packing 
costs.  FGL  notes  that  the  Department 
deducted  packing  prior  to  calculating 
profit,  in  order  to  avoid  overstating 
profit,  and  urges  the  Department  to  treat 
SG&A  similarly. 

Department’s  Position:  We  disagree. 
FGL  presented  COM  information  for  CV 
models  inclusive  of  packing  costs.  It 
then  deducted  packing  costs  to  arrive  at 
its  COM  figure  presented  in  the  CV 
questionnaire  response.  However, 
during  the  hearing,  FGL  stated  that  the 
packing  charge  in  question  is  consumer 
packaging  which  occurs  at  the  end  of  the 
assembly  line,  and  does  not  represent 
containerization  for  purposes  of 
shipment  (See  hearing  transcript,  June  3, 
1991,  at  43).  Accordingly,  we  have  used 
the  COM  inclusive  of  packing  since  we 
previously  determined  that  consumer 
packaging  costs  (as  opposed  to 
containerization  for  shipment)  should  be 
considered  part  of  the  product  when 
that  cost  is  included  in  the  price  of  the 
finished  product  (see  Certain  Stainless 
Steel  Cooking  Ware  From  Korea,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  (51  FR  42873,  42879, 

November  28, 1986). 

Comment  7:  FGL  asserts  that  COM 
used  to  derive  CV  was  calculated 
inclusive  of  royalties.  FGL  cites  a  home 
market  sales  verification  report  from  the 
eight  administrative  review  period  in 


support  of  its  contention  that  royalty 
expense  is  incurred  when  models  are 
sold,  not  when  models  are  produced. 
FGL  claims  that  the  inclusion  of  royalty 
expense  in  COM  results  in  double 
counting  because  royalty  is  also  a 
component  of  SG&A. 

Department’s  Position:  We  agree  in 
part.  In  FGL's  June  20, 1991  response  to 
clarification  questions  posed  at  the 
hearing,  FGL  explained  that  the 
royalties  for  the  models  in  question 
were  incurred  by  an  independent 
contractor  who  manufactured  television 
receivers  for  FGL  Because  all  items 
included  in  FGL’s  acquisition  cost, 
including  royalties,  become  part  of 
FGL’s  COM,  the  royalties  paid  by  the 
contractor  have  already  been  counted  in 
acquisition  costs.  For  these  final  results, 
we  have  deducted  FGL's  royalty  fee 
from  our  calculation  of  SG&A,  since  this 
cost  was  incurred  by  FGL's  independent 
contractor,  and  is  thus  not  a  FGL  selling 
expense. 

Comment  8:  FGL  claims  that  the 
Department  improperly  treated  certain 
non-operating  and  extraordinary  loss 
items  in  building  up  the  total  SG&A 
figure  for  purposes  of  establishing  an 
SG&A  ratio.  FGL  claims  that  certain 
items  in  non-operating  loss  and 
extraordinary  loss  represent  company¬ 
wide  expenses  that  are  not  related  to 
the  production  of  the  merchandise  under 
review.  Therefore,  FGL  requests  that  the 
Department  consider  its  April  12, 1991 
submission,  which  was  submitted  for 
the  purpose  of  clarifying  the  portion  of 
non-operating  and  extraordinary  items 
that  are  related  to  the  production  of  the 
merchandise  under  review. 

Department’s  Position:  We  agree.  We 
requested  and  received  clarifications 
which  were  submitted  by  FGL  on  April 
12, 1991.  Based  on  FGL’s  response,  ^e 
Department  has  revised  its  buildup  of 
SG&A  for  the  purpose  of  calculating  an 
SG&A  ratio. 

Comment  9:  FGL  claims  that  the 
Department  should  use  total  sales  as  a 
basis  for  determining  the  SG&A  ratio  for 
CV  calculation.  FGL  claims  that  the 
Department  was  in  error  in  calculating 
the  SG&A  ratio  based  upon  cost  of 
goods  sold  (COGS).  FGL  states  that  the 
Department  should  not  make  a 
distinction  between  the  SG&A  ratio, 
which  was  based  on  COGS,  and  the 
deduction  made  for  transportation, 
which  was  based  on  total  sales. 

Department’s  Position:  In  accordance 
with  Department  practice,  we  calculated 
SG&A  by  multiplying  the  ratio  of 
reported  company-wide  SG&A  to 
reported  company-wide  COGS  by  the 
model-specific  COM.  Use  of  a  ratio 
based  on  total  sales  would  be  incorrect 
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because  tee  deeosBinator  would  include 
an  elesoe&tef  profit  thus  creating 
incongroom  results  when  multiplied  by 
CCteL  ^  ooDtrast  the  Department 
determiaed  per-tuiM  transportation  costs 
using  the  ratio  of  company-wide 
transportation  costs  lo  company-wide 
sales,  since  teat  ratio  is  applied  to  a  CV 
which  indudes  profit 

Commad  iO:  FGL  daims  that  the 
Department  should  not  have  deducted 
the  incoBie  statement  commodity  tax 
amount  fiom  COGS.  FGL  contends  teat 
the  deducdan  does  not  achieve  the 
Department’s  slated  intent  of  preserving 
tax  neutrally  in  tee  commodity  tax 
calculations.  Instead,  the  deduction 
increases  FMV.  which  in  turn 
exacerbates  tee  Imbalance  that  the 
Department  seeks  to  address  in  making 
CV  taxaeutrd. 

DepartjimaCs  Position:  Y/e  disagree.  It 
is  tee  D^psatment  policy  to  strip  sin 
commod^tax  mqtenses.  wherever  they 
are  report^  from  tee  calculation  of  CV. 
The  increase  in  CV  caused  by  deducting 
commotety  tax  expense  from  the  SG&A 
rath)  is  b^tmdentood  in  tee  fonowing 
ccmtexL  Where  commodity  tax  expense 
is  accounted  fm  as  a  part  of  CC^  as 
opposed  to  a  sdltng  expense,  the 
Departmenfs  adjustment  is  a  two-step 
process.  Pitrt.  tee  Department 
eliminates  any  consnedity  tax  expense 
from  tee  reported  OOM  Second,  it 
dunaates  commodity  tax  expense  from 
tee  SGftAfaftlofspeclficany  from  tee 
denendnatof  CQGSj  before  applying 
tee  ratia  te  OOM  when  calculating  an 
SGitAamaurit  to  add  to  tee  CV  buildup. 

Hie  efisot  «f  tete  adjustment  is 
sii^arty  two4e4d.  Phut,  it  decreases  the 
COGS  portioacf  CV,  because  CCM  is 
losremd  Vp  tea  per-wdl  conuKxhty  tax 
amoaaft.  Sacoad,  it  increases  the  rdathm 
poiliaB  afCV  svhhte  ia  attributable  to 
SGtA  bacaaaa  teeSGAA  ratio  incraaaes 
due  lo  tea  dadaotkm  of  coBunodity  tax 
from  tea  danoadnator.  FGL  reported 
COM  information  for  CV  mod^netofa 
per-unit  commodltjr  tax  amount  FC^’s 
inoama  ahitamont  imwevar.  indicstes 
teal  ooBBBoditir  tax  expense  is  charged 
to  COGS  aad  aat  laSC&A.  Moreover, 
FQL  atntaa  ia  its  case  brief  that 
commodUy  lax  is  a  ftasio  alemeat  of 

coat  SsnoeFCLcaportsdCOMIorCV 
models  netofaper-anit  oonanodity  tax 
charge,  it  f«BS  Ml  aeoeasary  far  the 
Departmaal  to  peifrirm  the  first  part  of 
the  calodalioa  wMch;  as  stated  aaiiMC. 
has  tee  aSedtafdacreasiet  the  COGS 
portioa  of  CV.  Iba  O^iarbnent 
howawac.  ted  pecfana  tea  aeoond  pert  of 
its  calcutelka.  steich  involved  ramoiang 
conunediiy  tax  axpcaae  from  the  SGdA 
rads  dbamateater  lOOCS). 

Commemt  ff:FOL  oantands  that  ifteh 
reganl  toadjartaMBts  to  CV,  the 
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Departmmitted  not  meet  one  of  the 
fundamental  requirementt  of  the 
antidumping  law.  namely,  that  U.S.  price 
be  compared  to  an  economically 
equivalent  FMV,  regardieas  of  vteether 
hoBie  market  third  oountry.  or  CV  is 
used  to  ocdculate  FMV.  In  support  of  its 
position.  FGL  cites  Asociacioa 
Caiombiana  De  EKpoiiadoree  versos 
United  States  (704  F.  Supp.  1114  (1969)). 
FGL  points  out  teat  while  the 
Department  adjusted  U.S.  price 
dowBiuard  to  an  ex-factory  ptioe.  it 
failed  toadjaatCV.  which  included 
direct  and  hidireot  selling  expenses.  FC^ 
urges  the  Department  to  adjust  both  CV 
and  US.  price  in  order  to  arrive  at  a 
specific  CNamoB  paiat  in  tee  chain 
commeroe.  and  cites  Saith-Corana 
Group  versus  United  States  (713  F.2d 
1568  ^d.  Or,  2963).  cert  denied  405 
U.S.  1022  (2964^  in  sipport  of  its 
position.  FGL  oontends  that  the 
Depeurtment  is  reqaitad  to  find  that 
common  point  by  way  of  adjustments  to 
CV  incltidi^  an  ESPofiset 

FGL  points  out  teat  the  Department 
finds  Itself  In  tee  unusual  situation  of 
not  having  nay  ndjustments  to  make  to 
CV  spaoifically  beoaase  the  Department 
select  CVaattamadal  match.  FGL 
claims  that  this  aelecfioB  resulted  in  the 
Department'a  not  reoeiving  cost  and 
expense  data  associated  with  home 
market  models.  FGL  concludes  that  the 
Department  mme,  teerefore.  unaUa  to 
reduce  CV  by  tnodel-^>ecific  eeUing 
expeneet.  na  tee  Department  would 
have  {Mefecred.  FGL  points  out  that  the 
company  did  not  cause  this  situtfion. 
nor  dk)  it  fail  la  provide  frdl  and 
conflate  responses  tstee  Departmenfs 
requests. 

Ta  remedy  teis  siteatian.  FGL 
suggerts  tert  tea  Oeparhaeal  implement 
one  o{  teree  akemativea  devised  by 
FGL.  In  tee  first  ahsRiative.  FGL 
suggests  deducting  all  tea  U.S.  aeUing 
e^qianses  fioraCV,  FGL  daims  the 
Department  paevioudy  employed  this 
method  in  Certain  Ft<^  Flowers 

from  Colombia  (52  FR  6642.  Mardi  5, 
1987).  FGL  argues  teat  tee  GIT  held  this 
msteod  to  be  not  only  reasonable,  but 
necessary  under  29  U.S.C  26f7(bKa)(4). 
(Asociacian  CoiomtSiana  De 
SKportadores  versus  l/aited  States  pOt 
F.  Supp.  HM  (OT  lae^  J 

As  a  aeooad  aHeniafive.  P(^  suggests 
teat  tee  Oepartmmd  rafiten  from  making 
any  ckciHDStanoe  of  aaleo  ndjaatment  to 
UA  pckie.  Altornativa^,  FGL  requests 
teat-tee  Dqmrtmant  «m  date  previouriy 
sutenitted  in  tea  eighth  and  nhith 
administrative  reviews,  in  addition.  FGL 
specifically  requests  that  tea 
Dqmrtment  use  such  data  for  tea  hame 
laaiteat  costa  and  expenaes  white  were 
not  provided  hi  this  review. 
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In  response.  I^ith  -opposes 
applicatioa  of  each  methodology  and 
argues  that  FGL’s  position  suffers  from  a 
fa^  prenuse,  naiady  teat  adjustments 
to  FMV  must  be  made.  Zenith  contends 
that  adjustments  teould  be  granted  only 
after  sute  mijiatmeiits  are  satisfactorily 
identified  and  quantified  by  tee  claiming 
respondent  Thus.  Zenith  oondudea,  if 
FGL  provided  no  quantification  of  home 
market  daima.  none  teould  be  made. 
Moreovec,  ZeaMi  aaserts  that  each 
alternative  neteod  set  Icnlh  by  FGL 
would  baunkwfid. 

As  to  tee  first  altornative,  Zenite 
claims  teat  applying  US.  sales 
adjustments  sre^  be  divorced  from  the 
statutory  tequirement  teat  adjustments 
be  for  diflewaoea.  not  ’’identicatitiea.*' 
With  reject  Is  tee  second  alternettve. 
Zenite  asserts  teat  a  f  aikne  to  make 
adjustments  lo  US.  price  would  be 
unlaw^  mnoe  tee  expenses  are 
established  on  record  and  tee  statute 
requires  teaA  teey  be  taken  into  account 
in  tee  dumping  r^colation.  As  for  the 
third  aitanative.  Zenith  argues  it  is  too 
late  m  this  review  far  PGL  to  provide 
data  sobinissioM  as  sapport  for  new 
adjustment  daims.  ZMite  txmdudes 
teat  no  adjustments  may  be  made. 

Departments  Position:  For  these  final 
resulto,  wa  tlld  not  employ  and  of  tee 
alternatives  suggested  by  FGL  With 
respect  to  FGtb  first  suggested 
alternative,  there  Is  no  provision  in  the 
statute  inStnidix^  us  to  use  U.S.  selling 
expenses  as  a  surrogate  (see  Color 
Television  Receivers  From  Taiwan; 

Final  Residts  of  AutiduiiQ>ing  Duty 
Administrative  Review  (56 IR  31378, 

July  10, 1991.  Comment  32).  Iftfith  respect 
to  the  secimd  alt»native,  nt  Zenith 
points  out  vre  are  required  by  law  ta 
deduct  U.S.  ndling  expenses  from  U.S. 
price  (section  772(eX^  of  tee  Tariff  AcQ. 
We  cannot  apply  FC^'s  final  suggestion, 
to  use  data  previously  submitted  lor  the 
eighte  and  ninte  administrative  reviews, 
because  sudi  data  is  not  on  the  record 
of  this  prooeeding.  Further,  use  of  such 
data  wDidd  be  lees  appropriate  than 
current  period  data  ^t  is  on  the  record. 

For  these  final  results,  we  have 
adjusted  FCL’s  home  market  sales 
prices  for  aetting  enpeasee,  using  the 
ratio  of  seflii^  expense  to  total  sales 
based  npon  tee  conyany’seonedidnted 
financial  atatamanli  In  addition,  we 
derived  the  selliag  expense  ndjustiaent 
for  CV  by  «qqdyiqg  tec  retio  of 
company-wide  adteng  eiq>en8e  to 
compnny-wide  COGS  to  tea  COM  of  tee 
models  ased  lor  CV.  We  teen  deducted 
the  oafcalnlBd  nmoiBt  from  CV. 

CSixaaieirt  X2:  FGL  niluas  teat  tee 
Depertraantahsnklliaw  Mjscied 
Zenith's  aMagaHoa  of  below-oost  eales 
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in  the  home  market  as  untimely.  FGL 
claims  the  Department  did  not  address 
this  objection  when  it  was  originally 
raised  by  FGL,  and  requests  that  the 
Department  address  it  at  this  time. 

FGL  also  argues  that,  pursuant  to 
section  1677b(b),  before  the  Department 
can  disregard  any  below-cost  sales,  it 
must  first  determine  that  such  sales 
were  made  over  an  extended  period  of 
time,  in  substantial  quantities,  and  at 
prices  which  do  not  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade.  FGL 
claims  that  the  Department  only 
conducted  a  cost  test  for  two  months, 
March  and  April  1988,  rather  than  for 
the  entire  period  of  review.  FGL  states 
that  two  months  does  not  constitute  an 
extended  period  of  time,  and  thus  the 
Department  has  failed  to  satisfy  the  first 
stated  requirement. 

Second,  FGL  claims  that  since  only  a 
small  quantity  of  home  market  sales  of 
this  model  occurred  during  the  period  of 
review,  the  Department  has  also  failed 
to  meet  the  requisite  substantial 
quantity  of  sales  below  cost  test. 

Finally,  while  FGL  admits  that  home 
market  sales  of  model  21VM2B  were 
made  at  prices  lower  than  usual  due  to 
the  company's  close-out  of  the  model, 
FGL  claims  that  these  lower  prices  do 
not  prove  that  overall  sales  of  the  model 
were  made  below  cost  over  an  extended 
period  of  time.  Therefore,  FGL  claims 
the  Department  should  recalculate  the 
FMV  inclusive  of  all  sales  of  the  home 
market  model. 

Department’s  Position:  As  a 
procedural  matter,  the  Department 
examines  an  allegation  of  sales  below 
cost  to  determine  whether  a  cost 
investigation  is  warranted.  Each 
allegation  stands  or  falls  on  its  own 
merits.  In  this  case.  Zenith  submitted  its 
allegation  in  a  timely  manner  and 
provided  sufficient  reason  to  believe  or 
suspect  that  FGL  made  sales  below  cost 
of  production. 

Furthermore,  contrary  to  FGL's  claim 
that  the  cost  test  was  only  conducted  for 
two  months  of  the  period,  we  found 
sales  below  cost  in  every  month  of  the 
review  period.  Moreover,  we  note  that 
there  were  substantial  quantities  of 
below  cost  sales  in  each  month  of  the 
period.  We  consider  the  number  to 
constitute  a  “substantial  quantity,” 
when  more  than  10  percent  of  the  sale  of 
a  given  model  were  sold  at  prices  below 
the  cost  of  production.  Finally,  with 
respect  to  FGL’s  argument  that  the 
model  21VM2B  was  an  obsolete  model, 
although  the  legislative  history  of 
section  1677b(b)  recognizes  that 
obsolescence  may  justify  using 
infrequent  sales  below  cost  the  fact  of 
obsolescence  does  not  justify  using 


systematic  sales  below  cost  as  a  basis 
for  FMV.  In  this  case,  below  cost  sales 
of  model  21VM2B  were  substantial  and 
occurred  over  an  extended  period  of 
time.  Moreover,  given  the  fact  that  the 
model  has  been  ^scontinued,  costs  for 
this  model  never  will  be  recovered. 
Therefore,  we  have  disregarded  below 
cost  sales  of  this  model. 

Comment  13:  FGL  claims  it  is  the 
Department’s  policy  to  exclude  fiiom  the 
margin  calculation  those  U.S.  sales  that 
are  not  representative  of  the  seller’s 
behavior.  Citing  Ipsco,  Inc.  v.  United 
States,  714  F.  Supp.  1211,  in  support  of 
its  position,  FGL  advocates  application 
of  ^s  policy  to  model  TF-208S  in  the 
present  review,  because  that  model  was 
at  the  very  end  of  its  sales  life  and  was 
sold  in  insignificant  quantities  as 
compared  to  the  television  market  as  a 
whole.  FGL  states  that  to  clear  out  its 
inventory,  Teknika  sold  this  model  at 
prices  lower  than  the  weighted  average 
selling  price  from  the  prior  review 
period.  FGL  asserts  that  this 
ciroimstance  is  a  clear  indication  that 
such  sales  of  model  TF-2085  represent 
an  aberration  and  should  be  excluded 
from  margin  calculations. 

Department’s  Position:  We  disagree. 
The  Department  does  not  ignore  U.S. 
sales  on  the  basis  of  obsolescence  (see 
Portable  Electric  Typewriters  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
14072,  April  5, 1991,  Comment  27). 
Additionally,  there  is  no  provision  in  the 
statute  to  exclude  U.S.  s^es  in  an 
administrative  review,  except  in  cases 
of  sampling.  FGL’s  reference  to  Ipsco  is 
misplaced  since  that  case  involved  a 
less  than  fair  value  investigation. 

Moreover.  FGL  has  not  demonstrated 
that  the  sales  at  issue  were  not 
representative  of  the  seller’s  behavior. 
FGL  indicates  it  sold  a  close-out  model 
in  fewer  quantities  than  usual.  However, 
we  do  not  find  it  unusual  for  a  television 
manufacturer  to  close  out  certain  older 
models  and  develop  new  models. 
Inasmuch  as  the  development  and 
marketing  of  new  models  and  new 
technologies  is  an  inherent  part  of  the 
television  industry,  the  obsolescence  of 
older  models  must  also  be  viewed  as  a 
normal  part  of  the  television  business.  In 
short,  selling  models  which  are  rapidly 
approaching  the  end  of  their  sales  lives 
should  not  be  construed  as  conduct 
unrepresentative  of  the  seller’s  behavior 
in  the  television  industry.  Moreover, 

FGL  has  not  demonstrated  that  inclusion 
of  model  '17-2085  sales  would 
undermine  the  fairness  of  the 
comparison  of  foreign  and  domestic 
sales. 

Comment  14:  FGL  contends  that  the 
Department  incorrectly  calculated  FMV 


based  on  home  market  sales.  FGL  states 
the  Department  only  adjusted  FMV  for 
physical  differences  in  merchandise, 
differences  in  commodity  tax  amounts, 
royalties,  and  packing.  FGL  claims  the 
Department  failed  to  adjust  for  direct 
selling  expenses  and  any  ESP  offset. 

FGL  suggests  the  Department  apply  the 
relevant  data  from  FGL’s  December  29, 
1989  submission  which  covers  this 
review  period.  Alternatively.  FGL 
suggests  applying  data  fr:t)m  its 
supplementary  response  of  September  5, 
1990.  FGL  contends  that  appropriate 
ratios  can  be  derived  by  (finding  these 
expense  figiuas  by  total  domestic  sales. 
To  support  its  claim,  FGL  reminds  the 
Department  that  it  applied  this  method 
in  the  previous  administrative  review. 

In  response.  Zenith  restates  its 
contention  that  FGL’s  argument  suffers 
from  an  erroneous  premise  that  the 
Department  must  make  adjustments  to 
price-based  FMV.  Zenith  contends  that 
FGL  failed  to  provide  adjustment- 
specific  quan^cation  data,  and  thus,  no 
adjustments  are  required  and  none 
should  be  made. 

Department’s  Position:  We  requested 
and  received  additional  information  to 
determine  whether  FGL’s  reported 
selling  expenses  constituted  direct  or 
indirect  expenses.  Pursuant  to  FGL’s 
June  26, 1991  response,  which  clarified 
the  nature  of  the  previously  reported 
expenses,  we  adjusted  the  FMV  for 
seUing  expenses,  which  were  allocated 
on  the  basis  of  total  sales,  as  reflected  in 
the  consolidated  financial  statements. 

Comment  15:  FGL  contends  that  the 
Department’s  U.S.  warranty  expense 
adjustment  is  artificially  inflated.  FGL 
points  out  that  the  warranty  expenses 
reported  by  Teknika  are  all  after-sale 
expenses,  and  thus,  pertain  not  only  to 
sales  made  during  the  period  of  review, 
but  also  to  sales  made  during  earlier 
review  periods.  FGL  insists  that 
inclusion  of  warranty  expenses 
pertaining  to  sales  not  under  review 
resulted  in  excessive  warranty  expenses 
attributed  to  model  TF-2085,  whic^  is  in 
the  process  of  being  phased  out  FGL 
contends  that  it  defies  economic  logic  to 
attribute  close  to  half  of  sales  value  to 
warranty  expense  for  a  mass-produced 
and  commerdally  sold  television  model. 
FGL  adds  that  a  similar  situation  exists 
for  model  TG-1923.  To  create  a  realistic 
adjustment  ratio,  FGL  requests  that  the 
Department  base  the  warranty  expense 
ratio  on  FGL’s  historical  warranty 
experience  for  the  five  years  preceding 
the  review  period. 

In  response.  Zenith  argues  that  the 
excessive  amounts  for  warranty 
expense  in  this  review  are  irrelevant 
given  the  Department’s  practice  of  using 
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Gofltemponineous  warranty  expenses  to 
quantify  the  adjustment  in  the  review 
period.  Zenith  asserts  that  the 
Depaitmeirt  caimot  now  refuse  to  use 
that  methodology  merely  because,  in 
this  instance,  it  is  adverse  to  a 
respondent  Zenith  claims  that  the 
current  adversity  lor  FGL  is  merely 
indicative  of  the  fact  that  in  prior 
reviews  the  Department  undercounted 
the  warranty  expense  for  these  models, 
and  that  the  actual  expenses  are  now 
catdiing  up  with  FGL.  Zenith  concludes 
that  die  remaining  warranty  expense 
most  be  chuged  against  these  current 
period  sales. 

D^HJttmenfs  Position:  Although  we 
generaDy  ase  warranty  expenses 
incurred  dtmng  the  period  of  the  review, 
the  Department  will  consider  longer 
historical  periods  to  pnovide  a  more 
accmate  estimate  of  the  eventual 
warranty  expenses  for  the  merchandise 
under  review.  Although  we  recognize 
that  the  corrent  period  warranty 
expense  m^hodology  also  captures 
expenses  pertaining  to  merchandise  sold 
prior  to  the  review  period,  this  is 
normally  counterbalanced,  since  some 
warranty  expenses  pertaining  to  the 
subject  mercbandise  will  be  incurred 
after  the  review  period  (see  Color 
Television  Receivers  From  Korea;  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review  (58  FR  12701, 
March  27, 1991,  Comment  38).  in  the 
case  of  FCL,  the  company  experienced  a 
predpitouB  drop  in  sales  frran  one 
review  period  to  the  next  In  effect 
substantiid  warranty  expenses 
pertainiag  largely  to  sales  from  predous 
periods  accumulated  on  the  small 
number  of  sales  in  die  current  review 
period,  resulting  in  excessive  per  unit 
warranty  expenses.  In  view  of  the 
unusual  circumstances,  some  change  in 
methodology  is  warranted  in  order  to 
maintain  the  integrity  of  the  estimate, 
and  to  avoid  overstating  the  warranty 
expenses  that  would  result  if  our  normal 
methodology  were  applied  (see  Color 
Tdevrskm  Receivers  From  Korea;  Final 
Restdts  of  the  Antidumping  Duty 
Admmistrative  Review  (53  FR  24975, 

July  1. 1968,  Comment  58).  Accordingly, 
we  have  changed  our  methodology  to 
include  the  historical  warranty 
experience  of  the  conqiany  for  the 
models  in  question.  Specifically,  we 
allocated  combined  warranty  expenses 
from  the  previous  three  years  and  the 
current  review  period  over  combined 
sales  for  the  same  time  periods. 

Comment  16:  FCL  contends  that  the 
inventory  carrying  costs  should  be 
calculate  bes^  upon  the  price  Teknika 
pays  for  tibe  merchandise,  radier  than 
the  price  it  charges  to  its  customers.  FCL 


argues  that  since  the  expense  relates  to 
the  oppcHtunity  cost  of  tying  up  money 
spent  (Ml  invenUHy,  the  true  opportunity 
cost  to  be  imputed  to  Teknika  is 
Teknika's  cost  of  purchasing  televisions 
from  FGL.  not  the  prices  it  eventually 
charges  to  its  customers.  Accordingly, 
FGL  contends  that  the  Department 
should  recalculate  imputed  interest 
based  upcm  the  value  of  the 
merchandise  as  it  entered  the  United 
States,  as  was  done  in  the  case  of 
calculating  the  imputed  cost  of  time-on- 
the-water. 

Department's  Position:  U.S.  inventory 
carrying  costs  should  be  calculated  on 
the  landed  costs  of  die  merchandise, 
rather  than  the  transfer  prices  or  the  unit 
resale  prices,  because  die  merchandise 
is  valued  while  in  inventory  based  upon 
landed  costs  (see  Television  Receivers, 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (56  FR  24370, 
May  30. 1991.  Comment  4)).  Landed 
costs  include  the  transfer  price  plus 
foreign  inland  frei^t,  brokerage  and 
handling,  foreign  inland  insurance, 
ocean  height,  marine  insurance,  and 
U.S.  duty.  Accordingly,  we  have 
recalculated  inventory  carrying  costs 
using  the  landed  costs  of  the 
merchandise  as  a  basis  for  the 
calculation. 

Comment  17:  FGL  contends  that  an 
interest  expense  adjustment  based  upon 
imputed  inventory  carrying  costs  is 
generally  unnecessary,  and  should  not 
be  made  for  FCL  in  this  case. 
Specifically,  FGL  admits  that  the 
company  experienced  an  overall  decline 
in  the  price  of  one  of  its  models  during 
the  period  of  review.  However,  FGL 
represents  that  this  price  decline  is  due 
largely  to  the  company's  recognition  that 
the  value  of  the  merchandise  decreases 
the  longer  it  sits  in  inventory.  Thus,  FCL 
argues  that  Teknika’s  pricing  already 
contains  an  imputed  cost  element. 

In  response.  Zenith  claims  that  FGL's 
argument  is  «n  attempt  to  excuse 
dumping.  Zenith  claims  FGL  essentially 
admitted  that  it  could  not  sell  the 
merchandise  unless  it  greatly  reduced 
its  prices.  Zenith  argues  that  the 
combination  of  a  long  inventory  period 
and  reduced  prices  Imlps  to  account  for 
the  dumping  margin  found.  Zenith  states 
that  the  combination  of  factors  was 
created  by  FGL’s  commercial  decisions, 
and  that  FGL  should  not  be  excused 
from  the  consequences  of  those 
decisions  in  the  dumping  calculations. 

Department's  Position:  The 
Department  imputes  an  interest  erqrense 
for  time  in  inventory  in  order  to  adjust 
for  the  (^ortonity  cost  of  holding  the 
merchandise  in  inventory.  An 


opportunity  cost  arises  because  funds 
expanded  tfaereftnr  could  have  been 
invested  in  alternative  financial 
arrangensats  yiekhng  interest  during 
the  inventory  period.  Since  the  interest 
expense  associated  with  time  in 
inventory  cannot  be  isolated  from  other 
interest  expenses,  the  Department  must 
impute  this  expense  amount.  However, 
the  Department's  long-standing  policy  is 
to  treat  the  opportunity  cost  of  holding 
inventory  as  a  real  expense  (see 
Portable  Electric  Typewriters  From 
japan;  Final  Results  of  Antidumping 
Duty  Administration  Review  (52  FR 
1504,  January  14. 1987,  Comment  5)J. 

Second,  we  view  FGL’s  incremental 
price  reduction  not  as  a  measure  of 
inventory  carrymg  cost,  but  as  a 
measure  of  die  value  of  merchandise 
affected  by  the  natirre  of  the  television 
business,  including  the  company's  need 
to  turn  over  its  inventory,  Accorfin^y, 
we  have  made  an  interest  expense 
adjustment  based  upon  imputed 
inventory  carrying  costs. 

Comment  16  FGL  objects  to  the 
calculation  of  U.S.  inventory  carrying 
cost  based  on  actual  transaction-specific 
inventory  periods,  as  opposed  to  a 
calculation  based  on  the  average  length 
of  time  in  inventory.  FGL  insists  that  the 
Department  made  exceedingly  large 
imputed  interest  deductions  to  U.S.  price 
as  a  result  of  its  inventory  carrying  cost 
calculations.  The  company  claims  that, 
as  a  result  it  is  being  penalized  for  its 
U.S.  subsidiary’s  inability  to  sell  the 
merchandise  “as  soon  as  it  would 
choose."  By  imputing  an  interest 
expense,  FGL  contends  that  the 
Department  is  creating  dumping  margins 
based  upon  circumstances  which  neither 
FGL  nor  Teknika  can  control.  As  a 
result,  FGL  asserts  that  the 
Department’s  method  of  imputing 
interest  in  inherently  unfair  and 
unreasonable.  In  support,  FGL  cites 
Melamine  Chemicals,  Inc.  v.  United 
States.  (732  F.2d.  924  (Fed.  Cir.  1984)).  \ 

where  the  Court  speciffcally  stated  that 
“(a)  Hnding  of  LTFV  sales  based  on  a 
margin  resulting  solely  from  a  factor 
beyond  the  oontitri  of  the  exporter 
would  be  unreaL  umeasonable,  and 
unfair." 

FGL  adds  that  the  Department’s 
methodology  ignores  the  fact  that 
businesses,  including  Teknika,  do  not 
acoount  for  costs  an  this  way.  FGL 
contends  the  adjustment  in  a  theoretical 
not  an  actual  expense,  and  should  thus 
be  calculated  based  upon  a  theoretical 
standard  which  cnnports  with  practices 
in  the  normal  course  of  businesses. 
Accordingly.  FGLconchides  that  the 
Department  should  adjust  for  imputed 
interest  based  upcm  the  median  length  of 
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time  for  televisions  in  inventory  rather 
than  the  actual  transaction-specific 
inventory  periods  which  have  potential 
for  ridiculous  results. 

Depariment's  Position:  We  disagree. 
Whenever  possible,  we  prefer  using 
data  for  individual  transactions  rather 
than  weight-averaged  data  because 
these  more  accurately  reflect  actual 
costs.  Since  FGL  was  able  to  provide  the 
actual  inventory  period  for  each 
individual  transaction,  we  used  that 
data  to  determine  FGL's  U.S.  inventory 
carrying  cost  (see  Television  Receivers. 
Monochrome  and  Color.  From  Japan; 
Final  Results  of  Antidumping 
Administrative  Reviews  (56  FR  5395, 
February  11, 1991,  Comment  12). 

Comment  19:  Citing  Timken  Co.  v. 
United  States.  (11  CIT  786,  673  F.  Supp. 
49S  (1987))  and  Smith-Corona  Group  v. 
United  States.  (713  F.2d  1568  (Fed.  Cir. 
1983),  cerL  denied,  405  U.S.  1022  (1984)). 
FCL  requests  that  the  Department 
perform  all  adjustments  for  direct  U.S. 
selling  expenses  as  additions  to  FMV, 
instead  of  as  deductions  to  U.S.  price. 

Department's  Position:  We  disagree. 
As  stated  in  the  previous  administrative 
reviews,  we  are  not  following  the  CTTs 
decisions  in  Hmken  or  Smith-Corona 
(see  our  response  to  Comment  2  above). 
We  continue  to  maintain  that  section 
773  of  the  Tari^  Act  does  not  prohibit  us 
from  deducting  direct  selling  expenses 
from  ESP.  Consequently,  our  long¬ 
standing  practice  of  making  adjustments 
for  direct  selling  expenses  under  either 
section  772  or  section  773  of  the  Tariff 
Act  is  still  in  eflect  (see  Television 
Receivers,  Monochrome  and  Color, 

From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (58  FR  5392,  February  11, 1991. 
Comment  11)). 

Comment  20:  Zenith  argues  that  the 
general  expenses  component  of  CV 
should  include  commodity  tax,  rebates, 
and  discounts.  Zenith  contends  that 
these  items  must  be  included  in  CV  in 
order  for  the  Department  to  be  in 
conformity  with  19  USC  1677b(e)(l)(B). 
which  requires  that  general  expenses 
include  wdiat  is  usually  reflected  in 
sales.  Zenith  adds  that  not  only  docs 
FGL  claim  that  discounts,  rebates,  and 
taxes  are  reflected  in  the  price  of  the 
receivers  when  sold,  but  diat  the 
Department  itself  insists  that  such  items 
are  proper  subjects  for  adjustment  under 
its  authority  to  adjust  for  differences  in 
circumstances  of  sale. 

FGL  counters  that  19  USC  1677b(e) 
enumerates  spcciflc  items  to  be  induded 
within  CV  and  that  commodity  tax  is 
not  one  of  these  items.  FGL  argues  that 
commodity  tax  is  recognized  elsewhere 
in  the  statute,  and  that  if  Congress 
intended  CV  to  indude  commodity  tax. 


it  would  have  been  induded  in  the  CV 
section  of  the  statute.  FGL  concludes 
that  there  is  no  legal  basis  to  include 
commodity  tax  in  CV. 

With  respect  to  discoimts  and  rebates, 
FGL  claims  that  these  items  were 
included  in  CV,  according  to  the 
company’s  September  5, 1991 
supplemental  response.  However,  FGL 
claims  that  these  items  should  be 
deducted  from  CV  because  the 
Department  considers  discounts  and 
rebates  to  be  adjustments  to  price  rather 
than  selling  expenses.  FGL  contends 
that  adjustments  to  price  are  not 
permissible  elements  of  cost-based  CV, 
and  dtes  Television  Receivers. 
Monochrome  and  Color,  from  Japan; 
Final  Results  of  Antidumping 
Administrative  Review  (56  FR  16069, 
April  19, 1991,  Comment  8).  Accordingly, 
FGL  advocates  removal  of  discounts 
and  rebates  from  CV. 

Department’s  Position:  We  disagree 
with  Zenith.  Conunodity  taxes  should 
not  be  included  in  CV.  Pursuant  to 
section  773(e)  of  the  statute,  the 
Department  constructs  an  ex-factory 
value  comprised  of  the  costs  of 
manufacturing,  general  expenses  (i.e., 
SC8cA  expenses),  proflt  on  home  market 
sales,  and  the  cost  of  packing  the 
merchandise  for  shipment  to  the  United 
States.  To  make  an  appropriate  “apples- 
to-apples"  comparison  of  this  surrogate 
FMV  to  USP,  aU  commodity  taxes  are 
removed  from  USP,  and  no  commodity 
tax  is  added  thereto.  'Thus,  contrary  to 
Zenith's  assertions,  when  CV  is  used  to 
determine  FMV,  there  is  no  basis  in  the 
statute,  or  otherwise,  for  including  home 
market  commodity  taxes.  (See  Color 
Television  Receivers  From  the  Republic 
of  Korea;  Final  Results  of  the 
Antidumping  Administrative  Review  (56 
FR  12701,  March  27. 1991,  Comment  9.) 

With  respect  to  inclusion  of  rebates 
and  discounts  in  CV,  we  do  not  agree 
with  Zenith.  As  we  stated  in  the 
previous  administrative  review  for  FGL, 
we  consider  discounts  and  rebates  to  be 
adjustments  to  price  rather  than  selling 
expenses.  As  a  result,  we  have  deducted 
such  items  from  SGlkA  for  CV.  (See 
Television  Receivers,  Monochrome  and 
Color.  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (56  FR  5392;  February  11, 1991. 
Comment  20).) 

Final  Results  of  the  Review 

As  Q  restilt  of  the  comments  received 
and  the  correction  of  certain  clerical 
errors,  we  have  revised  our  preliminary 
results  for  FGL,  and  we  determine  the 
margin  to  be:  . 


Manutacturar/axportar 

Margin 

(par- 

certt) 

Fujitsu  Genera)  Umitad . . . . 

77.79 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  firom  the  percentage  stated 
above.  The  Department  will  issue 
appraisemmit  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(aXl)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  dumping  duties  of  35.40 
percent,  based  upon  the  margin  for  FGL 
in  the  March  1, 1989,  through  February 
28, 1990  review  period,  will  be  required 
for  FGL  For  any  future  entries  of  this 
merchandise  fr'om  a  new  exporter  not 
covered  in  this  or  in  prior  reviews,  and 
who  is  unrelated  to  any  reviewed  firm 
or  any  previously  reviewed  Arm,  a  cash 
deposit  of  17.07  percent  shall  be 
required.  (See  Television  Receivers. 
Monochrome  and  Color,  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  34180. 

July  26, 1991).)  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  and  color, 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(a)(1))  and  section  353.22  of  the 
Commerce  regulations  (19  CFR  353.22) 
(1990). 

Dated:  August  7. 1991. 

Eric  I.  GarfinkeL 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-19236  Filed  6-12-61: 8:45  am) 
BiLUNG  CODE  SSW-DS-II 


(C-614-503j 

Lamb  Meat  from  New  Zealand;  Final 
Results  of  Countervailing  Duty 
Administrattve  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
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action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  June  13, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  coimtervailing  duty  order 
on  lamb  meat  from  New  Zealand.  We 
have  now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
10.17  percent  ad  valorem  for  Melville 
Development  Ltd.  (Lamb  Gourmet),  0.41 
percent  ad  valorem  for  Fortex,  0.30 
percent  ad  valorem  for  Weddel  New 
Zealand,  0.26  percent  ad  valorem  for 
Alive  Exports,  0.26  percent  ad  valorem 
for  Lowe  Walker,  and  1.48  percent  ad 
valorem  for  all  other  firms  during  the 
period  April  1, 1989  through  March  31, 
1990.  In  accordance  with  19  CFR  355.7, 
any  rate  less  than  0.50  percent  ad 
valarem  is  de  minimis. 

EFFECTIVE  DATE:  August  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Barbara  Tillman, 

Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  13, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  27243)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  lamb  meat  fixim  New  Zeal€md  (50  FR 
37708;  September  17, 1985).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Iamb  meat,  other  than 
prepared,  preserved  or  processed,  from 
New  Zealand.  During  the  review  period, 
such  merchandise  was  classifiable 
under  items  106.3000  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Such  merchandise 
is  currently  classifiable  under  items 
0204.10.0000,  0204.22.2000,  0204.23.2000, 
0204.30.0000,  0204.42.2000  and 
0204.43.2000  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  April  1, 
1989  through  March  31, 1990  and  two 
programs:  (1)  Export  Market 
Development  Taxation  Incentive 
(EMDTI)  and  (2)  Livestock  Incentive 
Scheme  (US). 


Analysis  of  Comments  Received 

We  gave  interested  pculies  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
10.17  percent  ad  valorem  for  Melville 
Development  Ltd.  (Lamb  Gourmet),  0.41 
percent  ad  valorem  for  Fortex,  0.30 
percent  ad  valorem  for  Weddle  New 
Zealand,  0.26  percent  ad  valarem  for 
Alive  Exports,  0.26  percent  ad  valorem 
for  Lowe  Walker,  and  1.48  percent  ad 
valorem  for  all  other  firms  during  the 
period  April  1, 1989  through  March  31, 
1990.  In  accordance  with  19  CFR  355.7, 
any  rate  less  them  0.50  percent  ad 
valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  10.17  percent  ad 
valorem  for  Melville  Development  Ltd. 
(Lamb  Gourmet),  and  1.48  percent  ad 
valorem  for  all  firms,  except  Alive 
Exports,  Fortex,  Lowe  Walker,  and 
Weddel  New  Zealand,  on  all  shipments 
of  this  merchandise  exported  on  or  after 
April  1, 1989  and  on  or  before  March  31, 
1990.  For  Alive  Exports,  Fortex,  Lowe 
Walker,  and  Weddel  New  Zealand,  the 
Department  will  instruct  the  Customs 
Service  to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  in  or  after 
April  1, 1989  and  on  or  before  March  31, 
1990. 

The  termination  of  the  EMDTI 
program  reduces  the  total  bounty  or 
grant  for  cash  deposit  purposes  to  0.26 
percent  ad  valorem  for  all  firms,  a  rate 
which  is  de  minimis.  Therefore,  the 
Department  will  instruct  the  Customs 
Service  to  waive  cash  deposits  of 
estimated  countervailing  duties  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  fi-om  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(l]  of  the 
Tariff  Act  (19  U.S.C.  1675(a](l])  and  19  CFR 
355.22. 

Dated:  August  d,  1991. 

Eric  L  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-19237  Filed  8-12-91;  8:45  am] 
Mixma  CODE  SSIO-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Draft  Recovery  Plan  for  the 
Kemp’s  Ridley  Sea  Turtle 

agency:  National  Marine  Fisheries 
Service.  NOAA  Commerce,  U.S,  Fish 
and  Wildlife  Service,  Interior. 

ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  a  draft  Recovery  Plan  for  the 
Kemp's  Ridley  [Lepidochelys  kempi]  is 
now  available  for  review  and  comment 
by  interested  parties  prior  to  final 
approval  and  adoption  by  the  National 
Marine  Fisheries  Service  (NMFS)  and 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS).  The  plan  was  developed  by 
the  Kemp’s  Ridley  Recovery  Team 
which  was  appointed  in  1989  by  NMFS 
and  USFWS.  The  recovery  team  is 
jointly  supported  by  the  USFWS  and 
NMFS.  These  agencies  share  the 
responsibility  for  sea  turtle  recovery 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  Recovery  team 
membership  includes  biologists  and 
resoiuxe  managers  fi'om  the  Texas  A&M 
University,  the  Universidad  de 
Michoacan,  Mexico,  the  Institute 
National  de  Pesca,  Mexico,  the  Florida 
Audubon  Society,  NMFS,  and  USFWS. 
DATES:  Comments  on  the  draft  recovery 
plans  must  be  received  on  or  before 
September  27, 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  Director.  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service.  1335  East  West 
Highway.  Silver  Spring,  MD  20910. 

Copies  of  the  Draff  Kemp’s  Ridley 
recovery  plan  are  available  upon 
request  fi'om  Jack  Woody.  U.S.  Fish  and 
Wildlife  Service,  Post  Office  Box  1306, 
Albuquerque,  New  Mexico  87103,  or  Phil 
Williams,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Room  8256,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Woody  at  USFWS,  505/766-8062, 
or,  Phil  Williams  at  NKffR,  301/427- 
2322. 

SUPPLEMENTARY  INFORMATION:  The 

Endangered  Species  Act  of  1973  (ESA; 

16  U.S.C.  1531  et  seq.)  requires  that  the 
agencies  responsible  for  listed  species 
develop  and  implement  recovery  plans 
for  the  conservation  and  survival  of 
threatened  and  endangered  species, 
unless  it  is  determined  that  such  plans 
will  not  promote  the  conservation  of  the 
species.  Accordingly.  NMFS  and 
USFWS  appointed  a  Kemp’s  Ridley 
Turtle  Recovery  Team  to  assist  in  the 
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development  of  the  Draft  Ken^t’s  Ridley 
Turtle  Recovery  Plan.  The  Recovery 
Plan  diacosses  the  natural  history, 
current  atatns  of  the  species,  and  die 
known  and  potential  human  impacts  on 
it  Actions  that  would  promote  the 
recovery  of  the  Kemp's  Ridley  sea  turde 
are  identified  and  discussed  in  the  draft 
plan.  The  Recovery  Plan  will  be  used  to 
direct  U.S.  activities  to  promote  the 
recovery  of  this  endangered  sea  turtle. 

Dated:  Augost  •,  1991. 

NanqrPsstar, 

Director,  Office  of  Protected  Resources. 

(FR  Doc.  91-19122  Filed  8-12-91;  8:45  am] 

saiMa  0001  SBis-asai 

Marine  Mnniiinlas  teauanc#  of  Ptdillc 
Display  Permit  No.  746 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Issuance  of  Public  Display 
Permit  No.  746. 

WiHAar.  On  Wednesday,  May  29, 

1991,  notice  was  published  in  the 
Federal  Regislar  (56  FR  24178)  diat  an 
appficadon  (P4Be)  had  been  ^ed  by  die 
Jenkinson  Sraquarium  Corporation,  3 
Roadway,  Point  Pleasant  Beach,  N) 
0S743.  A  public  display  permit  was 
requested  to  obtain  four  harbor  seals 
[Phoca  vitulina)  from  captive  or 
stranded  stock  for  public  display 
purposes. 

Notice  is  hmeby  given  that  on  August 
6, 1991.  as  audiori^  by  the  provisions 
of  the  Marine  Mammal  Prote^on  Act, 
the  National  Marine  Fisheries  Service 
issued  a  permit  for  the  above  activities 
subject  to  the  special  conditions  set 
forth  therein. 

The  permit  is  available  for  review  by 
appointment  by  interested  persons  in 
the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East- West  Highway, 
Room  7330,  SSMCl,  Silver  Spring, 
Maryland  20910,  (301)  427-2289;  and 
Director,  Northeast  Re^<».  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive.  Gloucester. 
Massachusetts  0193a  (506)  281-030a 
Dated:  Augast  t,  1991. 

Nancy  Foator, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

Doa  01-19120  Fifed  9-12-01: 8:45  am] 

snuNa  cool  se«S424i 


MgtIm  MmimmIo;  lOGNanc*  of 
Scientific  Research  Permit  No.  745 

agency:  National  Marine  Hsheries 


Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  No.  745. 

summary:  On  Thursday,  June  a  1991, 
notice  was  published  in  the  Federal 
Register  (56  FR  26071)  that  an 
application  (PI83)  had  been  filed  by  Mr. 
James  D.  Gilardi.  University  of 
California,  641  G  Street  #D.  Davis, 
California  9S8ia  to  take  an 
undetermined  number  of  a  small 
population  of  Hawaiian  spinner 
dolphins  [SteneUa  longirostris)  for  a 
period  of  time  months  for  the  study  of 
low  impact  non-invasive  monitoring 
and  cataloguing  using  above-  and 
below-watef  still  and  video 
idiotography. 

Notice  is  hereby  given  diat  on  August 
a  1991.  as  authorize  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C  1361-1407)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (SO  CFR 
part  216),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
research  activities  subject  to  the  Special 
and  Gmieral  Conditions  set  forth 
therein. 

The  Permit  is  available  for  review  by 
appointment  by  interested  persons  in 
the  following  offices: 

Office  of  IVotocted  Resources,  NMFS, 
NOAA,  1335  East-West  fOghway, 
SSMCl,  Room  732a  Silver  Spring. 
Maryland  200ia  (301)  427-2269; 
Director.  Southwest  Re^on,  NMFS, 
NOAA,  300  South  Ferry  Street, 
Terminal  Island,  California  90731- 
7415;  (213)  514-6194;  and 
Pacific  Area  Office,  NMFS,  NOAA,  2570 
Dole  Street  room  lOa  Honolulu, 
Hawaii  06822-239a  (808)  541-2927. 

Dated:  August  6 1991. 

Nancy  Fostw; 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  91-19121  Filed  8-12-91;  8:45  am] 
BHJJNOCOMSSIS^-N _ 

NUNIII9  MSRimOTg  uppiicmon  for 
Pwnnit;  Dr.  Thomaa  Ford  (P461A) 

Notice  is  hereby  given  that  die 
Apirticant  has  applM  in  due  fixm  for  a 
Permit  to  take  marine  mammab  as 
authorized  by  the  Marine  Mammal 
Protectkm  Act  of  1972  (16  U.SG.  1361- 
1407),  Bad  the  Regulatim  Governing 
the  Taking  and  inqiorting  of  Marine 
Mammilla  (SO  CFR  part  216). 

1.  Applicant:  Dr.  Thomas  J.  Ford.  Jr.. 

209  Harvard  Street  Brookline,  MA  02146 

2.  Type  of  Permit:  import  for  scientific 
reseat 


3.  Name  and  Namber  of  Marine 
Mammals:  One  pygmy  ri^t  whale 
Caperea  marginata 

4.  Type  of  Take:  Ihe  applicant 
proposes  to  import  tissue  samples  taken 
from  a  dead  stranded  pygmy  tight  whale 
to  study  and  analyze  die  macro  and 
micro  stmctme  of  die  tissue  found  in  the 
upper  law  of  pirgmy  ri^t  whales.  This 
organ  helps  the  animal  regulate  its 
internal  temperature  and  quite  possibly 
specifically  protects  die  brain  from  , 
hyperthermia. 

5.  Location  and  Duration  Activity: 
The  animal  stranded  and  was  found 
dead  in  Soudi  Australia  in  April  1991. 

Concurrent  with  the  publication  (tf 
this  notice  hi  die  Fedet^  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  diis  aj^iUcation  to  die  Marine 
Mammal  Comii^sion  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  diis  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Flriieries  Service.  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  Room  7234,  Silver  Spring, 
Maryland  20Qia  widtin  30  days  of  t^ 
publication  of  this  iiotice.  Those 
individuals  requesting  a  hearing  should 
set  fbrdi  the  specific  reasons  why  a 
hearing  rm  diis  particular  application 
would  be  ai^ropriate.  The  holding  of 
such  hearing  is  at  the  itiscretion  of  the 
Assistant  Administrator  for  Fisheries. 

Afi  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  die  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Firiieries  Service. 

Documents  submitted  in  connection 
with  the  above  appltoatkm  are  avadeble 
for  review  by  intemted  persons  in  the 
following  offices: 

By  appointment:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1335  East-West  Hwy^  suite 
7324,  Sdvor  Spring.  Maryland  26910 
(301/427-2261%  and 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service.  One 
ffiadcbum  Driv^  Gloucester. 
Massachusetts  01930  (508/281-920(9. 
Dated:  August  A 1991. 

Nenqf  Fester, 

Direndor:  Office  of  Protected  Resources. 

[FR  Doc.  91-19123  Piled  8-12-91;  8:45  am] 
BIUJNa  coot  MIS-ZMI 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Transshipment  Charges  for 
Certain  Cotton,  Wool  and  Man-Made 
Rber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People’s  Republic  of  China 

August  8, 1991. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
transsshipments  to  1990  and  1991  limits. 

EFFECTIVE  DATE:  August  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  notice  published  in  the  Federal 
Register  on  May  9, 1991  (56  FR  21473), 
CITA  annoimced  that  Customs  would  be 
conducting  other  investigations  of 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
Based  on  these  investigations,  the  U.S. 
Customs  Service  has  determined  that 
cotton,  wool  and  man-made  Hber  textile 
products  in  various  categories,  produced 
or  manufactured  in  China  were 
transshipped  in  circumvention  of  the 
U.S.-China  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2, 1988,  as  amended,  and 
entered  into  the  United  States  with  the 
incorrect  country  of  origin  during  1990 
and  1991.  Consultations  were  held 
between  the  Governments  of  the  United 
States  and  the  People’s  Republic  of 
China  on  this  matter  in  March,  May  and 
August  of  this  year.  Accordingly,  in  the 
letter  published  below,  the  Chairman  of 
CITA  directs  the  Conunissioner  of 
Customs  to  charge  the  following 
amounts  to  the  categories  listed  below: 


Category 

Amount 
transshipped  in 
1990 

Amount 
transshipped  in 
1991 

313 . 

2,250  square 
meters.. 

-0-. 

-0-. 

-0—. 

24,040  dozen. 

-0-. 

-0-. 

335 . 

336 . 

339 . 

339-S  * .... 
340 . 

99,519  dozen . 

411  dozen . 

Category 

Amount 
transshipped  in 
1990 

Amount 
transshipped  in 
1991 

941 

10.420  dozen . 

342 . 

416  dozen. 

347 

-0-. 

348 . 

659  dozen. 

359-C. _ 

78  kilograms . 

-0-. 

359.V . 

-0-. 

359-0 . 

9  kilograms . . 

-0-. 

369-S . 

56,171  kilograms. .... 

-0-. 

438 . 

-0-. 

-0-. 

636 . 

79  dozen . 

-0-. 

639 . 

-0-. 

AAA 

-0-. 

641  . . 

3,813  dozen. 

642 . 

51  dozen . . 

-0-. 

647 . 

-0-. 

648 . 

-0-. 

innumi 

■Charges  to  Category  339-S  are  in  addition  to 
those  charges  being  made  to  Category  339. 


According  to  standard  Customs 
procedures,  when  the  1990  quotas  have 
been  completely  utilized,  as  is  the  case 
with  Categories  335,  336,  338-S/339-S, 
340,  341,  342,  347/348,  359-C,  369-S,  635, 
638/639,  640,  641,  642  and  648,  the 
transshipment  charges  will  be  moved 
forward  to  1991.  Therefore,  the  charges 
that  will  be  applied  against  the  1991 
quotas  are  listed  below: 


Category 

Charges  applied  to  1991 
limits 

335 . 

262  dozen. 

336 . 

138  dozen. 

338/339 . 

24,040  dozen. 

340 . 

411  dozen. 

341 . 

10,420  dozen. 

342 . 

540  dozen. 

347/348 . 

7,780  dozen. 

359-C . 

78  kilogranra. 

369-S . 

56,171  kilograms. 

635 . 

60  dozea 

638/639 . . . 

1,112  dozen. 

640 . 

314  dozen. 

641 . 

31,346  dozen. 

642 . 

648 . 

53  dozen. 

When  the  1991  quotas  have  been 
completely  utilized,  as  is  the  case  with 
Categories  359-C  and  369-S,  the  charges 
will  be  treated  as  overshipments  of  the 
1991  quota  and  charged  to  the  1992 
quota  upon  opening  on  January  1, 1992. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
The  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  pursuant  to  the  U.S.  diplomatic 
note  dated  June  24, 1991,  the  U.S.-China 
bilateral  textile  agreement  of  February 
2, 1988,  as  amended,  and  in  conformity 
with  Paragraph  16  of  the  Protocol  of 


Extenision  and  Article  8  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on' 
December  20, 1973  and  extended  on 
December  14. 1977,  December  22, 1981 
and  July  31, 1986. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

August  8, 1991. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool. 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetble  Fiber  Textile  Agreement  of 
February  2, 1988,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People’s  Republic  of  China,  I  request  that, 
effective  on  August  15, 1991,  you  charge  the 
following  amounts  to  the  following  categories 
for  1990  and  1991: 


*  Category  339-S:  all  HTS  numbers  except 

6109.10.50M,  6109.10.0045,  6109.10.0060  and 
6109.10.0065. 

*  Category  359-C:  only  HTS  numbers 

6103.42.2025,  6103.49.3034,  6104.62.1020, 

61 04.69.301 0,  611 4.20.0048,  61 1 4.20.0052, 

6203.42.2010,  6203.42.2090,  6204.62.2010, 

6211.32.0010,  6211.32.0025  and  6211.42.0010. 

*  Category  359-V:  orriy  HTS  numbers 

6103.19.20iM,  6103.19.4030,  6104.12.0040, 

6104.19.2040,  6110.20.1022,  6110.20.1024, 

6110.20.2030,  6110.20.2035,  6110.90.0044. 

6110.90.0046,  6201.92.2010,  6202.92.2020, 
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6203.19.1030,  6203.19.4030.  6204.12.0040, 

6204.19.3040, 6211.32.0070  and  6211.4^0070. 

*  Category  359-0:  aM  HTS  numbers  except 

6103.42i02S,  6103.49.3034,  .6104.62.1020, 

6104.69.3010,  6114.20.0048,  6114.20.0052, 

6203.42.2010,  6203.42.2090,  6204.62.2010, 

6211.3Z0010,  6211J2.0025,  6211.4^0010  (Cat^ 
ry  359-C):  6103.19.2030,  6103.19.4030, 

6104.12.0040,  6104.19.2040,  6110.20.1022, 

6110.20.1024,  6110.20.2030,  611020.2035, 

6110.90.0044,  6110.90.0046,  6201.922010, 

6202922020,  6203.19.1030,  6203.19.4030, 

6204.120040,  6204.19.3040,  621122.0070  «Kl 
6211.42.0070  (359-V). 

•  Category  369-S:  only  HTS  number 
6307.102005. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

Auggie  D.  Tantillo,  ' 

Chairman,  Canunittee  far  the  Implementation 
of  Textile  Agreements. 

[HI  Doc  91-19167;  Filed  S-12-gi;  8:45  am] 
numa  code  ssio-on-r 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards;  List  of 
Members 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 
Air  Staff 

Brig  Gen  Frank  K.  Martin 
Mr.  John  M.  Gilligan 
Air  Force  Logistics  Command 
Lt  Gen  Charles  J.  Searock,  }r. 

Maj  Gen  Dale  W.  Thompson,  Jr, 

Mr.  Ronald  L  Orr 
Airforce  Systems  Command 
Lt  Gen  David  J.  Teal 
Mr.  Frank  O.  Tuck 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer, 

[FR  Doc.  91-19124  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  M10-01-4I 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-563-000] 

Madison  Gas  and  Electric  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  niings 

August  5, 1991. 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Madison  Gas  and  Electric  Company 
[Docket  No.  ER91-563-000] 

Take  notice  that  on  July  31. 1991, 
Madison  Gas  and  Electric  Company 
(MGE)  tendered  for  filing  with  ^e 


Federal  Energy  Regulatory  Commission 
an  Agreement  between  it  and  Wisconsin 
Public  Service  Corporation  (WPS).  MGE 
and  WPS  request  waiver  of  the  notice 
requirements  to  permit  the  agreement  to 
become  effective  August  1. 1991. 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  WK  and  also  to 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  August  19. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Indiana  Michigan  Power  Company 

[Docket  Nos.  ER90-280-003,  ER90-270-002, 
ERgO-271-002.  ER90-272-002  ER9O-273-00a 
ER90-594-001,  £120-32-001,  EL90-37-001  and 
EL90-41-001] 

Take  notice  that  on  August  1, 1991, 
Indiana  Michigan  Power  Company 
tendered  for  filing  its  Compliance 
Refund  Report  in  compliance  with  the 
Commission's  order  issued  on  June  18, 
1991. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Dravo  Energy  Resources  of 
Montgomery  County,  Inc. 

[Docket  No.  QF88-142-002] 

On  July  26, 1991,  Dravo  Energy 
Resources  of  Montgomery  County,  Inc. 
(Applicant),  a  Delaware  corporation 
with  its  principal  offices  at  c/o 
Montenay  Power  Corporation,  300  Old 
Country  Road,  suite  301,  Mineola,  New 
York  11501,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Plymouth  Township, 
Montgomery  Coimty,  Commonwealth  of 
Pennsylvania.  The  original  certification 
to  Dravo  Operations  of  Montgomery 
County,  Inc.  was  issued  on  February  23, 
1988,  (42  FERC  f  62,144  (1988)).  The 
instant  recertification  is  requested  due 
to  an  increase  in  the  net  electric  power 
production  capacity  from  23  MW  to  29 
MW  and  a  change  in  the  ownership 
structure.  ESI  Energy,  Inc.,  an  indirect 
wholly-owned  subsidiary  of  FPL  Group, 
Inc.,  an  electric  utility  holding  company, 
will  have  an  ownership  interest  in  the 
facility. 

Comment  date:  September  12, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 
[Docket  No.  ER91-565-000] 

Take  notice  that  on  August  1, 1991, 

New  England  Power  Company  (NEP) 


tendered  for  filing  amendments  to  its 
FERC  Electric  Tai^  Orginal  Volume 
No.  1.  Primary  Service  for  Resale, 
constituting  a  new  rate,  referred  to  as . 
the  W-92  rate.  NEP  states  that  the  new 
rate  would  increase  revenues  by 
approximately  $81.7  million  on  the  basis 
of  a  calendar  year  1992  test  year.  NEP 
requests  an  effective  date  of  October  1. 

1991,  with  a  three  month  suspension  to 
January  1. 1992. 

NEP  states  that  almost  one  half  of  the 
increase  represents  NEP  payments  for 
piuchased  power  expense  related  to  the 
commercial  operation  of  Unit  U  of  the 
Ocean  State  Ifower  Project  NEP  further 
states  that  the  remainder  of  the 
proposed  increase  is  attributable  to  a 
continuation  of  declining  sales  in  the 
region,  inflation  in  operating  and 
maintenance  expense,  and  certain  one 
time  adjustments  to  reflect  cost 
previously  deducted  firom  proposed 
rates  as  part  of  settlements  and  deferred 
for  future  collection. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  Power  Company 
[Docket  No.  ER91-562-000] 

Take  notice  that  on  July  31, 1991 
Virginia  Electric  Power  Company  (the 
Company)  tendered  for  filing  proposed 
changes  in  its  electric  wholesale  rate 
schedules  presently  on  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  that  are  applicable  to 
Rural  Electric  Cooperatives,  wholesale 
Municipalities,  and  Old  Dominion 
Electric  Cooperative  (ODEC).  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $16.5  million,  based  on 
conditions  existing  during  the  test 
period,  12  months  ending  December  31, 

1992.  In  addition,  revenues  fiom  Old 
Dominion  Electric  Cooperative  for 
Reserve  Sales  would  increase  by  $0.9 
million. 

The  Company  states  that  the  increase 
in  wholesale  rates  is  necessary  to  reflect 
projected  cost  increases  in  rate  base, 
labor,  materials,  supplies,  services  and 
purchased  power  since  its  filing  in 
Docket  No.  ER9D-54O-00a  its  last 
general  rate  case,  and  to  achieve  a 
reasonable  overall  rate  of  return. 

Copies  of  the  filing  were  served  upon 
all  the  Company's  jurisdictional 
Wholesale  Customers,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  August  19, 1991,  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  New  England  Power  Company  - 

Podcet  No.  ER91-566-000] 

Take  notice  that  on  August  1, 1991 
New  England  Power  Company  (NEP] 
tendered  for  filing  a  proposed  diange  in 
its  Service  Agreement  for  Primary 
Service  for  Resale  with  The 
Narragansett  Electric  Company 
(Narragansett).  According  to  NEP,  the 
proposed  change  would  increase  the 
fixed  credits  allowed  Narragansett  on 
its  purchased  power  billing  by  NEP  in 
the  amount  of  $7,171,600  annually  based 
on  the  12-month  period  ending 
December  31, 1992.  NEP  requests  an 
effective  date  of  October  1, 1991,  but 
that  the  credit  be  allowed  to  become 
effective  coincident  with  the  effective 
date  of  its  Rate  W-02  filed 
simultaneously  with  the  G&T  credit 
filing. 

NEP  strtes  that  copies  of  the  filing 
were  served  upon  the  affected  state 
regulatory  Commissions  and 
Narragansett. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duke  Power  Conqrany 
[Docket  No.  ER91-567-000] 

Take  notice  that  on  August  1, 1991, 
Duke  Power  Company  (Duke)  tendered 
for  filing  with  the  Commission  a  revised 
Supplement  No.  4  to  Supplement  No.  24 
to  the  Interchange  Agreement  between 
Duke  and  Carolina  Power  &  Light 
Company  (CP&L)  dated  June  1, 1961,  as 
amended  (Interchange  Agreement].  The 
revised  Supplement  No.  4  changes 
Duke's  monthly  transmission  capacity 
rate  under  the  Interchange  Agreement 
from  $1.1154  per  KW  per  month  to 
$1.1415  per  I^  per  month.  Duke  has 
proposed  an  effective  date  of  July  1, 1991 
for  the  revised  charge. 

Copies  of  this  filing  were  mailed  to 
Carolina  Power  &  Li^t  Company,  the 
North  Carolina  Utilities  Commission, 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  19, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Kansas  Power  and  Light 
Company 

[Docket  No.  ER91-564-000] 

Take  notice  that  on  August  1, 1991, 

The  Kansas  Power  and  Light  Company 
[KPL]  tendered  for  filing  a  proposed 
change  to  its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff  No. 
216.  KPL  states  that  it  proposes  to  add  a 
new  point  of  delivery  to  its  existing 
contract  with  Kaw  Valley  Electric 
Cooperative,  Inc.  The  change  is 


proposed  to  become  effective  Jime  11 
1991. 

Copies  of  the  filing  were  served  upon 
Kaw  Valley  Electric  Cooperative,  Inc. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Power  Service  Corporation 
on  beh^  of  West  Penn  Power  ^mpany 
and  Duquesne  Light  Company 

[Docket  No.  ER91-560-000] 

Take  notice  that  on  July  31, 1991,  West 
Penn  Power  Company  (West  Penn),  and 
Duquesne  Light  Company  (Duquesne), 
filed  Amendment  No.  14  to  the 
Interchange  Agreement  between  West  . 
Penn  and  Duquesne,  which  Amendment 
revises  Schedules  F  and  G  to  that 
Interchange  Agreement  The  proposed 
effective  date  for  the  Amendment  No.  14 
is  January  1, 1991. 

The  proposed  revised  Schedules  A,  B, 
and  C  would  change  the  rates  charged 
by  all  parties  under  those  Schedules  for 
Emergency  Service  and  Energy, 
Interchange  Power  and  Energy,  and: 
Short  Term  Power  and  Energy  under  the 
Interchange  Agreement  between  West 
Penn  and  Duquesne.  The  proposed  new 
Schedules  F  and  G  for  Diversity  Power 
and  Energy  and  Limited  Term  Power 
and  Energy,  would  be  added  to  the 
Interconnection  Agreement.  This 
Amendment  would  also  reorganize, 
standardize  and  update  the  language 
used  in  those  Schedules. 

The  proposed  Schedules  are  for  the 
purpose  of  allowing  the  Parties  thereto 
more  flexibility  in  the  rates  that  they 
charge  so  as  to  remain  competitive  in 
the  power  sales  market.  The  parties 
request  waiver  of  notice  to  permit  an 
effective  date  of  January  1991  for 
Amendment  No.  14. 

Copies  of  the  filing  have  been  served 
upon  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  C^ies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-19135  Hied  8-12-91;  8:45  am] 
BHJJNa  CODE  trir-ot-M 


[Project  No.  7802-005] 

Natural  Energy  Resources  Co^  Notice 
of  Locations  and  Times  of  Scoping 
Meetings  for  Environmental  Impact 
Statement 

August  8, 1991. 

The  staff  of  the  Federal  Energy 
Regulation  Commission  [staff]  has 
previously  notified  interested  parties 
and  the  public  that  it  intends  to  prepare 
an  environmental  impact  statement 
[EIS]  dealing  with  the  proposed  Rocky 
Point  Pumped  Storage  Project  FERC  No. 
7802-005,  on  the  Taylor  River  in 
Gunnison  and  Chaffee  Counties, 
Colorado. 

The  major  issues  to  be  evaluated  in 
this  EIS  will  be  discussed  at  two  scoping 
meetings,  both  scheduled  to  be  held  on 
Wednesday,  September  25, 1991.  Prior  to 
this  date,  a  scoping  document  [Scoping 
Document  I]  will  be  mailed  to  all 
recipients  of  this  notice;  copies  will  also 
be  available  at  the  scoping  meetings. 
Scoping  Document  I  will  subsequently 
be  revised  to  reflect  any  new 
information  provided  at  the  scoping 
meetings  [Scoping  Document  II),  which 
will  be  mailed  to  all  interested  parties. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  scoping  meetings  and 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EIS. 

The  first  meeting  will  be  held  from  1 
p.m.  to  4  p.m.  at  the  Aspinall-Wilson 
Center,  909  Escalante  Drive,  Western 
State  College,  Gunnison,  Colorado 
81231.  This  meeting  will  focus  on 
resource  agency  concerns. 

The  second  meeting  will  be  held  from 
7  p.m.  to  10  p.m.  at  the  Gunnison  High 
School  Auditorium,  800  W.  Ohio 
Avenue,  Gunnison,  Colorado  81230.  This 
meeting  is  primarily  for  public  input,  and 
participants  are  asked  to  keep  oral 
comments  to  five  minutes. 

Both  scoping  meetings  will  be 
recorded  by  a  stenographer,  and  all 
statements  [oral  and  written]  will 
become  part  of  the  Commission’s  public 
record  for  Project  No.  7802-005. 
Interested  persons  who  are  unable  to 
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attend,  or  do  not  choose  to  speak  at  the 
scoping  meetings,  may  provide  written 
statements  for  the  public  record. 

All  correspondence  regarding  the 
wblect  EIS  should  be  filed  with  the 
Commission  on  or  before  November  1. 
1991.  and  should  be  addressed  to  Lois  D. 
Cashell.  Secretary  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Street  NE.  Washington.  DC 
20426.  Ail  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Rocky  Point  Pumped 
Storage  Project,  Colorado,  Project  No. 
7802-005. 

For  further  information,  please  contact 
the  FERC  EIS  Coordinator,  Kathleen 
Sherman  at  (202)  219-2834. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doa  91-19146  Filed  8-12-91;  8:45  sm] 
BiUJNQ  CODE  srir-ai-M 


[Docket  Na  JD91-08475T  Kansas-I 
Amendment] 

State  of  Kansas;  Notice  of 
Determination  Designating  Tight 
Formation 

August  7, 1991. 

Take  notice  that  on  August  5, 1991,  the 
Kansas  Corporation  Commission 
(Kansas)  submitted  the  above-  . 
referenced  notice  of  determination  to 
the  Commission,  pursuant  to 
S  271.703(c)(3)  of  the  Conunission’s 
regulations,  that  the  Niobrara  Formation 
underlying  Cheyenne  County  and  a 
portion  of  Sherman  County,  Kansas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  notice  of 
determination  covers  all  of  Cheyenne 
County,  plus  T6S,  R39W-R42W,  and 
T7S.  R39W-4142W,  in  Sherman  County, 
Kansas.  Kansas  originally  submitted  a  4- 
county  area  determination  for  the 
Niobrara  that  included  both  Cheyenne 
and  Sherman  Counties.  The  Commission 
remanded  the  original  determination  to  ''' 
Kansas  on  May  22, 1985.  The  August  5, 
1991  notice  of  determination  also 
contains  Kansas’  findings  that  the 
referenced  portion  of  the  Niobrara  ' 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  16 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  No^ 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR,  §S  275.203  and 


275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CssheO, 

Secretary. 

[FR  Doc.  91-19138  FUed  8-12-91: 8:45  am] 
BIUJNQ  COOS  trir-si-ai 


[Docket  Ito.  TQ91-8-20-000} 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Proposed  Citanges  In  FERC 
Gas  Tariff 

August  6. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (“Algonquin”) 
on  August  1, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  September  1, 1991 

Fifth  Revised  Sheet  No.  21 

Fifth  Revised  Sheet  No.  22 

Fifth  Revised  Sheet  No.  25 

Fifth  Revised  Sheet  No.  26 

Fifth  Revised  Sheet  No.  27 

Fifth  Revised  Sheet  No.  28 

Fifth  Revised  Sheet  No.  29 

Algonquin  states  that  the  revised 
tariff  sheets  listed  above  are  being  filed 
as  part  of  Algonquin’s  regularly 
scheduled  quarterly  Purchased  Gas 
Adjustment  (“PGA”)  pursuant  to 
Sections  17  and  39  of  the  General  Terms 
and  Conditions  of  Algonquin’s  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1 
to  reflect  the  standby  service  costs  to  be 
charged  by  Texas  Eastern  Transmission 
Corporation  (‘Texas  Eastern”), 
transmission  and  compression  by  others 
costs  (“T  A  C  Costs”)  fipom  Texas  .  - 
Eastern  and  Transcontinental  Gas 
Pipeline  Corporation  and  purchased  gas 
costs  to  be  cheated  by  its  various 
suppliers. 

Algonquin  states  that  the  instant  filing 
reflects  the  purchases  and  sales 
projected  to  be  made  for  the  three 
month  period  beginning  September  1. 
1991  as  well  as  the  underlying  costs  of 
standby  and  transportation  services. 

Algonquin  states  that  the  proposed 
effective  date  for  the  listed  revised  tariff 
sheets  is  September  1. 1991. 

Algonquin  further  states  that  the 
effect  of  the  change  in  rates  is  to 
increase  the  demand  charge  by  22.80 
cents  per  MMBtu  and  to  increase  the 
commodity  charge  by  62.03  cents  per 
MMBtu  under  all  of  Algonquin’s  firm 
sales  rate  schedules  from  those  rates 
contained  in  Algonquin’s  last  PGA  filed 
July  1, 1991  in  Docket  No.  TF91-4-20- 
000. 

:  Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 


Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictionai  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  hecuri  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E.,  Washington, 
DC  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  August  13, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doa  91-19142  Filed  8-12-91;  8^45  am] 
BNOJNQ  CODE  e717-01-4t 


[Docket  Ha  RP9&-22-013] 

Aigonquhi  Gas  Transmission  Co.,  ' 
Noticoof  Proposed  Changes  in  FERC 
GasTariff 

August  8, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (“Algonquin”) 
on  August  1, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  i;  as 
set  forth  in  the  tariff  sheets; 

Algonquin  states  diat  it  is  making  the 
instant  filing  pursuant  to  Article  II  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP90-22-000  as  filed  on  December 
14, 1990  and  approved,  as  modified,  by 
the  Commission’s  Order  of  April  19, 
1991.  Algonquin  states  the  instant  filing 
contains  appropriate  revised  tariff 
sheets  reflecting  rates  equivalent  to  the 
Settlement  Base  Rates  under  its  rate 
schedules,  adjusted  as  appropriate  to 
reflect  aufoorized  changes  as  provided 
by  Ailgonquin’s  FERC  Gas  Tariff. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  13, 1991.  Protests 


I 
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will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretojy. 

[FR  Doc.  91-19150  Filed  &-12-01;  8-45  am) 
BNXINQ  CODE  S717-01-M 


[Docket  No.  RP91-206-<X)0] 

Cohitnbia  Gas  Transmission  Corp4 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  B,  1991. 

Take  notice  that  Columbia  Gas 
Transmission  CorporatioD  (Columbia) 
on  August  1, 1991,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective  September  1, 1991: 

Second  Revised  Eleventh  Revised  Sheet  No. 
26 

Original  Sheet  No.  26.1 
Second  Revised  Eleventh  Revised  Sheet  No. 
26A 

Original  Sheet  No.  26A.1 
Second  Revised  Eleventh  Revised  Sheet  No. 
26B 

Original  Sheet  No.  26B.1 

Columbia  states  that  the  sales  rates 
set  forth  on  Second  Revised  Eleventh 
Revised  Sheet  No.  26  and  Original  Sheet 
No.  26.1  reflect  a  maximum  WACOG 
surcharge  of  20$  per  Dth  in  the 
Commodity  rate. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  384.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Lois  D.  CasbsIL 
Secretary. 

[FR  Doc.  91-19149  Filed  8-12-91;  8:45  am] 
BUJJNa  CODE  srir-ai-H 


[Docfcat  Nos.  TA91-1-94-002,  TA91-1-24- 
003] 

Equitrans,  Inc.,  Notico  of  Revision  To 
Proposed  Tariff  Changes 

August  6, 1991. 

Take  notice  that  Equitrans,  Inc., 
(“Equitrans")  on  July  31, 1991,  tendered 
for  filing  with  the  F^eral  Energy 
Regulatory  Commission  (“Commission”) 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to 
become  effective  on  September  1, 1991: 

Substitute  Twenty-Eighth  Revised  Sheet  No. 

10 

Substitute  Nineteenth  Revised  Sheet  No.  34 

As  alternative  tariff  sheets,  Equitrans 
submits  the  following,  also  to  be 
effective  September  1, 1991: 

Alternate  Substitute  Twenty-Eighth  Revised 

Sheet  No.  10 

Alternate  Substitute  Nineteenth  Revised 

Sheet  No.  34 

As  with  the  Aimual  PGA  Filing  of  July 
2, 1991,  the  primary  sheets  reflect  “as- 
billed”  recovery  of  producer  purchased 
gas  costs;  the  alternative  sheets  reflect 
reclassification  of  producer  demand 
payments  back  to  the  commodity 
component  of  the  sales  rate. 

Equitrans  requests  that  Substitute 
Nineteenth  Revised  Sheet  No.  34  (both 
primary  and  alternate  versions)  be  made 
effective  instead  of  Twentieth  Revised 
Sheet  No.  34  (both  primary  and  alternate 
versions)  which  were  contained  in  its 
July  2, 1991  aimucd  filing  because  the 
newly  filed  sheet  reflects  both  the 
winter  and  siunmer  rates  for  Rate 
Schedule  ISS  whereas  the  previously 
submitted  sheet  only  reflected  the 
winter  period  rate. 

Equitrans  states  that  it  submitted  this 
filing  pursuant  to  §  154.305(c)(4)  of  the 
Commission  PGA  Regulations,  18  CFR 
S  154.305(c)(4),  in  order  to  revise  the 
current  adjustment  filed  with  its  Annual 
PGA  on  June  31, 1991.  The  changes 
proposed  in  this  filing  to  the  pui^ased 
gas  cost  adjustment  imder  Rate 
Schedule  PLS  is  an  increase  in  the 
demand  cost  of  $0.2093  per  dth  and  a 
decrease  in  the  commodity  cost  of 
$0.5129  per  dth.  The  purchased  gas  cost 
adjustment  to  Rate  ^hedule  ISS  is  a 
decrease  of  $0.5075  per  dth. 

The  proposed  changes  reflect,  among 
other  things,  the  service  restructuring 
and  rate  design  changes  that  were 
contained  in  a  March  22, 1991  “Joint 
Stipulation  and  Agreement”  approved 
by  Commission  oMer  issued  on  July  25, 
1991  in  Docket  Nos.  RP90-70,  et  al., 
effective  August  1, 1991. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 


purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  13, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  91-19145  Filed  8-12-01;  8*45  am] 
BILUNO  CODE  6717-01-M 


[Docket  No.  RP90-70-003] 

Equitrans,  Inc,;  Notice  of  Compliance 
Filing  To  Implement  Order  Approving 
Settlement 

August  6, 1991. 

Take  notice  that  on  July  31, 1991, 
Equitrans,  Ina  ("Equitrans”)  filed  the 
foUowing  sets  of  revised  tariff  sheets  to 
its  FERC  Gas  Tariff  (as  shown  on 
appendix  A  of  the  filing): 

I.  Refund  Rates  Quly  1, 1990  through  July 
31, 1991) 

Effective  July  1, 1990 
Volume  1 

Second  Sub  15  Revised  Sheet  No.  10 
Substitute  First  Revised  Sheet  No.  22 
Second  Sub  7  Revised  Sheet  No.  34 

Effective  September  1. 1990 
Volume  1 

Second  Sub  16  Revised  Sheet  No.  10 
Second  Sub  Eighth  Rev  %eet  No.  34 

Effective  October  1, 1990 
Volume  1 

Second  Sub  17  Revised  Sheet  No.  10 
Effective  December  1, 1990 
Volume  1 

Sub  Twentieth  Rev  Sheet  No.  10 
Substitute  Eleventh  Rev  Sheet  No.  34 

Effective  January  1, 1991 
Volume  1 

Second  Sub  22  Revised  Sheet  No.  10 
Effective  February  1, 1991 
Volume  1 

Second  Sub  23  Rev  Sheet  No.  10 
Second  Sub  13  Revised  ^eet  No.  34 
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Effective  March  L  W91 
Volume  1 

Second  Sub  Twenty-Fifth  Rev  Sheet  Na  10 
Second  Sub  14  Revised  Sheet  No.  34 

Effective  April  1.  ISOt 
Volume  1 

Sub  Twenty-Sixth  Rev  Sheet  No.  10 
Sub  Seventeenth  Rev  Sheet  No.  34 

Effective  fune  t.  JS91 
Vohune 1 

Sub  Twenty-Seventh  Rev  Sheet  No.  10 
Sub  Eighteenth  Rev  Sheet  No.  34 

Effective  July'L  1990 
Volumes 

Subetitute  Fovrth  Revised  Sheet  No.  4 
Substitute  Fourth  Revised  Sheet  No.  8 

Effective  October  1, 1990 
Volume  3 

Substitute  Fifth  Revised  Sheet  Na  4 
Substitute  Fifth  Revised  Sheet  No.  8 

Effective  January  1, 1990 
Volume  3 

Substitute  Seventh  Revised  Sheet  No.  4 
Substitute  Seventh  Revised  Sheet  No.  8 

II.  Rates  Effective  August  1, 1991 

Volume  1 

Second  Revised  Sheet  No.  22 
Eighth  Revised  Sheet  No.  23 

Volume  3 

Eighth  Revised  Sheet  No.  4 
Eighth  Revised  Sheet  No.  8 

HI.  Mncenaneous  Tariff  Changes 
Effective  August  1, 1991 

Volume  1 

Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  78 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  170 
First  Revised  Sheet  No.  171 
Original  Sheet  No.  177D 
Ori^aal  Sheet  No.  177E 
Volume  3 

Second  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  3 
Origiiial  Sheet  Na  3A 
Secoi^  Revised  9ieet  Na  5 
Second  Revired  Sheet  No.  6 
Second  Revised  Sheet  Na  7 
Second  Revised  Sheet  Na  10 
First  Revised  Smet  No.  11 
First  Revised  %eet  No.  12 
Second  Revised  Sheet  No.  14 
Equitrans  states  that  the  purpose  of 
these  revisions  is  to  implemeht  new 
base  tariff  rates  effective  July  1, 1990 
(refund  rates)  and  August  1, 1991 
(prospective  rates)  pursuant  to  the 
March  22. 1991  Joint  Stipulation  and 
Agreement,  which  was  approved  by  tbe 
Commission  by  order  issued  on  July  25. 
1991. 


Equitrans  states  that  o^ies  of  the 
tiling  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
tiling  should  tile  a  protest  witii  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Waslungton.  DC  20426^  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  AU  sudi  protests  should  be  tiled 
on  or  before  August  13, 1981.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  tiie  proceeding. 
Copies  of  this  filing  are  on  tile  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashefl, 

Secretary. 

[FR  Doa  91-t9147  Filed  8-12-91;  8:45  am] 
BtUmC  COOE  6717-41-M 


[Dodwt  Mo. 7094-8-15-000} 

Mid  Louisiana  Gas  Co.;  Notice  of  TarKf 
Filing 

August  6. 1991. 

Take  notice  that  on  August  2, 1981, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  tendered  for  tiling  Eighty- 
Fifth  Revised  Sheet  No.  3a,  which  Mid 
Louisiana  requests  to  be  pennitted  to 
become  effective  September  1, 199L 

Mid  Louisiana  states  that  such  tariff 
sheet  is  tiled  together  with  a  request  for 
waivers  of  $  154.305(c)(4)  of  the 
Commission's  Regulations.  18  CFR 
154.305(4)  and  Section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff  Mid 
Louisiana  states  that  such  waivers, 
together  with  in^lementatkm  of  Eighty- 
Fifth  Revised  Sheet  No.  3a,  would  allow 
Mid  Louisiana  to  use  revised  pricing 
provisions  in  the  c€dculation  of  the  cost 
of  purchased  and  produced  gas  for 
resale  to  iurisdictional  customers. 

Mid  Louisiana  states  that  the  revised 
pricing  provision  would  be  implemented 
by  means  of  a  Commodity  Gas 
Component  Cap  that  would  establish  a 
ceiling  on  the  level  of  purchased  and 
produced  gas  costs  (e:uJading  storage, 
exchange  and  gas  used,  lost  and 
unaccounted  for)  that  Mid  Louisiana 
would  be  pennitted  to  collect  from 
jurisdictional  customers. 

Mid  Louisiana  states  that  copies  of 
the  tiling  have  been  sent  to  the 
customers  and  the  state  commissions 
shown  on  the  official  service  list. 

Any  person  desiring  to  be  beard  or  to 
protest  said  tiling  should  file  a  motion  to 
intervene  or  protest  with  tbe  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street  NE..  Wasbingtoo, 
DC  20426^  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  AH  such  motions 
or  protests  should  be  filed  on  or  before 
August  13. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  tile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
ConsBission  and  are  available  for  pabhc 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doa  91-19144  Rfed  6-12-91:  8:45  am] 
nUJNO  CODE  S717-41-4I 


(Docket  No.  TQ91-3-27-000] 

North  Penn  Gas  Co4  Nolica  Of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  6, 1991. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn]  on  August  2. 
1991.  tendered  fm  filing  Seventh  Revised 
Sheet  No.  3A  to  its  FERC  Gas  Tariff, 

First  Revised  Volume  No.  1. 

North  Perm  states  that  the  revised 
tariff  sheet  is  being  filed  pursuant  to 
Section  14  (PGA  Clause)  of  tire  General 
Terms  and  Conditions  of  North  Perm’s 
FERC  Gas  Tariff  to  reflect  changes  in 
the  cost  of  gas  for  the  period  September 
1, 1981  threm^  November  30. 1991  and  is 
proposed  to  be  eflective  September  1, 
1991.  Ptorth  Peim  states  that  tbe 
proposed  change  reflects  an  increase  in 
the  average  cost  of  gas  for  the  G-1  Rate 
Schedule  of  $2.32213  per  McL 

While  NfBlh  Penn  believes  that  no 
other  waivers  ate  necessary  in  order  to 
permit  this  fifing  to  become  effective 
September  1. 1981.  as  proposed.  North 
Perm  respectfully  requests  waiver  of  any 
of  the  Commission’s  Rules  and 
Regulations  as  may  be  required  to 
permit  this  filing  to  become  effective 
September  1. 1991. 

North  Penn  states  that  copies  of  this 
letter  of  transnuttal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn’s 
jurisdictional  customers  and  state 
commissions  shown  on  the  attached 
service  list 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capihrf  Street,  NE.,  Washington. 
DC  2M28.  in  accordance  with  Rules  211 
and  214  of  die  Commission’s  Rules  of 
Practice  and  Procedure.  AH  such 
motions  or  protests  rfiould  be  filed  on  or 
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before  August  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-19143  Filed  8-12-91;  8:45  am] 
MLLINO  CODE  S717-01-M 


[Docket  No.  RP91-208-0001 

Ozark  Gas  Transmission  System; 
Notice  of  Filing 

August  6, 1991 

Take  notice  that  on  August  2, 1991, 
Ozark  Gas  Transmission  System 
(“Ozark”),  1700  Pacific  Avenue,  Dallas, 
Texas  75201,  filed  with  the  Commission 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Ozark  proposes  that  this 
filing  become  effective  September  3, 
1991. 

Ozark  states  that  the  purpose  of  this 
filing  is  to  establish  the  rates,  terms  and 
conditions  for  open-access 
transportation  under  proposed  Rate 
Schedules  FTS  and  ITS,  and  to  revise  its 
existing  Rate  Schedule  T-1  and  General 
Terms  and  Conditions  to  accommodate 
Ozark's  provision  of  open-access 
transportation.  Ozark  states  that  a 
request  for  authority  to  provide  open- 
access  transportation  is  pending  in 
Docket  No.  CP91-945-000,  and  requests 
that  the  Commission  grant  Ozark  a  part 
284  blanket  transportation  certificate  in 
that  docket  concurrently  with  the 
Commission's  acceptance  for  filing  of 
the  tariff  sheets  proposed  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  13, 1991.  Protests  will  be 
considered  by  the  Conunission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pctrties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  91-19152  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  S717-01-4I 

[Docket  No.  TQ91-4-28-000  and  TM91-10- 
28-000] 

Panhandle  Eastern  Pipe  Line  Co., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  6, 1991 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle]  on 
August  1, 1991,  tendered  for  filing  the 
following  revised  tariff  sheets  listed  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1: 

Eighty-Seventh  Revised  Sheet  No.  3-A 
First  Revised  Sheet  No.  3-A.l 
Sixty-Fourth  Revised  No.  3-b 
Eleventh  Revised  Sheet  No.  3-B.l 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  September  1, 

1991. 

Panhandle  states  that  these  revised 
tariff  sheets  filed  herewith  reflect  a 
commodity  rate  increase  of  23.794  per 
Dt  This  increase  includes: 

(1)  A  26.824  per  Dt.  increase  in  the 
projected  purchased  gas  cost  component 
computed  in  accordance  with  {  18.2  of 
the  General  Terms  and  Conditions  of 
Panhandle's  tariff:  and 

(2)  A  (3.034)  per  Dt  decrease  pursuant 
to  Section  22  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(ANGTS  tracking  mechanism). 

Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  changes  to 
Panhandle's  Dl  and  D2  demand  rates: 

(1)  An  increase  of  $0.44  for  Dl 
pursuant  to  section  22  of  the  General 
Terms  and  Conditions  of  Panhandle's 
tariff  (ANGTS  tracking  mechanism);  and 

(2)  An  increase  of  $1.26  for  Dl  and  no 
change  for  D2  to  reflect  an  increase  in 
the  §  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(pipeline  suppliers’  demand  costs). 

Panhandle  states  the  above 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  {  154.308  (Quarterly 
PGA  Filing]  of  the  Commission’s 
Regulations  and  pursuant  to  S  18.1  and 
18.4  (Purchased  Gas  Demand  Rate 
Adjustments  by  Pipeline  Suppliers)  and 
section  22  (ANGTS  tracking  mechanism) 
of  Panhandle’s  FERC  Gas  Tariff, 

Original  Volume  No.  1  to  reflect  the 
changes  in  Panhandle's  jurisdictional 
sales  rates  effective  September  1, 1991. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 


jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  August  13, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  91-19141  Filed  8-12-91;  8:45  am] 
anXINO  CODE  6717-01-4I 


[Docket  No.  RP78-85-<X)7] 

Panhandle  Eastern  Pipe  Line  Co., 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  6, 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  1, 1991  tendered  for  filing  the 
tariff  sheets  listed  on  Appendix  A  to  its 
FERC  Gas  Tariff,  Original  Volume  No. 
1-A. 

Panhandle  proposes  that  the  tariff 
sheets  listed  on  Appendix  A  become 
effective  September  1, 1991. 

Panhandle  states  that  on  February  8, 
1980  the  Commission  approved  a 
Stipulation  and  Agreement  (Agreement) 
in  the  proceedings  entitled  Village  of 
Pawnee.  Illinois,  et  al.  vs.  Panhandle 
Eastern  Pipe  Line  Company,  in  the 
subject  docket  Under  the  terms  of  the 
Agreement  certain  Small  Customers  as 
defined  in  Article  n  of  the  Agreement, 
are  permitted  to  add  new  Priority  1 
requirements  up  to  10  percent  of  their 
original  annual  base  period  volumes 
during  the  first  twelve-month  period  and 
up  to  8  percent  of  their  original  annual 
base  period  volumes  in  each  succeeding 
twelve-month  period  that  the  Agreement 
is  in  effect.  Article  V  of  the  Agreement 
requires  the  Small  Customers  to  report 
to  Panhandle  changes  in  their  estimated 
monthly  and  annud  voliunes,  which 
changes  are  to  be  reflected  as 
adjustments  to  the  monthly  base  period 
volumes  for  each  Small  Customer.  The 
tariff  sheets  listed  on  Appendix  A 
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reflect  these  adfastments  in  flie  mondi^ 
base  poriod  for  eadt  Small  Cnstomer. 
These  tariff  sheets  dso  reflect 
modifleations  and  abandonments  of  Arm 
sales  sendee  autfiorized  by  the 
Cbramlssiofi  and  name  changes  for 
certain  enstomers,  as  more  MIy 
described  In  the  ^ng. 

Panhandle  states  that  copies  d  this 
filing  have  been  forwarded  to  all 
customers  sobject  to  the  tariff  sheets 
and  the  respective  state  regulatcny 
commissions. 

Any  person  desiring  to  |»otest  said 
flling  ^oidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissim. 
825  Nordi  Capitol  Street.  NE.. 
Washington,  DC  20428,  in  accordance 
with  Rule  211  of  the  Commission’s  Rides 
of  Practice  and  Procedure  18  CFR 
385.211.  AH  such  protests  should  be  filed 
oh  or  before  August  13, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  dris  filing  are  on  file  with  die 
Commission  and  are  availabie  for  ptddic 
inapeetton. 

Lob  D,  CasheD, 

SecreUuy. 

(FR  Doa  91-19151  Filed  5-12-91;  8:45  ao^ 
BiLUNO  coaa  trn-oi-« 


385.214  and  965.211  of  the  CommissioQ’s  The  proposed  effective  date  of  the 
Rules  and  Regulations.  All  such  mothms  tariff  the^  listed  above  is  September  1, 
or  protests  riiould  be  filed  on  or  before  1991. 

August  13, 1991.  Protests  will  be  Texas  Eastern  states  that  copies  of 

considered  by  the  Commission,  in.  the  filing  were  served  on  Texas 

determnung  the  apprc^iriate  aetkm  to  be  Eastern’s  jurisdictio&al  customers  and 
taken,  but  will  not  serve  to  make  interested  state  contmissions.  Texas 

Protestants  parties  to  the  proceeding.  Easton  also  atatoa  that  copies  of  this 
Any  persem  wishing  to  become  a  party  filng  are  riaobehig  mailed  to  all  Rate 

must  file  a  motion  to  intervene.  Copies  Schedides  FT-1  and  IT-l  Shippers, 
of  this  fifing  are  on  file  with  die  Any  person  <t«»a{ring  to  be  heard  or  to 

Commission  and  are  availaUe  for  pnbfic  protest  eeid  filing  should  file  a  motion  to 
inspection  in  the  pnbfic  reference  room.  intervene  or  protest  with  the  Federal 
Lob  D.  CasheD,  Energy  Regolatoty  Commission,  825 

North  Capitol  Street,  NE.,  Washington, 
DC  20426w  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  AU  such 
motions  or  protests  should  be  filed  on  or 
bcdkite  Aagiml  13, 1901.  Protests  will  be 
considered  by  dm  Commission  in 
determining  die  apimipriate  action  to  be 
tidien.  but  win  not  serve  to  make 
protestants  pacties  to  the  proceeding. 
Any  penoB  svisUng  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LobaCsshsP, 

Secrekxry. 

[FR  Doa  91-19153  Fibd  6-12-91;  8MS  am] 
BtuNM  coos  sm-st-n 


[Docket  Mb  nP9f-a06-«66} 

Tesns  EMlecitTfcanMnlnniBfiCioip^ 

MMGv  OT  l^wpOOTu  WIpM  W  rctiv 

GwTarllt 

August  6. 1991 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  fTexae 
Eastern)  on  August  1,1991  tendered  for 
filing  as  part  of  ite  FERC  Gas  TviK 
Filth  Revised  Volume  No.  1,  she  copies 
each  of  the  following  tariff  sheets: 

Second  Revbed  Sheet  Na  416 
Fk^  Revbed  Sheet  No.  410A 

Texas  Eastern  states  that  the  tariff 
sheets  referenced  above  ace  being  filed 
to  inchide  new  provision  in  Texas 
Eaetem’e  gae  qoality  specifications  to 
the  General  Teems  and  Conditione  at  its  August  7,  ISOL 
FERC  Gas  Taiiffl  This  provision  would 
allow  Teocas  Eastern  to  accept  gas  foe  its 
transpofftatton  costomeia’  eocoont  oo  its  ' 

(^Mum  syeteew  vdien  the  gas  does  not  "”*^y***fl  • 
conqity  with  die  qnahty  specifications  Submleelon* 
becrasepeodneersof  auchgaabanreno  The  license 
process!^  fodHtiee  s^  dw  wellhead.  Project  No.  23 
Texas  Baiden  states  dwt  riiseat  the  Menommee  R 
indesicMi  of  this  provision  Texas  Eastern  vVisconshi  an 
has  no  tariff  authorization  to  transport  Michigan,  exp 
such  gas.  evro  though  such  gas  would  be  gtatutory  dea< 
processed  downstream  and  the  overall  aniiUcetioii  fa 
quality  of  the  commingled  gas  stream  iSOTAcMaroli 
after  processing  wonld  meet  existing  ^  j 

specifications. 

Texas  Eastern  states  that  the  - r 

submission  of  this  tariff  provision  wfll  _Pro|ertNa_  _ 

allow  acceptance  into  its  pipeline 

syetetB  gas  supplies  for  tr«a>q>oftation  P-2394-eo6 —  \ 

t^ich  otherwise  would  not  be 

compatiUe  with  existing  qnidHy 

specificatiems.  Texas  Eastern  sttomits 

that  this  change  is  beneficial  to  its 

transpcHTtation  customers  became  it  wifi 

allow  greater  access  to  gas  supplies  and 

enable  them  to  further  (fiversity  thdr 

gas  supply  portfolios.  Thxas  Eastern 

submits  diet  this  is  consistent  widi  the 

Commissiee^e  pofiey  of  biereediig 

competition  bi  die  natural  gas  miukel  - : - ::i-L 


[Dockst  No.  RPtf-207-6001 

RIngwood  Gathering  Co.,  Nodca  of 
Waiver 

August  6, 1991. 

Take  notice  that  on  August  1, 1991, 
Ringwood  Gathering  Company 
(Ringwood).  filed  with  the  Federal 
Energy  Ragolatory  CMninission 
(Commission)  a  request  for  waiver  of  all 
PGA  filing  requirement  in  { 154.301 
through  1543101  Ringwood  also  requests 
a  waiver  to  maintain  the  existing  rates 
in  Riqgwood’s  previous  fihng  fTQOl-S- 
38-000  excluding  die  surcha^ 
adjustmeto  whi^  vras  effect^  dnough 
September  sa  1991. 

Ringwood  submits  far  fifing  Seventh 
revised  Sheet  No.  4C  Superseding  Sixth 
Revised  Kieet  No.  4C  to  maintain  its 
prknr  rates  exchiding  the  surdxaige 
adjustment 

Ringwood  states  dwt  copies  of  the 
filing  hove  ben  mafled  to  Wilbams 
Natmal  Gas  Company.  (Md^ome 
Natural  Gas  Company,  and  interested 
stats  regulatofy  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  sko^  file  a  motton  to 
tntervees  or  protest  with  the  Federal 
Energy  R^aLrtoty  Commbakm,  625 
Norte  CepM  Street  NE..  Washington. 
DC  20428,  in  accordance  with  13  CFR 


ProbelNo;  AppRcaiH 
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The  following  is  an  approximate 
schedule  and  procedures  that  will  be 
followed  in  processing  the  application: 


Date 

Action 

Aiigimf  in,  1091 

August  20, 1991 . 

applicant  that  its 
application  has  been 
accepted.  The 
notification  of 
acceptance  win  specify 
the  need  for  additional 
information  and  the 
date  information  is 
due. 

October  30, 1991 . . 

public  notice  of  the 
accepted  application 
establishing  dates  for 
filing  motions  to 
intervene  and  protests. 

Commission's  deadline 

December  15, 1991 . 

for  applicant  for  filing  a 
final  amerKfment  If 
any,  to  its  application. 

Commission  notifies  all 
parties  and  agencies 
that  the  appUcation  is 
ready  for 
environmentai 
analysis. 

Upon  receipt  of  all  additional 

information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Charles  T.  Raabe 
at  202-21^2811. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-19138  Filed  8-12-91;  8:45  am] 
BtUlNG  CODE  S717-01-M 


Morgantown  Energy  Technology 
Center 

Grant;  Financial  Assistance  Award  to 
Syracuse  University 

agency:  Morgantown  Energy 
Technology  Center,  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  a  grant  award. 

summary:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.14(e)(1)  the 
DOE,  Morgantown  Energy  Technology 
Center  gives  notice  of  its  plans  to  award 
a  24-month  grant  to  Syracuse  University, 
Office  of  Sponsored  Programs,  113 
Bowne  Hall,  Syracuse,  New  York  13244- 
1200,  with  an  associated  budget  of 
approximately  $319,000,  including  cost¬ 


sharing  of  $29,142  by  Syracuse 
University. 

FOR  FURTHER  INFORMATION  contact: 

Beverly  ).  Harness,  1-07,  U.S. 

Department  of  Energy.  Morgantown 
Energy  Technology  Center,  P.O.  Box  880, 
Morgantown,  West  Virginia  26507-0880, 
Telephone:  (304)  291-4089,  Procurement 
Request  No.  21-91MC28072.000. 
SUPPLEMENTARY  INFORMATION:  The 
pending  award  is  based  on  an 
unsolicited  application  for  a  research 
project  to  evaluate  the  various 
membrane  separation  processes  utilized 
today  for  the  upgrading  of  low-quality 
natureil  gas  to  pipeline  quality  and 
advance  the  tec^ology.  The  University 
proposes  to  “tailor-mSce”  imiquely 
configured  polyamide  membranes  for 
the  separation  of  specified  gas  mixtiu^s. 
The  results  of  the  research  project  could 
provide  the  information  required  for  the 
design  and  optimization  of  large-scale 
processes  for  the  removal  of  the  non¬ 
hydrocarbons  (i.e.,  COi,  FbS,  FhO  vapor) 
from  natural  gas  and  for  the  economic 
evaluations  of  these  processes.  If  these 
gas  separation  technologies  to  upgrade 
low-quality  natural  gas  to  pipeline 
quality  were  developed,  it  would 
provide  new  market  areas  for  low- 
quality  natural  gas  and  would  provide 
the  means  for  transporting  an  untapped 
natimal  resource  to  the  market  at 
acceptable  costs.  It  could  be  used  to 
offset  imported  oil  to  this  country  and  to 
utilize  a  currently  underused  valuable 
natural  resource  found  throughout  the 
U.S. 

In  view  of  the  unique  natural  of  the 
wcrk  to  be  performed  and  the  well- 
equipped  laboratories  and  expertise  of 
the  personnel  at  Syracuse  University  to 
be  allocated  to  this  research  project,  it 
has  been  determined  that  it  is 
appropriate  to  award  this  grant  to 
Syracuse  University  on  an  unsolicited 
basis. 

Issued:  July  31, 1991. 

Louie  L  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  91-19228  Filed  8-12-91;  8:45  am] 
MIXINQ  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(AMS-FRL-3983-3] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
Gasoline 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice  of  Application  for 
Extension  of  the  Reformulated  Gasoline 
Program  to  Rhode  Island. 

summary:  This  notice  publishes  the 
application  of  the  Governor  of  the  State 
of  Rhode  Island  to  have  the  prohibition 
set  fordi  in  section  211(k)(5)  of  the  Clean 
Air  Act  as  amended  by  I^blic  Law  161- 
549  (the  Act)  applied  in  Rhode  Island 
beginning  January  1, 1995.  Under  section 
211(k)(6)  the  Administrator  of  EPA  shall 
apply  the  prohibition  against  the  sale  of 
gasoline  which  has  not  been 
reformulated  to  be  less  polluting  in  an 
ozone  nonattainment  area  upon  the 
application  of  the  Governor  of  the  State 
in  which  the  nonattainment  area  is 
located. 

OATES:  The  effective  date  of  the 
prohibition  described  herein  is  January 
1, 1995  (see  the  Supplementary 
Information  section  of  today's  notice  for 
a  discussion  of  the  possible  delay  of  this 
date). 

ADDRESSES:  Materials  relevant  to  this 
notice  are  contained  in  Public  Docket 
No.  A-91-02.  This  docket  is  located  in 
room  M-1500,  Waterside  Mall  (groimd 
floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  The  docket  may  be  inspected 
from  8:30  a.m.  until  12  noon  and  ^m 
1:30  p.m.  until  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joaime  I.  Goldhand,  U.S.  EPA  (SDSB- 
12),  Motor  Vehicle  Emission  Laboratory, 
25W  Plymouth  Road,  Ann  Arbor,  MI 
48105,  telephone  (313)  668-4504. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Clean  Air  Act.  Subsection  (k)  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certified  as  reformulated  (“conventional 
gasoline”)  in  the  nine  worst  ozone 
nonattainment  areas  beginning  January 
1, 1995.  To  be  certified  as  reformulated  a 
gasoline  must  comply  with  the  following 
formula  requirements:  Oxygen  content 
of  at  least  2.0  percent  by  weight: 
benzene  content  of  no  more  ^an  1.0 
percent  by  volume:  no  heavy  metals 
(with  a  possible  waiver  for  metals  other 
than  lead):  and  the  inclusion  of  deposit 
preventing  additives.  The  gasoline  must 
also  achieve  toxic  and  volatile  organic 
compound  emissions  reductions  equal  to 
or  exceeding  the  more  stringent  of  a 
specified  formula  fuel  or  a  performance 
standard. 
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Section  211(k)(10)(D)  defines  the  areas- 
covered  by  the  reformdated  gasoline 
progrcun  as  the  nine  ozone 
nonattainment  cireas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  value 
during  the  period  1987  through  1989. 
Applying  those  criteria.  EPA  has 
determined  the  nine  covered  areas  to  be  ■ 
the  metropolitan  areas  includmg  Los 
Angeles,  Houston,  New  York  City, 
Baltimore,  Chicago,  San  Diego, 
Philadelphia,  Hartford  and  Milwaukee. 
Under  section  211(k)(10](D)  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  imder  section  181(b) 
is  also  to  be  included  in  the 
reformulated  gasoline  program. 

Any  other  ozone  nonattainment  area 
may  be  included  in  the  program  at  the 
request  of  the  Governor  of  the  State  in 
which  the  area  is  located.  Section 
211(k)(6)(A)  provides  that  upon  the 
application  of  a  governor,  ^A  shall 
apply  the  prohibition  against  selling 
conventional  gasoline  in  any  area  in  the 
Governor's  State  which  has  been 
classified  as  not  attaining  the  ozone 
ambient  air  quality  standard.  That 
subparagraph  further  provides  that  EPA 
is  to  apply  the  prohibition  as  of  the  date 
he  “deems  appropriate,  not  later  than 
January  1. 1995,  or  1  year  after  such 
application  is  received,  whichever  is 
later."  In  some  cases  the  efiective  date 
may  be  extended  for  such  an  area  as 
provided  in  section  211(k)(e](B)  based 
on  a  determination  by  ^A  that  there  is 
“insufficient  domestic  capacity  to 
produce”  reformulated  gasoline.  Finally, 
EPA  is  to  publish  a  Governor’s 
application  in  the  Federal  Register. 

EPA  will  promulgate  the  requirements 
for  reformulated  gasoline  in  accordance 
with  the  statutory  deadline  of  November 
15, 1991.  These  requirements  are  being 
developed  through  regulatory 
negotiation  and  were  published  in 
proposed  form  July  9, 1991  (56  FR  31176). 
The  proposed  regulations  describe  the 
certification  program  for  reformulated 
gasolines,  the  credits  program  for 
exceeding  certain  requirements  and  the 
enforcement  program,  among  other 
elements. 

n.  Rhode  Island’s  Request 

EPA  received  an  application  from  the 
Hon.  Bruce  Sundlun,  Governor  of  Rhode 
Island,  for  that  State  to  be  included  in 
the  reformulated  gasoline  program.  His 
application  is  set  out  in  full  below. 

[State  of  Rhode  Island  letteihead] 

March  14. 1991 

William  ReiUy,  Administrator, 

U.S.  Environmental  Protection  Agency,  401 M 
Street,  SW.,  Washington,  DC  20460. 


Dear  Mr.  Reilly:  This  is  my  application 
under  section  211(k)(6)  of  the  Clean  Air  Act 
that  you  apply  the  prohibition  of  paragraph 
(5)  of  that  section  to  the  Rhode  Island  ozone 
nonattaiiunent  area.  The  entire  State  of 
Rhode  Island  is  classified  as  a  Serious 
nonattainment  area.  By  application  of  the 
prohibition  only  reformulated  gasoline  may 
be  sold  or  dispensed  in  Rhode  Island 
beginning  January  1, 1995. 

Best  personal  wishes. 

Sincerely, 

s/Bruce  G.  Sundlun 
m.  Action 

Pursuant  to  the  Governor’s  letter  tmd 
the  provisions  of  section  211(k)(6),  the 
prohibitions  of  subsection  211^)(5)  will 
be  applied  to  the  entire  State  of  ^ode 
Island  beginning  January  1, 1995  (except 
as  provided  above).  The  application  of 
the  prohibitions  to  Rhode  Island  cannot 
take  effect  any  earlier  than  January  1, 
1995  imder  section  211(k)(5)  and  cannot 
tcdce  effect  any  later  than  January  1, 
1995,  imder  section  211(k)(6)(A),  unless 
the  Administrator  extends  the  efiective 
date  by  rule  under  section  211(k)(6)(B). 

Dated:  August  5, 1991. 

Virilliam  K.  Reilly. 

Administrator. 

[FR  Doc.  91-19085  Filed  8-12-91;  8:45  am] 
BIUMO  CODE  6S60-S0-M 


[FRL-3984-2] 

Add  Rain  Advisory  Committee; 
Subcommittee  on  No,;  Open  Meeting 

summary:  In  August  of  1990,  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 
Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  related  to  the 
development  and  implementation  of  the 
requirements  of  the  acid  deposition 
control  title  of  the  Clean  Air  Act 
Amendments  of  1990. 

At  its  July  15-16  meeting,  ARAC 
established  a  Subcommittee  on  No,  to 
provide  advice  on  issues  related  to  the 
development  of  regulations  for  reducing 
No,  emissions  from  certain  types  of 
existing  coal-fired  boilers  at  electric 
power  plants.  Specifically,  this 
subcommittee  will  focus  on  issues 
related  to  No,  emissions  frcm 
tangentially-fired  boilers  and  dry  bottom 
waUfired  boilers  afiected  in  Phase  I  of 
title  IV  of  the  Clean  Air  Act 
Amendments  of  1990. 

OPEN  MEETING  DATES  AND  ADDITIONAL 
information:  Notice  is  hereby  given 
that  the  ARAC  Subcommittee  on  No, 
will  hold  its  second  open  meeting  on 
August  27  fi-om  9  a.m.  to  5  p.m.;  August 

28  frvm  8:30  a.m.  to  5  p.m.;  and  August 

29  frt>m  8:30  a.m.  to  4  p.m.  at  the 


Ramada  Renaissance  Hotel, 

Washington,  Dulles,  13869  Park  Center 
Road,  Herndon,  VA  22071  (703)  478- 
2900.  The  meeting  agenda  will  include 
further  discussions  of  the  definition  of 
low  No,  burner  technology,  the  emission 
rates  specified  in  the  legislation, 
procedure  and  conditions  for  extension 
applications,  and  alternative  emission 
limitation  procedures. 
inspection  OF  COMMITTEE  DOCUMBITS:  - 
All  documents  for  this  meeting  including 
a  more  detailed  meeting  agenda  will  be 
publicly  available  in  lii^ted  numbers  at 
the  meeting.  Thereafter,  these 
documents  will  be  available  in  EPA  Air 
Docket  Number  A-90-39  in  room  1500  of 
EPA  headquarters,  401 M  Street  SW^ 
Washington,  DC.  Hours  of  inspection 
are  8:30  aon.  to  12  noon  and  1:30  to  3:30 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  Subcommittee  on  No,  or 
its  activities,  contact  Doris  Price,  at  (202) 
475-6783:  fax  (202)  252-0892),  or  by  mail 
at  USEPA,  Acid  Rain  Division  (ANR 
445),  Office  of  Air  and  Radiation, 
Washington,  DC  20460. 

Dated:  August  9, 1991. 

Eileen  B.  Clausseii, 

Director,  Office  of  Atmospheric  and  Indoor 
AirPrograms,  Office  of  Air  and  Radiation. 

[FR  Doa  91-19346  Filed  8-12-91;  8:45  am] 
BtuMO  cooE  asso-sa-M 


[FRL-3983-61 

Open  Meeting  of  the  PoHcy  Dialogue 
Committee  on  Mining  Wastes. 

agency:  Environmental  Protection 
Agency. 

action:  FACA  Committee  Meeting- 
Policy  Dialogue  Committee  on  Mining 
Wastes. 

summary:  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  we  are  giving  notice  of 
the  date  and  location  of  the  September 
meeting  of  the  Policy  Dialogue 
Committee  on  Mining  Waste.  The 
purpose  of  the  meeting  is  to  discuss  the 
key  elements  of  a  mine  waste  program. 
The  meetings  are  open  to  the  public 
without  advance  registration.  An 
opportunity  for  public  comment  will  be 
ofiered  at  ffie  end  of  each  day  of 
meeting. 

DATES:  The  September  meeting  will  be 
held  on  September  5, 1991  from  8:30  a.m. 
to  6  p.m.  The  October  meeting  will  be 
held  October  22  and  23, 1991. 
addresses:  The  September  meeting  will 
be  held  at  the  Washington  Light  Infantry 
Building,  287  Meeting  Street  Charleston, 
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South  Carolina.  Hie  October  meeting 
will  be  held  in  Tucson,  Arizona.  A 
specific  meeting  location  will  be 
announced  shortly^.  ^ 

FOR  FURTHBI  INFORMATION  CONTACT: 
Persons  needing  further  infonnation  on 
substantive  a^iects  of  the  mining  waste 
program  riiould  call  Steve  Hoffman, 
Office  of  Solid  Waste,  U.S.  EPA  (703) 
308-8413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting, 
O^ce  of  Solid  Waste,  (OS-323W), 
Ervironmental  Protection  Agency,  401  M 
Street,  SW.,  Washingtcxi,  DC  20480. 

Persons  needing  further  information 
on  administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contact  Deborah  Dalton,  EPA 
Regulatory  Negotiation  Project,  (202) 
382-5495  or  die  Committee's  facilitator, 
John  E3irman,  The  Keystone  Center, 
(303)468-5822. 

Dated:  August  7, 1991. 

Deborali  Dalton, 

Designated  Federal  Official  Deputy  Director, 
Negotiation  and  Dispute  Resolution  Project, 
Office  of  Policy,  Planning  and  Evaluation. 

[FR  Doc.  91-19202  Filed  8-12-91;  8:45  am] 
BUUNQ  CODE  6S60-50-M 


[OPTS-59298A:  FRL-3040-4] 

Certain  Chemical;  Approval  of 

- - ns - - A  mm - a.  -  - 

MOGITICollOn  TO  I98X  MarlCCTinQ 

Exemption 

agency:  Environmental  Protection 
Agency  (H’A), 

AcnoN:  Notice. 

summary:  This  notice  aimounces  EPA's 
approval  of  modifications  of  the  test 
marketing  periods  for  three  test 
marketing  exemptions  (TME)  under 
section  5(hKl)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.3a 
EPA  designated  the  original  test 
marketing  applications  as  TME-91-16. 
TME-01-17,  and  TME-ei-ia  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  August  a  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Keigwin,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-611, 401  M  St.  SW.,  Washington,  DC 
20400,  (202)  382-244a  A  public  version 
of  the  record,  without  any  confidential 
business  information,  is  available  in  the 
TSCA  Public  Dodcet  Office  from  8  a.ni.  ’• 
to  noon  and  I  pjn.  to  4  p.iB.,  Monday 
through  Friday,  except  legal  holidays.  - 
The  TSCA  Public  Do^et  Office  is 


located  in  im.  NE-G004, 401 M  St.,  SW., 
Washington,'  DC. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  fiom  premanufachire  . 
notification  (I^4N)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  oa  test  marketing 
activities  and  may  modify  or  revoke  a 
test  mariceting  exemption  upon  receipt 
of  new  infonnation  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  the 
modifications  of  ^e  test  mariceting 
pmiods  for  TME-91-16,  TME-91-17.  «nd 
TME^-61-18.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications  and  modification  request, 
and  for  the  modified  time  periods 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  original  Notice  of  Approval  of  Test 
Mariceting  Application  must  be  met. 

T-91-16 

Notice  of  Approval  of  Original 
Application:  May  31, 1991  (56  FR  24813). 

Modified  Test  Marketing  Period:  15- 
day  extension  fit)m  the  original  30  days. 

T-91-17 

Notice  of  Approval  of  Original 
Application:  May  31. 1991  (56  FR  24613). 

Modified  Test  Marketing  Period:  15- 
day  extension  fiom  the  original  30  days. 

T-91-18 

Notice  of  Approval  of  Original 
Application:  May  31, 1991  (56  FR  24813). 

Modified  Test  Marketing  Period:  15- 
day  extension  from  the  original  30  days. 

The  Agency  reserves  the  r^t  fq. 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  muketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  human 
health  or  the  environment 


Dated:  August  5, 1991. 

Lawtenca  E.  CnUesB, 

Acting  Director,  Chemical  Control  Divisioa, 
Office  of  Toxic  Subetances. 

[FR  Doc.  91-19199  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  W60-60-F 


lOPTS-51787;  FRL  3941-2] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Prctnanufactura 
Notices 

agency:  Environmental  Protecti(Hi 
Agency  (EPA). 

ACTION:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufactiu^  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  73  su(^  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  91-1168,  91-1109,  September  23. 
1991. 

P  91-117a  91-1171.  91-1172, 

September  24, 1991. 

P  91-1173, 91-1174,  September  25. 
1991. 

P  91-1205, 91-1206, 91-1207,  October 

6. 1991. 

P  91-1208, 91-1209, 91-12ia  October 

7. 1991. 

P  91-1211,  91-1212, 91-1213,  91-1214, 
October  8, 1991. 

P  91-1215,  91-1216,  October  9, 1991. 

P  91-1218,  91-1219, 91-1220,  91-1221, 
October  12, 1991. 

P  91-1222,  October  15. 1991. 

P  91-1223,  91-1224, 91-1225,  91-1228, 
October  12, 1991. 

P  91-1227, 91-1228, 91-1231,  91-1232, 
91-1233,  91-1234,  91-1235,  91-1238,  91- 
1237,  October  13, 1991. 

P  91-1238,  October  14, 1991. 

P  91-1239, 91-1240,  October  15, 1991. 

P  91-1241,  91-1243,  91-1244,  October 

18. 1991. 

P  91-1245,  91-1246,  91-1247, 91-1248, 
91-1249,  91-125a  October  19. 1991. 

P  91-1251,  91-1252,  91-1253,  91-1254,  , 

October  20. 1991.  i 

P  91-1255, 91-1256, 91-1257,  October 

21. 1991. 

P  91-1258,  October  22, 1991. 

P  91-1259,  91-1260,  October  23, 1991. 

P  91-1261,  Octobw  27. 1991. 

P  91-1262,  October  21, 1991. 
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P  gi-1263, 61-1284,  October  23, 1991. 
P  91-1265,  September  26. 1991. 

P  91-1266.  October  ^  1991. 

P  91-1267,  SeptembCT  28. 1991. 

P  91-1268,  91-1289, 91-1270,  91-1271, 
91-1272, 91-1273, 91-1274,  tlctober  27, 
1991. 

Written  comments  by: 

P  91-1168,  91-1169,  August  24, 1991. 
P  91-1170, 91-1171. 91-1172,  August 

25. 1991. 

P  91-1173, 91-1174,  August  28, 1991. 
P  91-1205,  91-1208,  91-1207, 
September  ^  1991. 

P  91-1208,  91-1209,  91-12ia 
September  7, 1991. 

P  91-1211, 91-1712, 91-1213, 91-^214. 
September  8, 1991. 

P  91-1215, 91-1216,  September  9, 
1991. 

P  91-1218,  91-1219  91-1220,  91-1221, 
September  12, 1991.'  ' 

P  91-1222,  September  15. 1991. 

P  91-1223, 91-1224,  91-1225,  91-1226, 
September  12, 1991. 

P  91-1227,  91-1228,  91-1231, 91-1232, 
91-1233,  91-1234, 91-1235, 91-1236,  91- 
1237,  September  13. 1991. 

P  91-1238,  September  14. 1991. 

P  91-1239, 91-1240,  September  15, 
1991. 

P  91-1241, 91-1243,  91-1244,  ' 

September  16. 1991. 

P  91-1245,  91-1246, 91-1247, 91-rl246. 
91-1249, 91-1250,  Septenfd>er  19, 1991. 

P  91-1251, 91-1252,  91-1253,  91-1254, 
September  20. 1991. 

P  91-1255,  91-1256,  91-1257, 

September  21. 1991. 

P  91-1258,  September  22. 1991. 

P  91-1259, 91-1280,  September  23. 
1991. 

P  91-1261,  September  27, 1991. 

P  91-1262,  September  21, 1991. 

P  91-1263,  91-1264,  September  23, 
1991. 

P  91-1265,  August  27, 1991. 

P  91-1266,  September  26. 1991. 

P  91-1287,  August  27, 1991. 

P  91-1268.  91-1269,  91-1270,  91-1271, 
91-1272,  91-1273, 91-1274,  September 

27. 1991. 

ADDRESSES:  Written  comments. 
identiHed  by  the  document  control 
number  “(OPTS-51767)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  rm  L-lOO,  Washington,  DC, 
20460,  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm 
EB-44, 401  M  St.,  SW^  Washington.  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 


SUFPtEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
dociunent  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a  jn.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

Fet-iieA 

Importer.  ConfidentiaL 
ChemicaL  (G)  Substituted-substituted- 
substituted-benzene  polymer. 

Use/ImporL  (S)  Adhesive.  Import 
range:  Confidentia', 

Foi-iiee 

Manufacturer.  HJ3.  Fuller  Company. 
Chemical.  (G)  Hydrogenated 
dimerized  Cis,  unsaturated  fatty  acid, 
hexamethylene  diamine,  alkane 
diamine,  acid  functional  hydroocarbon, 
sebasic  acid  polymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

Fei-1170 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Siloxanes  and  silicones, 
di  me  aryl  stopped. 

U$e/Production.  (G)  Mastic  modifier. 
Prod,  range:  ConfidentiaL 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  TDgIkg  species  (rat).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative. 

F.ei-HM 

Manufacturer.  GE  Silicones. 

Chemical.  (G)  Polysiloxane  bisphenoU 
A-copolycarlmnate. 

Use/Production.  (S)  Enclosure  for 
electrical  devices.  I^d.  range: 
ConfidentiaL 

Fei-1172 

Manufacturer.  ConfidentiaL 
'  Chemical.  (G)  Alpha  alkene 
copolymer  with  alpha  alkene. 

Use/Production.  (G)  Crude  oil 
additive.  Prod,  range:  ConfidentiaL 

F 01-1173 

Manufacturer.  ICI  Americas  Inc. 
Chemical.  (G)  Ethoxyiated  sorbitol 
lanolin  derivative. 

Use/Production.  (G)  Emulsifier.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity:. 
LD50  >  39.8  g/kg  species  (rat).  Eye 
irritation:  sli^t  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

Skin  sensitization:  negative  species 
(guinea  pig). 


F 01-1170 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

ChemicaL  (G)  Polyurediane  resin. 
f/se/ZVoducf/oii.  (G)  Hot  melt  ' 
adhesive.  Mod.  range:  ConfidentiaL 

F01-12OS 

Manufacturer.  Milliken  &  Company. 
Chemical.  (G)  Substituted 
polyoxyalkylat^  aromatic  amin0 
methylium  salt  ,  '  ' 

Use/Production.  (G)  Open, 
nondi^ersive  use.  Pr^.  range:  ^  • 

ConfidentiaL 

F 01-1300 

Manufacturer.  Milliken  &  Company. 
Chemical.  (G)  Alkoxylated  alcohol. 
Use/Production.  (G)  Open, 
nondispersive.  Mod  range:  ConfidentiaL 

F 01-1307 

Importer.  ConfidentiaL 
ChemicaL  (S)  1.3-Benzenedisuifonic 
acid,  4-amino-5-chloro. 

Use/ImporL  (G)  Intermediate.  Import 
range:  ConfidentiaL 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat). 

F01-13Oe 

Manufacturer.  Allied-Signal,  Inc. 
ChemicaL  {G)  Vinyl  ether  terminated 
urethane. 

Use/Production.  (S)  Coatings/inks/ 
adhesives.  Prod,  range:  ConfidentiaL 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Eyp  irritation:  moderate  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  (guinea  pig). .. 

0  01-1300 

Manufacturer.  Allied-Signal,  Inc. 
ChemicaL  (G)  Viny  ether  terminated 
urethane. 

Use/Praduction.  (S)  Coatings/inks/ 
adhesives.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  gfVg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Eye  irritation:  moderate  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  (guinea  pig). 

F 01-1210 

Manufacturer.  ConfidentiaL 
ChemicaL  (G)  Aliphatic 
polyisocyanate. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
ConfidentiaL 
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r 91-1211 

Manufacturer.  Hoechst  Celanese 
Corporation. 

ChemicaL  (G)  Disabatituted  benzene 
sulfonic  acid  salt 

Use/ProductioiL  (S)  Dye  intermediate. 
Prod,  range:  Confidential. 

9  91-1212 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted  benzene 
sulfonic  acid  salt 

Use/Production.  (S)  Dye  intermediate. 
Prod,  range;  Confidential. 

9  91-1213 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of 
alkyl  tbio  alcolml,  and  substituted 
pbospate. 

Use/Production.  (G)  Petroleum 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.  g/kg  species  (rat).  Skin 
irritation:  strong  ^>ecies  (rabbit). 
Mutagenicity:  negative. 

9  91-1214 

Manufacturer.  Confidential. 

ChemicaL  (G)  Lithium  nickel  oxide. 
Use/Production.  (S)  Dry  ceU  battery 
elastrode.  Prod,  range:  100-2,000  kg/yr. 

9  91-1219 

Manufacturer.  Confidential 
Chemical.  (G)  Triolkylboron  amine 
complex. 

Use/Production.  (G)  Polymerization 
imitiator.  Prod,  range:  Confidential 

9  91-1219 

Manufacturer.  Confidential 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  AcSiesive  binder. 
Prod,  range:  Confidential 

9  91-1219 

Manufacturer.  Confidential. 

ChemicaL  (G)  Modified  maleated 
rosin. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

9  91-1219 

Manufacturer.  Confidential. 

ChemicaL  (G)  Modified  maleated 
rosin. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential 

9  91-1220 

Manufacturer.  Confidential. 

ChemicaL  (G)  Modified  maleated 
rosin. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential 

9  91-1221 

Manufacturer.  Confidential. 


ChemicaL  (G)  Modified  maleated 
rosin,  calcium,  magnesium  and  irinc 
salts. 

Use/Production.  (S)  Binder  in  printing 
inks.  ^d.  range:  Confidential 

9  91-1222 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  maleated 
rosin,  calcium  magnesium  and  zinc  salts. 

Use/Production.  (S)  Binder  in  printing 
inks.  Prod,  range:  Confidential. 

9  91-1223 

Manufacturer.  Ccmfidential 
ChemicaL  (G)  Modified  maleated 
rosin,  calcium  magnesium  and  zinc  salts. 

Use/Production.  (S)  Binder  in  printing 
inks.  Prod,  range;  Confidential. 

9  91-1224 

Manufacturer.  Confidential 
ChemicaL  (G)  Modified  maleated 
rosin,  calcium  magnesium  and  zinc  salts. 

Use/Production.  (S)  Knder  in  printing 
inks.  Prod,  range:  Confidential. 

9  91-1225 

Manufacturer.  Confidential. 

ChemicaL  (G)  Modified  maleated 
rosin,  calcium  magnesium  and  zinc  salts. 

Use/Production.  (S)  Binder  in  printing 
inks.  Prod,  range:  Confidential 

9  91-1226 

Importer.  Unichema  North  America. 
Chemical.  (G)  Fatty  diol  Cts 
branched,  saturated. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5000  mg/kg  species  (rat).  Eye 
irritation:  minimal  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

9  91-1227 

Manufacturer.  Confidential 
ChemicaL  (G)  Isocyanate  containing 
polyesterpolyure  thane. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential 

9  91-1228 

Manufacturer.  Confidential 
ChemicaL  (G)  Dihydroheteipolycycle. 
Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

9  91-1231 

Manufacturer.  Confidential. 

ChemicaL  (G)  ELeaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaerythritol  tetraester. 

Use/Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  rar^e: 
Confidential. 

9  91-1232 

Manufacturer.  Confidential. 


ChemicaL  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaoTthritol  tetraester. 

Use/ProductioiL  (S)  Lubricant  finish 
on  nylon  tire  yam.  Pr^.  range: 
Confidential. 

9  91-1233 

Manufacturer.  Confidential. 
ChemicaL  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaerythritol  tetraester. 

Use/I^duction.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range: 
Confidential. 

9  91-1234 

Manufacturer.  Confidential 
ChemicaL  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentacrythritcd  tetraester. 

Use/Production.  (S)  Lulnicant  finish 
on  nylon  tire  yam.  Prod,  range: 
Confidential. 

9  91-1235 

Manufacturer.  Confidential. 

ChemicaL  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaerythritol  tetraester. 

Use/Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range: 
Confidential. 

9  91-1239 

Manufacturer.  Confidential 
ChemicaL  (G)  Unsaturated  urethane 
modified  tall  oil  fatty  acid  aOcydrythritol 
tetraester. 

Use/Production.  (G)  Component  of 
paint  formulations.  Prod,  range: 
Confidential. 

9  91-1237 

Manufacturer.  Akzo  -  Lanchem. 
ChemicaL  (G)  Alkyd/aoylic 
copolymer. 

Use/Production.  (S)  Resin  used  to 
manufacture  industrial  coatings.  Prod, 
range:  Confidential. 

9  91-1238 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical.  (S)  Bicyclo(3.3.1)HEPT-3- 
EN-2-OL,  4,6,6-trimethyl. 

Use/Production.  (S)  Fragrance 
component.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Skin 
irritation:  slight  species  (rabbit). 

9  91-1239 

Importer.  Confidential. 

ChemicaL  (G)  Acetamide,  2-alkoxy-N'- 
((chloro-cyano-substituted 
heteromonocycle)azo)- 
(dialkyamino)phenyl)-. 
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Use/Import  (S]  Dye  for  fiber.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity;  LD50  >  2,000  mg/kg 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  96H  >  180  mg/1  species 
(carp).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  (guinea  pig). 

P  ei-1240 

Importer.  Confidential. 

Chemical.  (G)  Acetamide,  N-((chloro- 
cyano-substituted 
heteromonocycle)azo)- 
(dialkylamino}phenyi}-. 

Use/ImporL  (S)  Dye  for  fiber.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  96H  >  100  mg/1  species 
(carp).  Eye  irritation:  none  species 
(rabbit),  ^in  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  (guinea  pig). 

P  01-1241 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  substituted  alkyl 
benzene,  dieneophile  modified  zinc  salt 
reaction  product  with  unsaturated 
hydrocarbon  resin. 

Use/Praduction.  (S)  Resin  binder  for 
printing  ink.  Prod,  range:  Confidential. 

P 01-1243 

Importer.  Confidential. 

Chemical.  (G)  Amino  functional 
reactive  thinner. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential 

P 01-1244 

Importer.  Confidential. 

Chemical.  (G)  Acrylic-silicone:  graft 
polymer. 

Use/Import  (S)  Paint  Import  reinge: 
Confidential. 

P 01-1245 

Manufacturer.  Rhone-Poulenc, 
Performance  Resins  Div. 

Chemical.  (G)  Diphenol  dicyeinate 
homopolymer. 

Use/Plvduction.  (S)  Thermoset  resin 
for  use  in  fiber  rmnforced  structural  and 
electrical  composits;  heat  curable 
adhesives.  Prod,  range:  Confidential 

0  01-1246 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  add  esters/ 
acrylonitrile  copolymer. 

Use/Import  (S)  Paint  dispersion. 
Import  range:  Confidential 


P  01-1047 

Manufacturer.  Confidential 
Chemical.  (S)  Polymer  of  2,2.4- 
trimethyl-1.3-pentanediol;  isophthalic 
acid;  a^pic  add:  and  tert-butyl 
acetoacetate. 

Use/Production.  (S)  A  polymer  for 
enamel  paint.  Prod,  range:  100,000- 
250.000  kg/yr. 

P 01-1248 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  butadiene- 
vinylidene  chloride  polymer. 

Use/Production.  (S)  Carpet  backing 
adhesive.  Prod,  range:  Confidential 

P 01-1240 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  butadiene- 
vinylidene  chloride  polymer. 

Use/Production.  (S)  Carpet  backing 
adhesive.  Prod,  range:  Confidential. 

0  01-1250 

Importer.  Confidential. 

Chemical  (G)  Polyol  ester. 
Use/Import  (G)  Uibricant  Import 
range:  Confidential. 

0  01-1251 

Manufacturer.  Estron  Chemical  Inc. 
Chemical  (G)  Polyester. 
Use/Production.  (G)  Lubricant  Prod, 
range:  Confidential 

0  01-1252 

Importer.  Confidential 
Chemical  (G)  Acrylic  Polyol 
Use/Import  (G)  Raw  material  resin 
for  paint.  Import  range:  5,000-30,000  kg/ 
yr. 

P  01-1253 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  polyol 
Use/Import  (G)  Raw  material  resin 
for  paint.  Import  range:  5,000-30,000  kg/ 
yr. 

P  01-1254 

Manufacturer.  Confidential. 
Chemical  (G)  Crosslinked  rubber. 
Use/Production.  (G)  Thermoplastic 
resin  for  molded/extruded  parts.  Prod, 
range:  Confidential 

P 01-1255 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  (3M). 

Chemical  (G)  Silicone  polymer. 
Use/Production.  (S)  Polymeric  low 
surface  energy  coating  for  tap>e.  Prod, 
range:  Confidential. 

0  01-1258 

Manufacturer.  Confidential 
Chemical  (G)  Water  dispersed 
polyether  polyurethane. 


Use/Prodiatioa.  (S)  Textile  finish. 
Prod,  range:  5,000  kg/yr. 

P 01-1257 

Importer.  Confidential. 

Chemical  (G)  Polyimide  resin. 
Use/Import  (G)  Coating.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3.8  g/kg  species  (rabbit). 

0  01-1258 

Manufacturer.  Confidential. 
Chemical  (G)  Modified  aayhe 
polymer. 

Use/Praduction.  (S)  Polymeric 
component  of  caulks  and  adhesives. 
Prod,  range:  Confidential. 

0  01-1250 

Manufacturer.  Cape  Industries. 
Chemical  (G)  Aromatic  polyureter 
polyol 

Use/Productian.  (G)  Destructive  use. 
chemical  intermediate.  Prod,  range: 
Confidential. 

P 01-1260 

Manufacturer.  Confidential 
Chemical  (G)  Oriianic  salt 
Use/Production.  (G)  Polymer 
intermediate.  Prod,  range:  Confidential. 

P  01-1261 

Manufacturer.  Confidential 
Chemical  (G)  Acrylic  copolymer. 
Use/Praduction.  (G)  Pressure 
sensitive  adhesive.  Prod,  range: 
Confidential. 

P 01-1262 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  Ester  of  poly  functional 
carbcnnonocyclic  add. 

Use/Production.  (G)  Polymer 
intermediate.  Prod,  range:  Confidential 

P 01-1263 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Organosilyl-functional 
silica. 

Use/Production.  (S)  Abrasion 
resistant  radiation  cure  coating.  Prod, 
range:  Confidential. 

P 01-1264 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical  (G)  Organosilyl-functional 
silica. 

Use/Production.  (S)  Abrasion 
resistant  radiation  cure  coating.  Prod, 
range:  Confidential 

P  01-1265 

Manufacturer.  Henkel  Corporation. 
Chemical  (G)  Napthalene  sulfonate 
condensate  salt 
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Use /Production.  (S)  Concrete 
admixture.  Prod,  range:  Confidential. 

a  91-1266 

Manufacturer.  Henkel  Corporation. 
Chemical.  (G)  Napthalene  sulfonate 
condensate  salt 
Use /Production.  (S)  Concrete 
admixture.  Prod,  range:  Confidential. 

9  91-1267 

Manufacturer.  Henkel  Corporation. 
Chemical.  (G)  Napthalene  sulfonate 
condensate  salt 
Use/Production.  (S)  Concrete 
admixture.  Prod,  range:  Confidential. 

9  91-1266 

Manufacturer.  Confidential. 

Chemical.  (G)  Tall  oil  fatty  acids, 
aliphatic  dicarboxylic  acid,  aliphatic 
polyol,  oxyalkylene  alkyd. 

Use/Production.  (G)  Water  soluble 
resin  for  coatings  (protective  and 
decorative).  Prod,  range:  Confidential. 

9  91-1269 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester. 
Use/Production.  (S)  Baked  finishes  for 
metal  objects.  Prod,  range:  Confidential. 

9  91-1270 

Manufacturer.  Metre-General,  Inc. 
Chemical.  (G)  Silica-gel-immobilized 
amine-bound  nitrogen  containing  ligand. 

Use/Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
from  water  and  waste  water.  Prod, 
range:  Confidential. 

9  91-1271 

Manufacturer.  Metre-General,  Inc. 
Chemical.  (G)  Silica-gel-immobilized 
amine-boimd  nitrogen  containing  ligand. 

Use/Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
from  water  and  waste  water.  Prod, 
range:  Confidential. 

9  91-1272 

Manufacturer.  Metre-General. 
Chemical.  (G)  Silica-gel-immobilized- 
amine-bound  nitrogen-containing  ligand. 

Use/Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
from  water  and  waste  water.  Prod, 
range:  Confidential. 

9  91-1273 

Manufacturer.  Metre-General,  Inc. 
Chemical.  (G)  Silica-gel-immobilized 
amine-bound  nitrogen  containing  ligand. 

Use/Production.  (G)  An  inunobilized 
ligand  for  removing  poisonous  materials 
fi'om  water  and  waste  water.  Prod, 
range:  Confidential. 

9  91-1274 

Manufacturer.  Metre-General,  Inc. 


Chemical.  (G)  Silica-gel-immobilized- 
amine-bound  nitrogen-containing  ligand. 

Use /Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
fi^m  water  and  waste  water.  Prod, 
range:  Confidential. 

Dated:  August  6, 1991. 

Steven  Newbuig-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-19200,  Filed  8-12-^;  8:45  am] 
BtUMO  CODE  6S60-50-f 


33  U.S.C.  Section  1319(g),  Clean  Water 
Act  Class  II:  Proposed  Administrative 
Penalty  Assessment  and  Opportunity 
to  Comment  regarding  Parker  Hannifin 
Corporation,  Red  Oak,  lA 

agency:  Environmental  Protection 
Agency  ("EPA"). 
action:  Notice  of  Proposed 
Administrative  Penalty  Assessment  and 
Opportunity  to  Comment  regarding 
Parker  Hannifin  Corporation,  Red  Oak, 
Iowa. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  (“Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  33  U.S.C.  1319(g],  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  filing  a  Complaint  commencing 
either  a  Class  I  or  Class  II  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(4)(A). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  11  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  this  public  notice. 

On  July  31, 1991,  EPA  commenced  the 
following  Class  II  proceeding  for  the 
assessment  of  penalties  by  filing  with 
the  Regional  Hearing  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  Vn,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  (913)  551- 
7630,  the  following  Complaint:  In  the 
Matter  of  Parker  Hanni^  Corporation, 
EPA  Docket  No.  Vn-91-W-0072. 


The  Complaint  proposed  a  penalty  of 
$125,000.00  for  discharging  pollutants 
into  East  Nishnabotna  River,  a  water  of 
the  United  States,  from  the  company's 
facility  near  Red  Oak,  Montgomery 
County,  Iowa,  in  violation  of  the  effluent 
limitations  and  conditions  of  National 
Pollutant  Discharge  Elimination  System 
Permit  IA-0004693. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding, 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Parker  Hannifin 
Corporation  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information.  In 
order  to  provide  opportunity  for  public 
comment,  EPA  will  issue  no  final  order 
assessing  a  penalty  in  this  proceeding 
prior  to  thirty  (30)  days  ft’om  the  date  of 
this  notice. 

Dated:  July  30, 1991. 

Morris  Kay, 

Regional  Administrator. 

[FR  Doc.  91-19164  Filed  6-12-91;  8:45  am] 
BUUNQ  CODE  6560-50-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Issuance  of  Powers  of  Attorney 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Public  notice. 

SUMMARY:  In  order  to  facilitate  the 
discharge  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions  in  the  State  of 
Oklahoma,  the  Federal  Deposit 
Insurance  Corporation  (“FDIC") 
publishes  the  following  notice.  The 
publication  of  this  notice  is  intended  to 
comply  with  title  16,  section  20  of  the 
Oklahoma  Statutes  (16  O.S.  20]  which,  in 
part,  declares  Federal  agencies  that 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of  powers 
of  attorney,  to  be  exempt  fixim  the 
statutory  requirement  of  having  to 
record  such  powers  of  attorney  in  every 
county  of  Oldahoma  in  which  the 
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agencies  wish  to  effect  the  conveyance 
or  release  of  interests  in  land. 

NOTICE:  Pursuant  to  section  11  of  the 
Federal  Deposit  Insurance  (“FD!”}  Act 
(12  U.S.C.  1821),  as  amended  by  section 
212  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(“FIRREA"),  the  FDIC  is  empowered  to 
act  as  conservator  or  receiver  of  any 
state  or  federally  chartered  depository 
institution  which  it  insures.  Furthermore, 
under  Section  llA  of  the  FDI  Act  (12 
U.S.C.  1821a},  as  enacted  under  Section 
215  of  FIRREA,  the  FDIC  is  also 
appointed  to  manage  the  FSLIC 
Resolution  Fund. 

Upon  appointment  as  a  conservator  or 
receiver,  the  FDIC  by  operation  of  law 
becomes  successor  in  title  to  the  assets 
of  the  depository  institutions  on  behalf 
of  which  it  is  appointed.  As  Manager  of 
the  FSLIC  Resolution  Fund,  the  FDIC 
became  successor  in  title  to  both  the 
corporate  assets  formerly  owned  by  the 
now  defunct  Federal  Savings  and  Loan 
Insurance  Corporation  (“FSLIC"),  as 
well  as  to  the  assets  of  the  depository 
institutions  for  which  the  FSLIC  was 
appointed  receiver  prior  to  January  1, 
1989.  In  addition,  pursuant  to  section 
13(c)  of  the  FDC  Act  (12  U.S.C.  1823(c)) 
The  FDIC  also  acquires  legal  title  in  its 
corporate  capacity  to  assets  acquired  in 
furthermore  of  providing  monetary 
a.ssistance  to  prevent  the  closing  of 
insured  depository  institutions  or  to 
expedite  the  acquisition  by  assuming 
depository  institutions  of  assets  and 
liabilities  from  closed  depository 
institutions  of  which  the  FDIC  is 
receiver. 

In  order  to  facilitate  the  conservation 
and  liquidation  of  assets  held  by  the 
FDIC  in  its  aforementioned  capacities, 
the  FDIC  has  provided  powers  of 
attorney  to  the  following  individual: 

Robert  G.  Miller 

Each  employee  to  whom  a  power  of 
attorney  has  been  issued  is  authorized 
and  empowered  to:  sign,  seal  and 
deliver  as  the  act  and  deed  of  the  FDIC 
any  instrument  in  writing,  and  to  do 
every  other  thing  necessary  and  proper 
for  the  collection  and  recovery  of  any 
and  all  monies  and  properties  of  every 
kind  and  nabore  whatsoever  for  and  on 
behalf  of  the  FDIC  and  to  give  proper 
receipts  and  acquittances  therefor  in  the 
name  and  on  behalf  of  the  FDIC;  release, 
discharge  or  assign  any  and  all 
judgments,  mortgages  on  real  estate  or 
personal  property  (including  the  release 
and  discharge  of  the  same  of  record  in 
the  office  of  any  Prothonotary  or 
Register  of  Deeds  wherever  located 
where  payments  on  account  of  the  same 
in  redemption  or  otherwise  may  have 


been  made  by  the  debtor(s)),  and  to 
endorse  receipt  of  such  payment  upon 
the  records  in  any  appropriate  public 
office;  receipt,  collect  and  give  all  proper 
acquittances  for  any  other  sums  of 
money  owing  to  the  FDIC  for  any 
acquired  asset  which  the  attorney-in- 
fact  may  sell  or  dispose  of;  execute  any 
and  all  transfers  and  assignments  as 
may  be  necessary  to  assign  any 
securities  or  other  choses  in  action;  sign, 
seal,  acknowledge  and  deliver  any  and 
all  agreements  as  shall  be  deemed 
necessary  or  proper  by  the  attomey-in- 
fact  in  the  care  and  management  of 
acquired  asserts;  sign,  seal, 
aclmowledge  and  deliver  indemnity 
agreements  and  surety  bonds  in  the 
name  of  and  on  behalf  of  the  FDIC;  sign 
receipts  for  the  pa3nnent  of  all  rents  and 
profits  due  or  to  become  due  on 
acquired  assets;  execute,  acknowledge 
and  deliver  deeds  of  real  property  in  the 
name  of  the  FDIC;  extend,  postpone, 
release  and  satisfy  or  take  such  other 
action  regarding  any  mortgage  lien  held 
in  the  name  of  the  TOIC;  execute, 
acknowledge  and  deliver  in  the  name  of 
the  FDIC  a  power  of  attorney  wherever 
necessary  or  required  by  law  to  any 
attorney  employed  by  the  FDIC; 
foreclose  any  mortgage  or  other  lien  on 
either  real  or  personal  property, 
wherever  located;  do  and  perform  every 
act  necessary  for  the  use,  liquidation  or 
collection  of  acquired  assets  held  in  the 
name  of  the  FDIC;  and  sign,  seal, 
acknowledge  and  deliver  any  and  all 
documents  as  may  be  necessary  to  settle 
any  action(s)  or  claim(s)  asserted 
against  the  I^IC,  either  in  its 
Receivership  or  Corporate  capacity,  or 
as  Manager  of  the  FSLIC  Resolution 
Fund. 

Dated:  August  7, 1991. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  91-19154  FUed  8-12-91;  &45  am) 
BILUNQ  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  RIed;  Lykes  Bros. 
Steamship  Co.,  Inc.,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agr8ement(s)  pursuant  to 
section  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 


within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-011259-001. 

Title:  United  States/Southem  Afiica 
Conference  Agreement 

Parties:  Empresa  de  Navegacao 
International,  Lykes  Bros.  Steamship 
Co.,  Inc.,  Safbank  Line.  Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  service  contract 
provisions  to  permit  members  to  agree 
upon  the  allocation  of  monies  collected 
or  owed  by  the  Conference  with  regard 
to  rerating  charges  and  liquidated 
damages  for  failure  by  the  shipper  or  the 
carrier  to  meet  the  minimum  cargo 
commitment  or  service  commitment. 

Agreement  No.:  202-011260-002. 

Title:  United  States/East  Africa 
Conference  Agreement. 

Parties:  Bank  Line  East  Afiica 
Limited,  Lykes  Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  amendment 
would  modify  the  service  contract 
provisions  to  permit  members  to  agree 
upon  the  allocation  of  monies  collected 
or  owed  by  the  Conference  with  regard 
to  rerating  charges  and  liquidated 
damages  for  failure  by  the  shipper  or  the 
carrier  to  meet  the  minimum  cargo 
commitment  or  service  commitment 

Dated:  August  7, 1991. 

By  Order  of  the  Federal  Maritime 
Conunission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  91-19139  Filed  8-12-91;  8:45  am) 
MLLMa  CODE  6730-01-41 


FEDERAL  RESERVE  SYSTEM 

Heartland  Bancshares,  Inc.;  Formation 
of.  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  acceptec 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  3, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Heartland  Bancshares,  Inc.,  Lenox, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Community 
National  Bank,  Coming,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1991. 
lennifer ).  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19161  Filed  8-12-91: 8:45  am] 
BILUNG  CODE  621IM>1.E 


H.D.  Reynolds,  Jr.,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notihcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  be  received 
not  later  than  September  3, 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  H.D.  Reynolds,  Jr.,  El  Dorado, 
Arkansas;  El  Dorado  and  Wesson 
Railway  Company,  Union  County, 


Arkansas;  Natural  Resources,  Inc.,  El 
Dorado.  Arkansas;  and  Triangle 
Industries,  Inc.,  El  Dorado,  Arkansas; 
collectively  to  acquire  an  additional 
12.25  percent  (for  a  total  of  20.0  percent] 
of  the  voting  shares  of  NBC  Bank  Corp, 
El  Dorado,  Arkansas,  and  thereby 
indirectly  acquire  National  Bank  of 
Conunerce  of  El  Dorado,  El  Dorado, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19162  Filed  8-12-91;  8:45  am] 
BILLING  CODE  62t(HI1-F 


Signet  Banking  Corporation; 
Acquisition  of  Comjrany  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board’s  Regulation  Y  (12  Cl^ 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  §  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a]]  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benehts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  3, 
1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23281: 

1.  Signet  Banking  Corporation, 
Richmond,  Virginia;  to  acquire  29.72 
percent  of  Credit  Systems  Incorporated, 
St.  Louis,  Missouri;  and  thereby  engage 
in  the  issuance  and  servicing  of  bank 
credit  cards  and  related  cardholder 
accounts  pursuant  to  §  225.25(b)(1)  of 
the  Board’s  Regulation  Y,  and  providing 
to  financial  institutions  all  facilities  and 
processing  services  necessary  for  them 
to  offer  bank  card  services  to  their 
merchant  customers  pursuant  to  § 
225.25(b)(7)  of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19163  Filed  8-12-91;  8:45  am] 
BILLINO  CODE  621IHI1-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notiHcation  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termi- 

NATION  Between:  072291  and  080291 

Name  of  Acquiring 
Person,  Name  of 

PMN  No. 

Date 

Acquiring  Person,  Name 

Terminated 

of  Acquiring  Entity 

W.D.  Company,  Inc., 

Maison  Blanche,  Iik., 
MB  1  Acquisition  Corp.. 

91-1153 

07/22/91 

Handleman  Co.,  LIVE 

EntertainmenL  Inc., 
Lieberman 

Enterprises  Irtc . 

91-1129 

07/24/91 

Jan  Bell  Marketing,  Inc., 

Michael  Anthony 
Jewelers,  Inc., 

Michael  Anthony 

91-1180 

07/24/91 

Eleni  Acquisition,  Inc., 

Jack  Kent  Cooke, 
Cooke  CableVision 

91-1184 

07/24/91 

Windmill  Holdmgs  Corp., 

Grand  Metropolitan 
Pubiic  Limited 
Company,  The 

91-1102 

07/25/91 

Bechtel  Investments, 

Inc.,  Gilchrist  Timber 
Co.,  Gilchrist  Timber 

Co . 

91-1113 

07/26/91 

Carrefour,  Costco 

Wholesale  Corp., 
Costco  Wholesale 

91-1137 

07/26/91 

Gerald  W.  Schwartz, 

Bethlehem  Steel 

Corp.,  Bethlehem 

91-1141 

07/26/91 

Homestake  Mming  Co., 

Galactic  Resources 
Ltd.,  Galactic 

91-1190 

07/26/91 

Walsh,  Carson, 

Anderson  &  Stowe  V, 
LP.,  Incarnate  Word 
Health  Services,  St. 
John’s  Hospital  and 
Health  Centers,  Inc . 

91-1197 

07/26/91 

Metropolitan  Life 

Insurance'  Co.,  James 
C.  FisseU,  Western 
Relocation 

Management,  Irx; . 

91-1200 

07/26/91 

GranCare,  Inc.,  The 

ARA  Group,  Irtc.,  ARA 
Living  Centers — 

91-1165 

07/29/91 

Citicorp,  Inspiration 

Resources  Corp., 
inspiration  Leasirig 

91-1182 

07/29/9' 

Folksam  General 

Mutural  Irisurance 
Society,  The  Mutual 

Life  Insurance 

Company  of  New 

York,  MONY 

Reinsurance  Corp . 

First  Reserve  Gas 

91-1191 

07/29/91 

Storage  Inc., 

Endevco,  Inc., 

Endevco  Industrial 

91-1216 

07/29/91 

Hampton  Investment 

Co.,  Boise  Cascade 
Corp.,  Boise  Cascade 
Corp . 

91-1203 

08/30/91 

Vulcan  Materials  Co., 

Southdown,  Inc., 

Florida  Mining  8 
Minerals  Division . 

91-1171 

08/02/91 

Transactions  Granted  Early  Termi¬ 
nation  Between:  072291  and 
080291  — Continued 


Name  of  Acquiring 
Person,  Name  of 
Acquiring  Person,  Name 
of  Acquiring  Entity 

PMN  No. 

Date 

Terminated 

Empresas  ICA, 

Sodedad 

Controladora,  S.A.  de 
C.V.,  Southdown,  Inc., 
Florida  Mining  & 
Minerals  Division . 

91-1172 

08/02/91 

Barry  Baker,  James  F. 
Goodmon,  WTTV,  Irw... 

91-1201 

08/02/91 

VIAG 

AktiengeselischafL 
Peter  Kiewit  Sons', 

Inc.,  Continental 

White  Cap,  Inc . 

91-1202 

08/02/91 

The  Edward  W.  Scripps 
Trust,  R.  E.  Turner, 
Turner  Broadcasting 
System,  Inc. . 

91-1224 

08/02/91 

Bell  Attlantic  Corp., 

MNC  Financial,  Inc., 
American  Financial 
Service  Group,  Inc . 

91-1233 

08/02/91 

John  B.  Poindexter, 
Steven  R.  Lowy,  Lowy 
Enterprises,  Inc. . 

91-1235 

08/02/91 

FOR  FURTHER  INFORMATION  CONTACT. 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notiflcation 
Office,  Bureau  of  Competition,  room  303, 
Washington,  DC  20580,  (202)  328-3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  91-19216  Filed  6-12-91;  8:45  am] 
BtLUNQ  CODE  675IM)1-M 


[Dkt  C-3338] 

Audio  Communications  Incorporated; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Nevada  corporation,  that  markets  "900" 
number  information  services  to  children, 
ht)m  making  misrepresentations 
regarding  h-ee  gifts  or  the  number  of 
calls  required  to  receive  a  premium; 
requires  a  clear  statement,  or  preamble, 
at  the  beginning  of  each  children’s 
message  giving  the  child  a  chance  to 
hand  up  without  charge;  and  requires 
the  company  to  provide  a  means  for 
parents  to  prevent,  or  not  be  charged 
for,  unauthorized  calls  by  their  children. 


dates:  Complaint  and  Order  issued  July 
24, 1991.^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Toby  M.  Levin,  FrC/S-4002, 
Washington,  DC  20580.  (202)  326-3156. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  May  15, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
22432  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Audio 
Communications  Incorporated,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  conunents, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  91-19215  Filed  8-12-91;  8:45  am] 
WLUNQ  CODE  S7SIM>1-M 


[Oict6487] 

Firestone  Tire  &  Rubber  Co.,  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Set  aside  order. 


summary:  The  Federal  Trade 
Commission  has  set  aside  a  1961  order 
with  the  Firestone  Tire  &  Rubber  Co. 
and  Shell  Oil  Co.,  thus  terminating 
provisions,  as  to  Shell  Oil,  that 
prohibited  the  use  of  certain  sales 
commission  agreements  and  related 
practices  with  Firestone  and  other 
suppliers  of  tires,  batteries,  and 
accessories.  The  Commission  concluded 
that  significant  changes  of  law  since  the 
entry  of  the  final  order  warranted 
reopening  and  setting  aside  the  entire 
order  as  it  applies  to  Shell. 

DATES:  Final  Order  issued  March  9, 

1961.  Set  Aside  Order  issued  August  2, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Davidson,  FTC/S-2115, 
Washington,  DC  20508.  (202)  326-2863. 


‘  Copies  of  the  Complaint  and  the  Deciaion  and 
Order  are  available  from  the  Commitaion’a  Public 
Reference  Branch.  H-13a  Sth  Street  h  Pennsylvania 
Avenue.  NW..  Washington.  DC  20S80. 
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SUPPLEMENTMIV  WFOMMATION:  In  the 

Matter  of  Firestone  Tire  &  Rubber  Co.,  et 
al.  The  prohibited  trade  practices  and/ 
or  corrective  actions  as  set  forth  at  26 
FR  4886,  are  removed,  as  to  Shell  Oil  Co. 
(Sec.  6. 38  Stat.  721;  15  U.S.C  46.  Interprets  or 
applies  sea  5.  38  Stat  719,  as  amended:  15 
U.S.C.  45) 

(Docket  No.  64«7] 

Order  Reopening  and  Setting  Aside 
Final  Order  Issued  on  March  9, 1961 

On  April  4. 1991,  the  Shell  Oil 
Company  (“Shell”)  filed  a  request  to 
reopen  and  set  aside  (request)  the  Final 
Order  that  was  entered  in  Do^et  No. 
6487  on  March  9, 1961  (“order").  58 
F.T.C  371  (1961).  The  Request  was  filed 
pursuant  to  section  5(b)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(b) 
and  §  2.51  of  the  Federal  Trade 
Commission  Procedures  and  Rules  of 
Practice,  16  CFR  2.51  (1991).  The  request 
was  on  the  public  record  for  thirty  days. 
No  comments  were  received. 

The  order  Shell  seeks  to  have  set 
aside  was  based  on  a  finding  by  the 
Commission  that  agreements  between 
Shell  and  the  Firestone  Tire  and  Rubber 
Company  (Firestone)  and  between  Shell 
and  the  Goodyear  Tire  and  Rubber 
Company  (Goodyear)  constituted  unfair 
methods  of  competition  in  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act  Under  the  agreements. 
Shell  received  commissions  on  the  sale 
of  Firestone  and  Goodyear  “TBA 
products”  ^  to  designated  Shell 
franchisees. 

The  order  prohibits  Shell  fiom 
continuing  the  sales  commission 
agreements  and  related  business 
practices  Vvith  Firestone  or  other  Shell 
suppliers.  The  order  also  prohibits 
Firestone  from  maintaining  sudi 
agreements  with  Shell  or  any  other 
marketing  oil  company.  Goodyear  was 
prohibited  fi*om  engaging  in  such 
practices  in  a  similar  order  that  was 
entered  in  a  companion  case.  Docket 
No.  6486,  brought  against  Goodyear  and 
the  Atlantic  Refining  Company 
(“Atlantic").* 


'  TBA  products  are  Ures,  batteries,  and  other 
automotive  aoceaeories. 

*  Adantic  Refiaing  Co.  Docket  6486.  SB  F.T.C.  SOS 
(1961).  affd,  331  F.2d  394  (7th  Cir.  1964).  ojfd,  361 
U.S.  357,  reh's  denied,  382  U.S.  873  (1965).  order  set 
aside.  Ill  F.T.C  662  (1969)  (as  to  Atlantic)  and 
F.T.C  (Aususl  2L  1960)  (as  to  Goodyear);  An 
additional  case  involved  sales  commission 
agreements  between  petroiexnn  product  and  TBA 
product  companies.  B.F.  Goodrich  Co.,  62  F.T.C 
1172  (1963).  rev'd,  336  F.2d  754  (D.C  Cir.  1964). 
vacated  Sr  remanded.  381 U5. 739  (1965).  Opinion  on 
remand.  80  F.T.C.  22  (1966),  rev'd  383  F.2d  942  (D.C 
cir.  1967),  rev'd  &  remanded.  393  U.S.  223  (1966). 
Order  modified.  7S  F.T.C  410  (1909). 


Docket  No.  6487  was  fully  litigated. 
The  Commission’s  order  was  modified 
in  part  by  the  Court  of  Appeals  in  1966. 
Shell  Oil  Company  v.  FTC,  360  F.2d  470 
(5th  Cir,  1966),  cert,  denied,  385  U.S.  1002 
(1967). 

Shell  asserts  that,  since  the 
adjudication  of  the  Commission's  order, 
there  have  been  changes  of  law  and  of 
fact  that  warrant  reopening  the  order 
and  setting  it  aside. 

Previously,  the  Commission  reopened 
and  set  aside  the  order  in  the  companion 
case,  both  as  to  Atlantic,  111  F.T.C.  662 
(1989),  and  as  to  Goodyear,  F.T.C 
(August  21, 1990),  on  the  grounds  that 
there  have  been  relevant  changes  of  law 
and  there  is  no  longer  any  need  for  that 
order. 

Shell  argues  that  its  order  ought  to  be 
set  aside  as  well.  It  does  not  advance 
any  arguments  that  were  not  urged  on 
behalf  of  Atlantic  and  C^oodyear;  rather, 
its  arguments  include  die  groimds 
articulated  by  the  Commission  in  setting 
aside  the  order  in  Docket  No.  6486  as  to 
Atlantic  and  Goodyear. 

The  Commission  has  considered 
Shell’s  request  and  has  concluded  that 
Shell  has  made  a  satisfactory  showing 
of  changed  conditions  of  law  that 
warrants  setting  aside  the  entire  order 
in  Docket  No.  6487  as  it  applies  to  Shell. 
Significant  changes  of  law  since  the 
entry  of  the  order  in  this  matter  warrant 
reopening  and  setting  aside  the  order. 

Background 

The  Commission  issued  its  complaint 
on  January  11, 1956,  alleging  that  the 
sales  commission  agreement  concerning 
tires,  batteries  and  other  automotive 
accessories  (TBA)  between  Shell  and 
Firestone  constituted  an  unfair  method 
of  competition  in  violation  of  section  5 
of  the  Federal  Trade  Commission  Act 
The  sales  commission  agreement 
provided  that  in  return  for  Shell's 
efforts  to  promote  Firestone’s  TBA 
Firestone  would  pay  Shell  a  commission 
of  ten  percent  on  gross  sales  made  by 
Firestone  to  Shell  franchisees.  The 
initial  decision  of  the  hearing  examiner 
was  issued  on  October  23. 1959.  TTie 
Commission's  opinion,  issued  on  March 
9, 1961,  found  “^ell  has  sufficient 
economic  power  over  its  wholesale  and 
retail  distributors  to  cause  them  to 
purchase  substantial  amounts  of 
sponsored  TBA  even  without  the  use  of 
overt  coercive  tactics"  and  concluded 
“the  use  of  the  sales  commission  plan  in 
favor  of  Firestone  constitutes  an  unfair 
method  of  competition."  58  F.T.C.  371, 

385.  The  Conunission  8upi)orted  its 
conclusion  by  finding  that  the 
agreements  unlawfully  restricted 
competition  in  TBA  products  at  the 
manufacturing,  wholesale  and  retail 


levels  and  denied  consiuners  the 
benefits  of  competition.  58  F.T.C.  at  385, 
414-15. 

The  Commission  ordered  Shell  to 
cease; 

1.  All  agreements  under  which  Shell 
would  receive  anything  of  value  from 
vendors  of  TBA  for  sales  to  Shell 
franchisees; 

2.  Accepting  anything  of  value  for 
promoting  the.  sale  of  any  vendor’s  TBA 
products; 

3.  Using  contracts  or  other  means  to 
encourage  its  fi-anchisees  to  acquire  any 
vendor’s  TBA  products  (other  than  Shell 
TBA  products); 

4.  Monitoring  the  sale  of  any  vendor's 
TBA  products  other  than  its  own; 

5.  Coercing  Shell  franchisees  to 
acquire  TBA  products; 

6.  Preventing  Shell  franchisees  from 
acquiring  the  TBA  products  of  their 
choice. 

The  Court  of  Appeals  upheld  the 
Commission’s  finding  that  the  sales 
commission  agreement  constituted  an 
unfair  method  of  competition.*  The  court 
foimd  that  Shell  had  economic  power 
over  its  dealers,  which  it  derived  fi'om 
its  control  of  the  dealers’  supplies  of 
petroleiun  products,  short-term  leases 
and  equipment  loan  contracts,  financing 
arrangements  and  housekeeping 
requirements  for  dealers.  See  360  F.  2d 
at  479-481.  The  court  of  appeals 
affirmed  the  Commission’s  conclusions 
that  Shell  used  its  economic  leverage 
over  its  dealers  in  canying  out  the  sales 
commission  plan,  causing  adverse 
competitive  effects  in  the  TBA  market  in 
violation  of  Section  5.  380  F.  2d  at  486- 
87;  see  also  Atlantic  Refining  Co„  381 
U.S.  at  368  (Atlantic  “exerted  the 
persuasion  that  is  a  natural  incident  of 
its  economic  power.")  ♦  AlAough  the 
court  spoke  of  Shell’s  “dominant 
economic  power  over  its  dealers,’’  360  F. 
2d  at  479,  it  did  not  make  any  findings 
concerning  the  firm’s  market  power  in 
an  interbrand  market.  But,  the  court  of 
appeals  also  determined  that  Shell  had 
not  coerced  its  franchisees  and, 
therefore,  declined  to  enforce 
paragraphs  5  and  6,  described  above, 
that  ordered  Shell  to  cease  coercing  its 
dealers.  360  F.  2d  at  486. 

Hie  court  of  appeals  viewed  the 
commission  sales  agreements  as  similar 
to  tying  arrangements.  360  F.  2d  at  477. 
But  the  court  recognized  that  the 
agreements  were  not  t3dng  arrangements 
and  declined  to  apply  a  perse  rule.  360 


*  Shell  on  Co.  V.  F.T.C..  380  F.  2d  470  (5th  Or. 
1966),  cert  den..  385  U.S.  1002  (1967). 

*  See  also  Simpson  v.  Union  Oil  Co..  377  U.S.  13 
(1964)  (fear  of  noarenewal  of  ahort-term  leasaa  used 
to  enforce  resale  prices). 
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F.  2d  at  477, 487.  See  also  Atlantic 
Refinii^  Co.,  381  U.S.  at  369  ("We 
recognize  that  the  *  *  *  contract  is  not  a 
tying  arrangement”).  Instead,  the 
anticompetitive  effects  of  the 
commission  sales  agreements  in  the 
TBA  market  especially  the  "destructive 
effects"  on  competitors  of  Firestone  and 
Goodyear,  were  examined.  360  F.  2d  at 
484.  At  the  same  time,  however, 
consistent  with  the  opinion  of  the 
Supreme  Court  in  Atlantic  Refining  Co., 
the  court  said  that  "extensive  (full  scale) 
economic  analysis  of  the  competitive 
effect"  was  unnecessary.  360  F.  2d  at  483 
(alteration  in  original),  quoting  381  U.S. 
at  371.  Instead,  it  was  sufficient  to  find 
that  a  not  insubstantial  portion  of  the 
TBA  market  was  foreclosed.  Id.:  381  U.S. 
at  371.  The  Supreme  Court  also  said  that 
the  Commission  need  not  consider 
"evidence  of  economic  justification”  for 
the  sale  commission  agreements:  "While 
these  contracts  may  provide  (Shell)  with 
an  economical  method  of  assuring 
efficient  product  distribution  among  its 
dealers  they  also  amount  to  a  device 
that  permits  (TBA)  suppliers  *  *  • 
through  the  use  of  oil  company  power,  to 
effectively  sew  up  large  markets.”  381 
U.S.  at  371.  Thus,  while  the  court  did  not 
apply  a  perse  standard,  the  standard  it 
applied  was  similar  to  a  per  se  standard, 
in  that  it  did  not  include  a  detailed 
explanation  of  the  competitive  effects  of 
the  agreements.  Any  deviation  fi'om  a 
per  se  standard  rested  on  the  court's 
insistence  of  evidence  of  Shell’s 
possession  of  some  "dominant  power” 
over  its  dealers,  its  exercise  of  that 
power,  and  the  effect  of  that  power  over 
a  not  insubstantial  amount  of  commerce. 
See  360  F.  2d  at  487  (summarizing 
evidence). 

Standard  for  Reopening  a  Final  Order  of 
the  Commission 

Section  5(b)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(b), 
provides  that  the  Commission  shall 
reopen  an  order  to  consider  whether  it 
should  be  altered,  modified,  or  set  aside 
if  the  respondent  "makes  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact”  so  require.®  A  satisfactory 


*  Section  5(b)  provide*,  in  part 
(T]he  Commission  shall  reopen  any  such  order  to 
consider  whether  such  order  (includins  any 
affirmative  relief  provision  contained  in  such  order) 
should  be  altered,  modified,  or  set  aside,  in  whole  or 
in  part,  if  the  person,  partnership,  or  corporation 
involved  ffies  a  request  with  the  Commission  which 
makes  a  satisfactory  showing  that  changed 
conditions  of  law  or  fact  require  such  order  to  be 
altered,  modified,  or  set  asi^,  in  whole  or  in  part. 

The  1980  amendment  to  section  5(b)  did  not 
change  the  standard  for  order  reopening  and 
modification,  but  ‘*codifie[d)  existing  Commission 
procedures  by  requiring  t^  Commission  to  reopen 
an  order  if  the  specified  showing  Is  made."  S.  Rep. 


showing  sufficient  to  require  reopening 
is  made  when  a  request  to  reopen 
identifies  significant  changes  in 
circumstances  and  shows  that  the 
changes  eliminate  the  need  for  the  order 
or  make  continued  application  of  the 
order  inequitable  or  harmful  to 
competition.  Louisiana  Pacific  Corp., 
docket  No.  C-2956,  Letter  to  John  C. 

Hart  (June  5, 1986)  at  4.  See,  S.  Rep.  No. 
96th  Cong.,  2d  Sess.  9  (1979)  (significant 
changes  or  changes  causing  unfair 
disadvantage);  see  Phillips  Petroleum 
Co..  Docket  No.  C-1088.  78  F.T.C.  1573, 
1575  (1971)  (modification  not  required 
for  changes  reasonably  foreseeable  at 
time  of  consent  negotiations);  Pay  Less 
Drugstores  Northwest,  Inc.,  Docket  No. 
C-3039,  Letter  to  H.B.  Hummelt  (Jan.  22, 
1982)  (changed  conditions  must  be 
unforeseeable,  create  severe  competitive 
hardship  and  eliminate  dangers  order 
sought  to  remedy)  (unpublished);  see 
also  United  States  v.  Swift  Sr  Co.,  288 
U.S.  106, 119  (1932)  (“clear  showing"  of 
changes  that  eliminate  reasons  for  order 
or  such  that  order  causes  unanticipated 
hardship). 

The  language  of  section  5(b)  plainly 
anticipates  that  the  burden  is  on  the 
requester  to  make  “a  satisfactory 
showing”  of  changed  conditions  to 
obtain  reopening  of  the  order.  See  also 
Gautreaux  v.  Pierce,  535  F.  Supp.  423, 
426,  (N.D.  ni.  1982)  (requester  must  show 
"exceptional  circumstances,  new, 
changed  or  unforeseen  at  the  time  the 
decree  was  entered”).  The  legislative 
history  also  makes  clear  that  the 
requester  has  the  burden  of  showing,  by 
means  other  than  conclusory 
statements,  why  an  order  should  be 
modified.*  If  the  Commission 
determines  that  the  requester  has  made 
the  necessary  showing,  the  Commission 
must  reopen  the  order  to  determine 
whether  modification  is  required  and,  if 
so,  the  nature  and  extent  of  the 
modification.  The  Commission  is  not 
required  to  reopen  the  order,  however,  if 
the  requester  fails  to  meet  its  burden  of 
making  the  satisfactory  showing  of 
changed  conditions  required  by  the 
statute.  The  requester’s  burden  is  not  a 


No.  ge-50a  9eth  Cong.,  2d  Sess.  9-10  (1979).  and 
added  the  requirement  that  the  Commission  act  on 
petitions  to  reopen  within  120  days  of  filing. 

*  The  legislative  history  of  amended  section  5(b). 
S.  Rep.  No.  96-500.  SOth  Cong.,  2d  Sees.  0-10  (1079), 
states: 

Unmeritorious,  time^onsuming  and  dilatory 
requests  are  not  to  be  condoned.  A  mere  facaal 
demonstration  of  changed  facts  or  circumstances  is 
not  sufficient  *  *  *  The  Commission,  to 
reemphasize,  may  properly  decline  to  reopen  an 
order  if  a  request  is  merely  conclusory  or  otherwise 
fail*  to  set  forth  specific  facts  demonstrating  in 
detail  the  nature  id  the  changed  conditions  and  the 
reasons  why  these  changed  conditions  require  the 
requested  modification  of  the  order. 


light  one  in  view  of  the  public  interest  in 
repose  and  the  finality  of  Commission 
orders.  See  Federated  Department 
Stores.  Inc.  v.  MoiUe,  425  U.S.  394  (1961) 
(strong  public  interest  considerations 
support  repose  and  finality);  Bowman 
Transportation.  Inc.  v.  Arkansas-Best 
Freight  System.  Ina,  419  U.S.  281,  296 
(1974)  (“sound  basis  for  *  *  *  (not 
reopening)  except  in  the  most 
extraordffiary  circumstances”);  RSR 
Corp.  V.  FTC  656  F.2d  718;  731-22  (D.C 
Cir.  1981)  (applying  Bowman 
Transportation  standard  to  FTC  order). 

Shell  has  requested  that  the 
Commission  reopen  and  set  aside  the 
order  because  changed  conditions  of 
fact  and  of  law  require  such  action.  For 
the  reasons  described  below,  changes  of 
law  warrant  reopening  and  setting  aside 
the  order  against  Shell.  Having  reopened 
and  set  aside  the  order  on  the  basis  of 
changes  of  law,  the  Commission  does 
not  reach  the  issue  of  whether  the 
changes  of  fact  warrant  reopening. 

Changed  Conditions  of  Law  Warrant 
Reopening  the  Order 

A  change  in  law  that  is  sufficient  to 
require  reopening  is  one  that  has  the 
effect  of  bringing  the  terms  of  the  order 
in  conflict  with  existing  law.  See 
Louisiana-Pacific  Corp.,  docket  C-2958, 
slip  op.  at  20  (Nov.  15, 1989);  Lenox,  Inc., 
Docket  8718,  111  F.T.C  612, 614  (1989). 
Shell  claims  that,  since  the  order  was 
entered,  the  law  applicable  to  tying 
arrangements  and  nonprice  vertical 
restraints  has  changed  significantly, 
requiring  consideration  of  issues  that 
were  not  considered  when  the  order 
was  entered.  Shell  asserts  that  the 
decisions  in  United  States  v.  Fortner 
Enterprises,  Inc.,  429  U.S.  610  (1977)  and 
Jefferson  Parish  Hospital  District  No.  2 
V.  Hyde.  466  U.S.  2, 17-18  (1984),  require 
a  showing  that  “the  Commission  in  1961 
did  not  require,  that  Shell  had  market 
power  in  the  tying  product — retail 
gasoline  sales."  Request  at  11.  Shell  also 
asserts  that  the  Commission  did  not  in 
1961  consider  the  possible  justifications 
for  the  sales  commission  agreements,  as 
required  by  the  decision  in  Continental 
T.V.,  Inc.  V.  GTESylvania,  Inc.,  433  U.S. 
36  (1977).  Request  at  10-15. 

The  Commission  has  concluded  that 
the  order  in  this  matter  should  be 
reopened  for  two  reasons.  First,  because 
the  earlier  analysis  that  formed  the 
basis  for  the  Commission’s  1961  order 
did  not  rest  on  a  determination 
regarding  the  market  power  of  the 
respondents— a  determination  that 
would  be  an  integral  part  of  such  an 
analysis  under  Fortner  and  Hyde — the 
Commission  has  concluded  that  the 
legal  standard  for  liability  has  changed. 
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Second,  the  Commission  did  not 
consider  “evidence  of  economic 
justification”  for  the  sales  commission 
agreements.  This  was  consistent  with 
the  opinion  of  the  Supreme  Court  in 
Atlantic  Refining  Co.,  381  U.S.  357,  371 
(1965),  even  thou^,  the  Court  said,  the 
agreements  “may  provide  *  *  *  an 
economical  method  of  assuring  efficient 
product  distribution.”  Id.  at  369.  To  the 
extent  that  this  case  involved  nonprice 
vertical  restraints  by  a  supplier,  inquiry 
into  economic  justifications  has  been 
required  since  the  decision  of  the 
Supreme  Court  in  Continental  T.  V.,  Inc. 
V.  GTE  Sylvania,  Inc.,  433  U.S.  36  (1977). 
These  conclusions  are  consistent  with 
the  Commission’s  actions  vacating  the 
orders  in  Atlantic  and  B.F.  Goodrich. 

The  Order  Should  be  Set  Aside 

The  question  remains  whether 
modification  of  the  order  is  appropriate. 
An  order  is  not  automatically  set  aside 
on  the  ground  that  the  law  has  changed, 
unless  the  petitioner  also  shows  that 
there  is  no  need  for  the  order  or 
continued  application  of  the  order  is 
inequitable  or  harmful  to  competition. 
See  Lenox,  Inc.,  Docket  8718,  111  F.T.C. 
612, 614  (1989);  Bulova  Watch  Co.,  Inc., 
102  F.T.C  1834  (1983).  See  also 
Louisiana  Pacific  Corp.,  Docket  C-2958, 
slip.  op.  at  6-7  (Nov.  27, 1989). 

Shell  has  satisfied  the  standard  to 
have  the  order  set  aside.  As  in  the 
companion  case  involving  Atlantic  and 
Goodyear,  the  Commission  never  had 
evidence  that  Shell,  the  oil  marketing 
company,  possessed  “economic  power” 
as  that  term  has  been  understood  since 
Fortner,  supra.'^  Furthermore,  since  1961, 
the  influence  of  gas  station  franchisors 
over  franchisees  has  been  limited  by 
enactment  of  the  Petroleum  Marketing 
Practices  Act,  15  U.S.C.  2801  et  seq.,  in 
1978. 

Shell  has  also  shown  that  there  is  no 
need  for  the  order  by  citing  evidence 
that  gas  stations  as  a  group  currently 
have  too  small  a  market  share  to 
produce  substantial  competitive  effects 
on  TEA  distribution.  Gas  stations 
nationwide  sold  only  3  percent  of 
replacement  batteries  and  8  percent  of 
replacement  tires  in  1987,  compared, 
respectively,  to  44  percent  and  37 
percent  of  such  replacement  sales  in 
1961.  58  F.T.C  at  325-26;  Request  at  18. 
Specialty  stores  and  mass 
merchandisers  have  become  more 
important  suppliers  of  these  products. 
Request  at  18-19.  As  a  result, 
distribution  arrangements  like  those  at 
issue  in  this  case  would  not  likely  have 


*  The  CommiMion'e  1961  opinion  in  Docket  6487 
•uggette  that  Shell'e  ■hare  of  national  gaaoline  sales 
was  on  the  order  of  5  percent  5S  F.T.C  at  407. 


the  same  adverse  foreclosure  and  entry 
deterring  effects  on  competition  in  the 
TBA  market  that  the  Commission  found 
in  1961. 

Accordingly,  It  is  Ordered  Thai  this 
matter  be  reopened  and  that  the 
Commission's  order  in  Docket  No.  6487 
issued  on  March  9, 1961,  be  set  aside  as 
to  Shell  Oil  Co.  as  of  the  date  of  this 
order. 

By  the  Commission,  Commissioner  Yao  not 
participating. 

Donald  8.  Clark, 

Secretary. 

(FR  Doc.  91-19213  Filed  8-12-91;  8:45  am] 
eauNO  CODE  srso-oi-M 


[Okt9233] 

Harold  Honickman,  et  al,;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
major  Pepsi  bottler  for  the  New  York 
metropolitan  area  and  his  beverage 
corporation,  for  a  ten  year  period,  to 
seek  prior  Commission  approval  before 
making  certain  soft  drink  acquisitions  in 
the  New  York  metropolitan  area;  or  else 
hold  the  newly  acquired  assets  separate 
and  apart  from  ongoing  bottling 
operations.  However,  the  addendum  to 
the  agreement  allows  Mr.  Honickman  to 
distribute  and  sell  the  products  of 
Seven-Up  Brooklyn  to  another  bottler 
for  a  limited  time  period. 

DATES:  Complaint  issued  November  2, 
1989.  Order  issued  July  25, 1991.^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Salemi,  FTC/S-3302, 
Washington,  DC  20580.  (202)  326-2643. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  April  30, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
19859,  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  Harold 
Honickman,  et  al.,  for  the  purpose  of 
soliciting  public  conunenL  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 


*  Copies  of  the  Complaint  the  Decision  and 
Older,  and  the  dissenting  statement  of 
Commissioner  Owen  are  available  from  the 
Commission's  Public  Reference  Branch,  H-130,  eth 
Street  a  Pennsylvania  Avenue,  NW.,  Washington. 
DC  2058a 


Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  48.  Interpret  or 
apply  sec.  5,  38  Stat.  719,  as  amended;  sea  7, 
38  Stat.  731,  as  amended;  15  U.S.C.  45, 18) 
Donald  S.  Claric, 

Secretary. 

[FR  Doc.  91-19212  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  S7S0-01-H 


[Dkt  C-3337] 

Teleiine,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  corporation,  that  markets 
“900”  number  information  services  to 
children,  fi'om  making 
misrepresentations  regarding  fi'ee  gifts 
or  the  number  of  calls  required  to 
receive  a  premium;  requires  a  clear 
statement  or  preamble,  at  the  beginning 
of  each  children’s  message  giving  the 
child  a  chance  to  hang  up  without 
charge;  and  requires  the  company  to 
provide  a  means  for  parents  to  prevent 
or  not  be  charged  for,  unauthorized  calls 
by  their  children. 

OATES:  Complaint  and  Order  issued  July 
24, 1991.* 

FOR  FURTHER  INFORMA-PON  CONTACT: 

Toby  M.  Levin,  FTC/S-4002, 
Washington,  DC  20580.  (202)  326-3156. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  May  15, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
22432,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Teleline, 
Inc.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  oiriered  the 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  bom  the  Commission’s  Public 
Reference  Branch,  H-lsa  Sth  Street  &  Pennsylvania 
Avenue.  NW^  Washington,  DC  20580. 
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issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  Rndings  and  entered  an 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  StaL  721;  15  U.&C.  46.  Interprets  or 
applies  sec.  5, 38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  91-19214  Filed  8-12-91;  8:45  am] 
WLUNG  CODE  67S0-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Nationai  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  September 
1991. 

The  National  Advisory  Mental  Health 
will  be  performing  review  of 
applications  for  Federal  assistance; 
therefore,  a  portion  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2  10(d). 

The  meeting  of  the  Advisory 
Committee  of  the  Task  Force  on 
Homelessness  and  Severe  Mental 
Illiness  will  include  discussion  of  issues 
relevant  to  the  homeless  mentally  ill 
population.  This  meeting  will  be  open, 
however,  attendance  by  the  public  will 
be  limited  to  space  available. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from;  Ms.  Joanna  Kieffer, 

NIMH  Committee  Management  Officer, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
room  9-105,  5000  Fishers  Lane, 

Rockville,  MD  20857  (telephone  301-443- 
4333). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Advisory 
Committee  of  the  Task  Force  on 
Homelessness  and  Severe  Mental 
Illiness. 

Meeting  Date:  September  13, 1991, 

Place:  Stonehenge,  room  61 5F,  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW^ 

Washington,  DC. 

Open:  September  13,  9  a.m, — 5  p.m. 


Contact  Jane  Steinberg,  Ph.D.,  room 
llC-05,  Parklawn  Building,  telephone 
(301)  443-0000. 

Committee  Name:  National  Advisory 
Mental  Health  Coimcil. 

Meeting  Dates:  September  16-17, 1991. 
Place:  September  16 — Conference 
Rooms  G  and  H,  Parklawn  Building, 

5600  Fishers  Lane,  Rockville,  Maryland 
20857.  September  17 — Building  31, 
Conference  Room  6,  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda, 
Maryland*  20892. 

Open:  September  17, 9  a.m. — 5  p.m. 
Closed:  Otherwise. 

Contact:  Carolyn  Strete,  PhJ}.,  room 
9-105,  Parklawn  Building,  telephone 
(301)  443-3367. 

Dated;  August  7, 1991. 

Peggy  W.  Codcrill, 

Committee  Management  Officer,  Alcohol 
Drug  A  base,  and  Men  tal  Health 
Administration. 
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Centers  for  Disease  Control 

[Program  Announcement  178] 

Availability  of  Funds  for  Fiscal  Year 
1991  investigation  of  the  Risk  of 
Nosocomial  Transmission  of  Human 
Immunodeficiency  Virus  from  Infected 
Health  Care  Workers  to  Patients  who 
have  Undergone  Invasive  Procedures 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  availability  of  funds 
for  cooperative  agreements  to  evaluate 
the  risk  of  transmission  of  human 
immunodeficiency  virus  (HTV)  to 
patients  who  have  undergone  an 
invasive  procedure  performed  by  a 
health-care  worker  (HCW)  who  was 
infected  with  HTV  when  the  procedure 
was  performed:  to  identify  possible  risk 
factors  for  HCW-to-patient 
transmission;  and  to  develop  specific 
prevention  control  measures  to  reduce 
the  risk  of  HCW-to-patient  transmission. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  HTV 
Infection,  Clinical  Preventive  Services, 
and  Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  WHERE  TO  OBTAIN 
AOOmONAL  INFORMATION.) 


AUTHORITY 

These  cooperative  agreements  are 
authorized  under  sections  301(a)  (42 
U.S.C.  241(a)),  311  (42  U.S.C.  243),  and 
317(k)(3)  (42  U.S.C  247b  (k)(3))  of  the 
Public  Health  Service  Act,  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  official  state 
and  local  health  agencies  that  a;e 
current  recipients  of  HIV/ AIDS 
Surveillance  Cooperative  Agrer  ments. 

Availability  of  Funds 

Approximately  $400,000  will  be 
available  in  FY 1991  to  provide  funding 
to  10  to  30  cooperative  agreements. 
Awards  are  expected  to  range  from 
$15,000  to  $50,000.  Funding  estimates 
may  vary  and  are  subject  to  change. 
Funding  is  available  for  a  12-month 
budget  period  within  a  1  year  project 
period.  Cooperative  agreement  funds 
shall  not  be  used  for  the  delivery  of 
clinical/ therapeutic  services.  This 
program  has  no  statutory  formula.  No 
specific  matching  funds  are  required. 

Purpose 

The  purposes  of  this  cooperative 
agreement  is  to  provide  support  to 
health  departments  which  elect  to 
evaluate  patients  who  have  undergone 
invasive  procedures  performed  by 
HCWs  subsequently  found  to  have  been 
infected  with  HIV  at  the  time  of  the 
procedures  and  to  facilitate  the 
collection  of  data  required  to  analyze 
and  evaluate  the  risk  of  transmission  of 
HIV  ftxjm  an  infected  health-care  worker 
to  patients. 

The  objectives  of  this  cooperative 
agreement  are: 

a.  To  evaluate  the  risk  of  transmission 
of  HIV  to  patients  who  have  undergone 
an  invasive  procedure  performed  by  a 
HCW  who  was  infected  with  HIV  when 
the  procedure  was  performed. 

b.  To  identify  possible  risk  factors  for 
HCW-to-patient  transmission  such  as: 
infection  control  practices,  sterilization 
and  disinfection  techniques,  HCW's 
stage  of  illness,  and  typejs)  of 
procedure(s)  performed, 

c.  To  develop  specific  prevention  and 
control  measures  to  reduce  the  risk  of 
HCW-to-patient  transmission. 

For  the  purposes  of  this  document, 
invasive  procedures  are  defined  as  (1) 
surgical  entry  into  tissues,  cavities,  or 
organs  or  repair  of  major  traumatic 
injuries  in  an  operating  or  delivery 
room,  emergency  department,  or 
outpatient  setting,  including  both 
physicians’  and  dentists'  offices;  (2) 
cardiac  catheterization  and 
angiographic  procedures:  (3)  a  vaginal  or 
cesarean  delivery  or  othef  invasive 
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obstetric  procedure  during  which 
bleeding  may  occur;  or  (4)  the 
manipulation,  cutting,  or  removal  of  any 
oral  or  perioral  tissues,  including  tooth 
structure,  during  which  bleeding  occurs 
or  the  potential  for  bleeding  exists. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below  and  CDE  will 
be  responsible  for  conducting  activities 
under  B.  below.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activities 

1.  Documentation  of  an  investigation 
of  patients  exposed  to  an  HIV-infected 
HCW  during  the  performance  of 
invasive  procedures  must  be  in  progress 
or  implemented  on  or  before  August  15, 
1991. 

2.  Procurement  of  information  consent 
as  required  by  State  and  local  laws  and 
regulations  regarding  collection  of 
information  and  activities  listed  below. 

3.  Collection  of  occupational  and 
medical  history  data  from  the  HIV- 
infected  HCW  through  review  of  records 
and/or  interview  of  the  HCW  and/or 
his/her  health-care  provider(s). 

4.  Collection  of  serum  and 
lymphocytes  from  the  HCW. 

5.  Evaluation  of  the  HCW’s  work  and 
infection  control  practices  and,  for  office 
settings,  review  of  sterilization/ 
disinfection  and  reprocessing  practices. 

6.  Identifrcation  and  notification  of 
patients  who  have  undergone  invasive 
procedures  (as  defined  above] 
performed  by  the  HTV-infected  HCW. 

7.  Performance  of  HTV  counseling  and 
serologic  testing  of  patients. 

8.  For  persons  who  choose  to  be 
tested  outside  the  health  department, 
collection  of  HIV  test  result  by 
questionnaire  or  other  mechanism. 

9.  Delineation  of  the  type  and  number 
of  invasive  procedures  performed  by  the 
HIV-infected  HCW. 

10.  Interview,  followup  investigation 
and  collection  of  serum  and 
lymphocytes  from  any  HIV-infected 
patients. 

11.  Development  of  data  management 
systems  to  assure  strict  confidentiality 
of  all  medical  records,  surveillance 
registries,  data  collection  forms  and 
computer  files. 

12.  Collaboration  with  CDC  in  the 
design  and  implementation  of  the 
investigation  to  facilitate  aggregation  of 
the  results  of  multiple  investigations.  In 
addition,  data  collected  from  such 
investigation  must  be  provided  to  CDC, 


which  will  aggregate  the  results  of 
multiple  investigations  and  analyze  and 
disseminate  aggregate  results.  However, 
recipients  may  report  or  publish  the 
results  of  their  investigations 
individually. 

B.  CDC  Activities 

1.  Provision  of  consultation  and 
scientific  and  technical  assistance  to 
state  and  local  health  departments  in 
the  conduct  of  these  investigations  (e.g., 
review  of  sterilization/disinfection 
practices). 

2.  Coordination  of  the  collection, 
analysis  and  dissemination  of  aggregate 
data  from  these  investigations  to 
provide  a  more  precise  and  quantifiable 
measure  of  risk  to  patients  (e.g., 
assistance  with  interviews  of  HWC’s 
health-care  provider,  staff,  co-workers, 
seropositive  patients,  etc.]. 

3.  Performance  of  additional 
laboratory  evaluation  (e.g.,  HIV  DNA 
sequencing],  as  appropriate,  if 
seropositive  patients  are  identified  and 
specimens  are  available  and  analyzable 
from  the  infected  HCW. 

Evaluation  Criteria 

Eligible  applications  submitted  under 
this  annoucement  will  be  evaluated 
according  to  the  following  criteria; 

1.  The  feasibility  of  conducting  the 
investigation  and  the  quality  of  the  data 
to  be  collected  taking  into  consideration 
the  following  factors: 

a.  The  availability  of  serum,  whole 
blood,  or  tissue  samples  from  the  HIV- 
infected  HCW  and  any  seropositive 
patients  for  possible  laboratory  studies 
as  needed; 

b.  The  nature  of  the  patient  population 
served,  i.e.,  whether  or  not  it  includes  a 
high  percentage  of  patients  with  known 
risk  factors  for  HIV  infection; 

c.  The  availability  of  patient  rcords, 
logs,  appointment  books,  billing  or 
insurance  records,  personnel  records, 
etc.,  to  facilitate  identification  of 
patients  and  staff  in  the  HCW  practice; 

d.  The  period  of  time  which  has 
elapsed  since  the  HCW  last  practiced, 
which  will  influence  the  availability  of 
records,  office  staff  and  associates, 
access  to  the  practice,  and  ability  to 
locate  patients. 

e.  Coordination  of  the  investigation 
with  other  institutions  and  agencies,  as 
required.  (30  Points] 

2.  The  applicant's  understanding  of 
the  objectives  of  the  cooperative 
agreement  and  willingness  to  cooperate 
with  CDC  in  the  design,  implementation 
and  analysis  of  the  investigation, 
including  the  provision  of  data  collected 
to  CDC.  (15  Points] 

3.  The  quality  of  the  plans  to  conduct 
an  investigation  including  a  description 


of  techniques  for  data  collection,  data 
management,  counseling  and  testing, 
and  maintenance  of  confidentiality  of  all 
data.  (25  Points] 

4.  The  applicant's  legal  authority  and 
ability  to  conduct  the  investigation 
including  data  collection  and  patient 
notification  and  procurement  of 
informed  consent  as  required.  (15  Points] 

5.  How  the  project  will  be 
administered,  including  the  size, 
qualifications,  duties  and 
responsibilities,  and  time  allocation  of 
the  proposed  staff;  the  availability  of  the 
facilities  to  be  used  during  the 
investigation;  and  a  schedule  for 
accomplishing  the  activities  of  the 
investigation,  including  time  frames.  (15 
Points] 

6.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  state  and  local  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments]  should  contact  their  state 
Single  Point  of  Contact  (SPOCs]  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.118. 

Application  Submission  and  Deatlline 

The  original  and  two  copies  of  the 
completed  application  Form  PHS-5161-1 
must  be  submitted  to  Candice  Nowicki- 
Lehnherr,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  Mailstop  E- 
14,  Atlanta,  Georgia  30305,  on  or  before 
August  30, 1991. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  eithen 

a.  Received  on  or  before  the  deadline 
date  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
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(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  accepted  as  proof  of  timely 
mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  either 
la.  or  lb.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Nealean  Austin, 

Grants  Management  Specialist,  Grants 
Management  Branch,  Mailstop  E-14, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6512  or  FTS  236- 
6512. 

Programmatic  technical  assistance 
may  be  obtained  from  Mary  E. 
Chamberland,  M.D.,  M.P.H.  or  Ruthaime 
Marcus,  M.P.H.  AIDS  Activity,  Hospital 
Infections  Program,  Mailstop  A-07, 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control,  Atlanta,  GA  30333, 
telephone  (404)  639-1547  or  FTS  236- 
1547. 

Please  refer  to  Annoimcement 
Number  178  when  requesting 
information  and  submitting  any 
application  on  the  Request  for 
Assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  17-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 

Washington,  DC  20402-9325  (Telephone 
202-783-3238). 

Dated:  August  6, 1991. 

Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 

[FR  Doc.  91-19159  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  4160-1S-M 


Health  Resources  and  Services 
Administration 

Title  I — HIV  Emergency  Relief  Grant 
Program 


aoency:  Health  Resources  and  Services 
Administration,  PHS,  HHS. 


action:  Notice  of  grants  made  to 
eligible  metropolitan  areas.. 


summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  frscal  year  1991  funds 
have  been  awarded  to  16  eligible 
metropolitan  areas  (EMs)  that  have  been 
the  most  severely  affected  by  the  HIV 
epidemic.  Although  these  funds  have 
already  been  awarded  to  the  EMAs, 
HRSA  is  publishing  this  notice  to  inform 
the  general  public  of  the  existence  of  the 
funds.  In  addition,  HRSA  determined 
that  it  would  be  useful  for  the  general 
public  to  be  aware  of  the  structure  of  the 
HIV  Emergency  Relief  Grant  Program 
and  he  statutory  requirements  governing 
the  use  of  the  funds. 

The  purposes'of  these  funds  are  to 
deliver  or  enhance  HIV-related  (1) 
outpatient  and  ambulatory  health  and 
support  services  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease;  and  (2) 
inpatient  case  management  services  that 
prevent  unnecessary  hospitalization  or 
that  expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 

TTie  MV  Emergency  Relief  Grant 
Program  was  authorized  by  title  I  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990,  Public  Law  101-381,  which 
amended  title  XXVI  of  the  Public  Health 
Service  Act.  Funds  were  appropriated 
under  public  Law  101-517. 

SUPinf  MENTARY  INFORMATION: 
Availability  of  Funds 

A  total  of  $86,083,000  was  made 
available  for  the  Title  I  MV  Emergency 
Relief  Grant  Program.  Of  the  amount 
available,  50  percent  was  allocated  to 
other  16  EMAs  according  to  a  formula 
based  on  the  number  and  incidence  of 
AIDS  cases  reported  to  the  Centers  for 
Disease  Control  (CDC)  as  of  June  30, 
1990.  The  other  50  percent  was  awarded 
competitively  to  the  EMAs  as 
supplemental  grants.  Below  is  a 
distribution  of  grants  made  to  the  16 
EMAs. 


EMA 

Total  awards 

2,123,775 

2,236.267 

3,229,799 

Chicago,  IL . 

Dalla^  TX . 

1,379,434 

3,392.784 

1,607,299 

3,710,210 

1,562,728 

7,848,314 

3,044,301 

4,111,603 

Newark.  NJ . 

EMA 

Total  awards 

New  York,  NY . 

33,457,519 

2,323,850 

1,460,205 

12,713,831 

1,681,081 

Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  under  title  I 
were  those  areas  for  which,  as  of  June 
30, 1990,  there  had  been  reported  to  and 
confrrmed  by  the  CDC  a  cumulative 
total  of  more  than  2,000  cases  of  AIDS; 
or,  for  which  the  per  capita  incidence  of 
ciunulative  cases  of  AIDS  was  not  less 
than  0.0025,  as  computed  on  the  basis  of 
the  most  recently  available  data  for  the 
population  in  the  area. 

Grants  were  awarded  to  the  chief 
elected  official  (CEO)  of  the  city  or 
urban  county  that  administers  die  public 
health  agency  providing  outpatient  and 
ambulatory  services  to  the  greatest 
number  of  individuals  with  AIDS. 

To  be  eligible  for  assistance  under 
title  L  the  CEO  was  required  to  establish 
or  designate  an  MV  health  services 
planning  council  to:  (1)  Establish 
priorities  for  the  allocation  of  funds 
within  the  eligible  area;  (2)  develop  a 
comprehensive  plan  for  the  organization 
and  delivery  of  health  services 
described  in  the  statute  that  is 
compatible  with  any  State  or  local  plan 
regarding  the  provision  of  health 
services  to  individuals  with  HIV 
disease;  and  (3)  assess  the  efficiency  of 
the  administrative  mechanism  in  rapidly 
allocating  funds  to  the  areas  of  greatest 
need  within  the  eligible  area.  The 
planning  council  must  include 
representatives  of:  Health  care 
providers:  community-based  and  AIDS 
service  organizations;  social  service 
providers;  mental  health  care  providers; 
local  public  health  agencies;  hospital 
planning  agencies  or  health  care 
planning  agencies;  affected 
communities,  including  individuals  with 
MV  disease;  non-elected  community 
leaders;  State  government;  grantees 
receiving  categorical  grants  for  early 
intervention  services  under  title  in  of 
the  CARE  Act;  and  the  lead  agency  of 
any  HRSA  adult  and  pediatric  MV- 
related  care  demonstration  project 
operating  in  the  area  to  be  served.  The 
allocation  of  funds  and  services  within 
the  EMA  must  be  made  in  accordance 
with  the  priorities  established  by  the 
plaiming  council. 

To  be  eligible  to  receive  a  grant  under 
title  I,  the  EMAs  were  required  to  submit 
an  application  containing  such 
information  as  the  Secretary  required. 
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including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utiiixed  to  supplement  not  supplant 
State  funds  provided  for  HTV-i^ated 
services; 

•  That  the  political  subdivisions 
within  the  EMA  would  maintain  HIV- 
related  expenditures  at  a  level  equal  to 
that  expended  for  the  1-year  period 
preceding  the  first  fiscal  ]rear  fra-  which 
the  grant  was  received.  I^ds  received 
und^  tide  I  may  not  be  used  in 
maintaining  die  required  level  of 
expenditures; 

•  That  the  EMA  has  an  HIV  healdi 
servioes  plaiuimg  oomicil  and  has 
entered  into  intergovernmental 
agreements  with  the  political 
subdivisionB  and  has  developed  or  will 
develop  a  comprehensive  plan  for  the 
organization  delivoy  of  health 
services,  in  accordance  widi  die 
legislation: 

•  That  entities  within  the  EMA  that 
received  tide  I  funds  will  participate  in 
an  estabhahed  hOV  community-based 
continuum  of  care  if  such  continuum 
exists  %vidun  the  EMA; 

•  The  title  I  funds  will  not  be  utilized 
to  make  payments  for  any  item  or 
service  to  the  extent  diat  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  ai^  State 
compensation  program,  under  an 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  1[2) 
by  an  entity  that  provides  healdi 
services  on  a  prepaid  basis:  and 

•  To  tbe  maximum  extent  practicable, 
that  HTV  health  care  and  support 
services  provided  with  tide  1  assistance 
will  be  provided  without  regard  to  the 
ability  of  the  individual  to  pay  for  such 
services,  and  without  regard  to  the 
current  or  past  health  condition  of  the 
individual  Such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  indii^uals  with  HIV 
disease,  and  a  program  of  outreach  will 
be  provided  to  inform  such  individuals 
of  such  servicea 

General  Use  of  Grant  Funds 

EMAs  must  use  the  title  I  HTV 
Emergency  Relief  grants  to  provide 
financial  assistance  to  public  or  non¬ 
profit  entities,  for  the  purpose  of 
delivering  or  enhancing — 

•  HTV-related  outpatient  and 
ambulatory  health  and  support  servicea 
including  case  management  and 
comprehensive  treatment  services.  For 
individuals  and  families  with  HIV 
disease:  and 

•  HIV-related  inpatient  case 
management  services  that  prevent 
unnecessary  hospitalization  or  that 


expedite  discharge,  as  medically 
appropriate,  form  inpatient  facilities. 

Services  supported  by  the  title  I  grant 
funds  must  be  accessible  to  low-income 
individuals  and  families,  including 
women  and  children  with  HTV  infection, 
minorities,  the  homeless,  and  persons 
affected  by  chemical  dependency. 

FOIt  FURTHEfl  INFORMATION  CONTACT: 
Individuals  interested  in  the  Title  I  HIV 
Emergency  Relief  Grant  Program  should 
contact  the  Office  of  the  CEO  in  their 
locality,  and  may  obtain  infonnation  on 
their  CEO  contact  by  calling  Ms.  June 
Horner,  Acting  Director,  Division  of  HTV 
Services,  at  (301)  443-6745. 

Executive  Order  12372 

Grants  awarded  for  the  Title  I  HTV 
Emergency  Relief  Grant  Program  are 
subject  to  foe  provisions  of  Executive 
Order  12372,  as  implemented  tmder  45 
CFR  part  MX),  which  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  wifoin  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  made  available  by  HRSA  to 
the  EMAs  contained  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  provided  a  point  of 
contact  in  foe  States  for  foe  review. 

The  catalog  of  Federal  Domestic 
Assistance  Numbers  are;  Formula  Grants — 
93.915;  Supplemental  Granta— 93.914. 

Dated:  August  7, 1991. 

Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  91-19238  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  41M-1S-M 


Title  II — HIV  Care  Grant  Program 

aoency:  Health  Resources  and  Services 
Adrainistration,  PHS,  HHS. 

ACnoN:  Notice  of  grants  made  to  States 
and  Territories. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1991  funds 
have  been  awarded  to  States  and 
Territories  (hereinafter  States)  for  foe 
HIV  Care  Grant  Program.  Although 
these  funds  have  already  been  awarded 
to  the  States,  HRSA  is  publishing  this 
notice  to  inform  the  general  public  of  the 
existence  of  the  funds.  In  addition, 
HRSA  determined  that  it  would  be 
useful  for  foe  general  public  to  be  aware 
of  the  structure  of  the  HTV  Care  Grant 
Program  and  the  statutory  requirements 
governing  foe  use  of  the  funds. 

Funds  will  be  used  by  foe  States  to 
improve  the  quality,  availability  And 
organization  of  he^th  care  and  support 
services  for  individuals  and  families 
with  HTV  infection.  The  HIV  Care  Grant 


Program  was  authorized  by  title  A  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Act  of  1990, 

Public  Law  101-381,  which  amended 
title  XXVI  of  foe  Public  Health  Service 
Act.  Funds  were  appropriated  imder 
Public  Law  101-517. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Funds 

A  total  of  $77,474,015  was  made 
available  for  the  Title  II  HIV  Care  Grant 
Program.  TTiese  funds  have  been  allotted 
to  the  States  according  to  a  formula 
based  on  the  number  of  AIDS  cases 
reported  to  the  Centers  for  Disease 
Control  for  foe  Z4  months  ending 
September  30. 1990,  and  a  per  capita 
income  factor.  Below  is  foe  distribution 
of  funds  by  State. 


Total 

allotment 

483.388 

Alaska* . . . . 

100,000 

65328S 

276,192 

12,953.753 

727.458 

763.464 

nr*  .  . 

1.094,364 

i5tpeo 

7,397.516 

2.366.100 

329,429 

Haw^ . 

loaooo 

2.28ai16 

Indiana* _ _ - . — 

621.522 

110,588 

245,965 

299,687 

1.308,109 

118205 

1,554.569 

1,454,614 

1.046.092 

357.781 

488,542 

1.043,394 

100,000 

100.000 

330545 

loaooo 

4215.417 

203,312 

13.802,740 

986,337 

100,000 

1,117,823 

393500 

513,063 

2,241,191 

1732P0 

668,747 

100,000 

605.992 

5,731524 

199,022 

100,000 

970,120 

127,669 

1,025,356 

354,601 

100,000 

4,716552 

2,954 

Utah* . 

Virginia— . .  . . 

38,397 
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The  States  with  an  asterisk  received 
funding  advances  to  provide  drug 
treatments  for  low-income  individuals 
with  HIV  disease. 

These  advances,  totalling  $17.5 
million,  were  deducted  from  the  States' 
total  allotment  and  were  made  in 
accordance  with  congressional  authority 
to  prevent  disruptions  in  drug  treatment 
services  in  this  transition  year. 

Qigibyity  Criteria 

In  order  to  receive  funding  under  title 
n.  States  were  required  to  submit  an 
application  containing  such  agreements, 
assurances,  and  information  as  the 
Secretary  determined  to  be  necessary  to 
carry  out  this  program,  indoding; 

(1)  A  detailed  description  of  the  HIV- 
related  services  provided  in  the  States 
to  individuals  and  families  with  HIV 
disease  during  the  year  preceding  the 
year  for  idiich  tiie  grant  was  requested, 
and  the  number  of  individuals  and 
families  receiving  siKdi  services; 

(2)  A  comprehensive  plan  for  the 
organization  and  delivery  of  HIV  health 
care  and  support  services  to  be  funded 
with  the  title  II  grant,  includiiig  a 
description  of  the  purposes  for  which 
the  State  intends  to  use  such  assistance; 
and 

(3)  An  assurance  by  the  State  that: 

•  The  public  health  agency  that  is 
administering  the  grant  for  the  State  will 
conduct  public  hearings  concerning  the 
proposed  use  and  distribution  of  the  title 
II  grant  assistance; 

•  The  State  will,  to  the  maximum 
extent  practicable,  ensure  that  HIV- 
related  health  care  and  support  services 
delivered  with  title  n  assistance  will  be 
provided  without  regard  to  the  ability  of 
the  individual  to  pay  for  such  services 
and  without  regard  to  the  current  or  past 
health  condition  of  the  individual; 
ensure  that  sudi  services  will  be 
provided  far  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  provide  outreach  to  inform 
such  individuals  of  the  services 
available;  and,  in  the  case  of  a  State  that 
intends  to  use  grant  funds  for  the 
continuum  of  health  care  coverage, 
submit  a  plan  to  the  Secretary  that 
demonstrates  that  the  State  has 
established  a  program  that  assiues  that 
such  amounts  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  care  coverage,  that 
income,  assets,  and  medical  expense 
criteria  will  be  established  arul  applied 
by  the  State  to  identify  those  individuals 
who  qualify  for  assistance;  and  that 
information  concerning  such  criteria  will 
be  made  available  to  the  public. 

•  The  State  will  provide  for  periodic 
independent  peer  review  to  assess  the 
quality  and  appropriateness  of  health 


and  support  services  provided  by 
entities  that  receive  title  II  funds  from 
the  State; 

•  the  State  will  permit  and  cooperate 
with  any  Federal  investigations 
undertaken  regarding  programs 
conducted  under  tide  ff; 

•  the  State  will  maintain  HIV-related 
activities  at  a  level  that  is  equal  to  not 
less  than  the  level  of  such  expenditures 
by  the  State  for  the  1-year  period 
preceding  the  frscal  year  for  which  the 
State  applied  to  receive  a  grant  under 
title  II;  and 

•  die  State  will  ensure  that  grant 
funds  are  not  utilized  to  make  payments 
for  any  items  or  service  to  the  extent 
that  payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made, 
with  respect  to  that  item  or  service  (1) 
imder  any  State  compensation  program, 
under  an  insurance  policy,  or  under  any 
Federal  or  State  health  benefrts 
program,  or  (2)  by  an  entity  that 
provides  hedth  services  on  a  prepaid 
basis. 

General  Use  of  Grant  Funds 

States  may  use  die  HIV  Care  Grant 
dollars  to: 

•  Establish  and  operate  HIV  care 
consortia  within  areas  most  affected  by 
HIV.  The  statute  defines  a  consortium 
as  an  association  of  one  or  more  public, 
and  one  or  more  nonprofit  private, 
health  care  and  support  service 
providers  and  community-based 
organizations  operating  within  areas 
detennined  by  die  State  to  be  most 
affected  by  HIV  disease.  Priority 
funding  must  be  given  to  consortia  that 
are  receiving  assistance  from  HRSA  for 
adult  and  p^iatric  HIV-related  care 
demonstration  projects,  and  then  to  any 
other  existing  HIV  care  consortia. 

•  Provide  home-  and  community- 
based  care  services  for  individuals  with 
HIV  disease.  Funding  priorities  must  be 
given  to  entities  that  provide  assurances 
to  the  State  diat  they  will  participate  in 
HIV  care  consortia  if  such  consortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
community-based  services  to  low- 
income  individuals  with  HIV  disease. 

•  Provide  assistance  to  assure  the 
continuity  of  health  insurance  coverage 
for  low-income  (as  defined  by  the  State) 
individuals  with  HIV  disease.  The  State 
must  establish  a  program  that  assures 
that  (1)  funds  will  be  targeted  to 
individuals  vriio  would  not  otherwise  be 
able  to  afford  health  insurance 
coverage,  and  (2)  income,  asset,  and 
medical  expense  criteria  will  be 
established  and  applied  by  the  State  to 
identify  those  individuals  who  qualify 
for  assistance,  and  information 


concerning  such  criteria  shall  be  made 
available  to  the  public. 

•  Provides  treatment  that  have  been 
detennined  to  prolong  life  or  prevent 
serious  deterioration  of  health  for  low- 
income  individuals  with  HIV  disease. 

A  State  must  use  at  least  15  percent  of 
its  grant  funds  to  provide  heal^  and 
support  servioes  to  infants,  diildren. 
women  and  families  with  HIV  disease. 

At  least  75  percent  of  the  FY 1991  title 
n  grant  awarded  to  a  State  must  be 
obligated  to  specific  programs  and 
projects  and  made  available  for 
expenditure  not  later  than  150  days  after 
the  receipt  of  tiie  grant  by  the  State. 

FOR  FURTHER  MFORMATION  CONTACT: 

Individuals  interested  in  the  HIV  Care 
Grant  Ihogram  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  infor^tion  on  their  State 
contact  by  calling  Ms.  June  Homer, 
Acting  Director,  Division  of  HIV 
Services,  at  (301)  443-6745. 

Executive  Order  12S72 

It  has  been  detennined  that  the  Title  II 
HIV  Care  Grant  Program  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  concerning  inter-govemmental 
review  of  Federal  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.917. 

Dated:  August  7, 1991. 

Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  91-19239  Filed  8-12-01;  8:45  am) 

WUMQ  CODE 


Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-163),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
September  1991: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  September  6-9, 1991 — 2 
p.m. 

Place:  Hyatt  Regency  Denver,  1750  Welton 
Street,  Denver,  Colorado. 

The  meeting  is  open  to  the  public. 

Purpose 

The  Coimcil  is  charged  with  advising, 
consulting  with,  and  makii^ 
recommendations  to  the  Secretary  and 
the  Administrator.  Health  Resources 
and  Services  Administration,  concerning 
the  organization,  operation,  selection, 
and  funding  of  Migrant  Health  Centers 
and  other  entities  under  grants  and 
contracts  under  section  329  of  the  Public 
Health  Service  Act. 
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Agenda 

The  agenda  will  cover  an  overview  of 
Council  1990  recommendations. 
September  7,  the  Council  will  visit 
Sunrise  Community  Health  Center  in 
Greeley  and  Plan  de  Salud  Del  Valle, 

Inc.  in  Ft.  Lupton.  A  public  hearing  is 
scheduled  &om  1:30  p.m.  to  6  p.m.  at  La 
Familia  Restaurant  in  Ft.  Lupton.  The 
Council  will  solicit  oral  and  written 
comments  from  farmworkers,  clinic 
staff,  invited  guests  and  the  public, 
specific  to  migrant/seasonal  farmworker 
and  migrant  health  program  issues.  The 
Council  will  resume  meeting  at  the 
Hyatt  Regency  Denver  on  September  8, 
and  will  request  from  invited  guests 
solutions  specific  to  migrant/seasonal 
farmworker  and  migrant  health  program 
issues.  The  Council  will  also  be 
formulating  new  1991  recommendation 
that  will  be  presented  to  the  Secretary 
of  the  Department  of  Health  and  Human 
Services. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mr.  Jack  ^an,  Acting  Executive 
Secretary,  National  Advisory  Council  on 
Migrant  Health,  room  7A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
1153. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

'  Dated:  August  8, 1991. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  91-19241  Filed  8-12-91;  8:45  am] 
KUJNO  CODE  4160-1S-« 


National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  The  Public  Health  Service 
(PHSJ  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act,  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Claims  Court,  717  Madison  Place 


NW.,  Washington,  DC  20005,  (202)  633- 
7257.  For  information  on  the  F^blic 
Health  Service’s  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program,  6001 
Montrose  Road,  room  702,  Rockville,  MD 
20852,  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  imder  the  F*rogram  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(bX2]  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  partial  list  of  petitions 
received  by  PHS  on  September  28, 1990. 
Section  2112(b](2]  also  provides  that  the 
special  master  “shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  “that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition,”  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either. 


(a)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by”  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine”  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  “For  Further  Information 
Contact”),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  room  8- 
05,  Rockville,  Maryland  20857.  The 
Court’s  caption  (Petitioner’s  Name  v. 
Secretary  of  Health  and  Human 
Services]  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Phyllis  Yates  on  behalf  Eddie  Yates, 
Memphis,  Tennessee,  Claims  Court 
Number  90-1618  V. 

2.  Louise  Brewster,  Huntington,  New 
York,  Claims  Court  Number  90-1619  V. 

3.  Richard  Bryd,  Houston,  Texas, 
Claims  Coiui  Number  90-1620  V. 

4.  Don  and  Sharon  Schumacher  on 
behalf  of  Donald  Schumacher  Jr., 
Leominster,  Massachusetts,  Claims 
Court  Number  90-1621  V. 

5.  Michael  Allen  on  behalf  of  Anna 
Allen,  handover,  Maryland,  Claims 
Court  Number  90-1622  V. 

6.  Michon  Trail,  St.  Paul,  Minnesota, 
Claims  Court  Number  90-1623  V. 

7.  Helen  Tucker,  Raleigh,  North 
Carolina,  Claims  Court  Number  90-1624 
V. 

8.  Myrtle  Emery  on  behalf  of  Mark 
Emery,  Oklahoma  City,  Oklahoma, 
Claims  Court  Number  90-1625  V. 
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9.  Pravin  Mehta  on  behalf  of  Marc 
Mehta,  Bridgeport,  Coimecticut,  Claims 
Court  Number  90-1626  V. 

10.  Bruce  and  Mary  Caro  on  behalf  of 
Adam  Caro,  Binghamton,  New  York, 
Claims  Court  Number  90-1627  V. 

11.  Darlene  Fields  on  behalf  of 
Brittany  Fields,  Pittsburgh, 

Pennsylvania,  Claims  Court  Number  90- 
1628  V. 

12.  Melissa  Doe  on  behalf  of  Katie 
Doe,  Watertown,  Massachusetts,  Claims 
Court  Number  90-1629  V. 

13.  Rita  Lord  on  behalf  of  Charles 
Lord,  Cleveland,  New  York,  Claims 
Court  Number  90-1630  V. 

14.  Charles  Melvin  on  behalf  of 
Mathew  Melvin,  Watertown,  New  York, 
Claims  Coiui  Number  90-1631  V. 

15.  Danny  Graham,  Anderson, 

Indiana,  Claims  Court  Number  90-1632 
V. 

16.  Humberto  Mojica  on  behalf  of 
Jennica  Mojica,  La  Grange,  Illinois, 
Claims  Court  Number  90-1633  V. 

17.  John  and  Maureen  Morrissey  on 
behalf  of  Kathleen  Morrissey,  Evanston, 
Illinois,  Claims  Court  Number  90-1634 
V. 

18.  Ronald  Tressler  on  behalf  of  Troy 
Tressler,  Gretna,  Louisiana,  Claims 
Court  Number  90-1635  V. 

19.  Patrick  Wucherpfennig  on  behalf 
of  Jennifer  Wucherpfennig,  Phillips 
Ranch,  California,  Claims  Court  Number 
90-1636  V. 

20.  Ruth  Cosette  Abbott  on  behalf  of 
David  Bradley  White,  Tucson,  Arizona, 
Claims  Court  Number  90-1637  V. 

21.  Silvester  Gray  on  behalf  of  Akeem 
Gray,  Colorado  Springs,  Colorado, 
Claims  Court  Number  90-1638  V. 

22.  Margaret  Scheuer  on  behalf  of 
William  Morton,  Fairbanks,  Alaska, 
Claims  Court  Number  90-1639  V. 

23.  Victoria  Davis  on  behalf  of 
Matthew  Davis,  Phoenix,  Arizona, 

Claims  Court  Number  90-1640  V. 

24.  Stephani  Vitale,  Tucson,  Arizona, 
Claims  Court  Number  90-1641  V. 

25.  Verna  Lewis  on  behalf  of  Lynelle 
Lewis,  Mesa,  Arizona,  Claims  Court 
Number  90-1642  V. 

26.  Curtis  and  Julia  Satchell  on  behalf 
of  Gretchen  Satchell,  Easton,  Maryland, 
Claims  Court  Number  90-1643  V. 

27.  Barry  Depew  on  behalf  of  Joshua 
Depew,  Kingsport,  Tennessee,  Claims 
Court  Number  90-1644  V. 

28.  Leland  Ruegsegger  on  behalf  of 
Jeremy  Ruegsegger,  Boulder,  Colorado, 
Claims  Court  Number  90-1645  V. 

29.  Nicki  West  on  behalf  of  James 
McKenzie,  Terrell,  Texas,  Claims  Court 
Number  90-1646  V. 

30.  Charlene  Stephens  on  behalf  of 
Carla  Stephens,  Ansonia,  Connecticut, 
Claims  Court  Number  90-1647  V. 


31.  Nancy  Screen  on  behalf  of  Brian 
Screen,  Frostburg,  Maryland,  Claims 
Court  Number  90-1648  V. 

32.  Pamela  Craven  on  behalf  of  Brian 
Stuart,  Omaha,  Nebraska,  Claims  Court 
Number  90-1649  V. 

33.  Reginald  Jarrett  on  behalf  of  Aza 
Jarrett,  Chicago,  Illinois,  Claims  Court 
Number  90-1650  V. 

34.  Mary  Thompson  on  behalf  of  Amy 
Dunning,  Borger,  Texas,  Claims  Court 
Number  90-1651 V. 

35.  Robert  Carbajal,  Odessa,  Texas, 
Claims  Court  Number  90-1652  V. 

36.  William  and  Helene  Dykstra  on 
behalf  of  Sara  Dykstra,  Wilhnar, 
Minnesota,  Claims  Court  Number  90- 

1653  V. 

37.  Lorelei  Schelhaas  on  behalf  of 
Michele  Schelhaas,  Pipestone, 
Minnesota,  Claims  Court  Number  90- 

1654  V. 

38.  Daniel  Lara  on  behalf  of  Julia  Lara, 
Litchbeld,  Minnesota,  Claims  Court 
Number  90-1655  V. 

39.  Juanita  Gandia  on  behalf  of  Beimie 
Gandia,  Staten  Island,  New  York, 

Claims  Court  Number  90-1656  V. 

40.  Madelyn  Grandjean  on  behalf  of 
James  Grandjean,  Reno,  Nevada,  Claims 
Court  Number  90-1657  V. 

41.  William  Pigott  on  behalf  of  Kaitlin 
Pigott,  PittsHeld,  Massachusetts,  Claims 
Court  Number  90-1658  V. 

42.  John  and  Apatricia  Bellacera  on 
behalf  of  Brenen  Bellacera,  Auburn, 
California,  Claims  Court  Number  90- 
1659  V. 

43.  Jerome  Abbadessa  on  behalf  of 
Anne  Abbadessa,  Brooklyn,  New  Yoric, 
Claims  Court  Number  90-1660  V. 

44.  Roger  and  Patricia  LaFreniere  on 
behalf  of  Shelley  LaFreniere,  Hinesburg, 
Vermont,  Claims  Court  Number  90-1661 
V. 

45.  Brent  Clarke  on  behalf  of  Steven 
Clarke,  Great  Bend,  Kansas,  Claims 
Court  Number  90-1662  V. 

46.  Susan  Capretti  on  behalf  of  Justin 
Capretti,  Greenbelt,  Maryland,  Claims 
Court  Number  90-1663  V. 

47.  Robin  Rink  on  behalf  of  Roxann 
Capps,  Bellflower,  California,  Claims 
Court  Number  90-1664  V. 

48.  Judy  Kane,  .Chicago,  Illinois, 

Claims  Court  Number  90-1665  V. 

49.  Stephen  Koules  on  behalf  of  Peter 
Koules,  I^jolla,  California,  Claims  Court 
Number  90-1666  V. 

50.  Dan  Marsh  on  behalf  of  Gabriel 
Marsh,  Snohomish,  Washington,  Claims 
Court  Number  90-16677  V. 

51.  Anna  Klinedinst,  York. 
Pennsylvania,  Claims  Court  Number  90- 

1669  V. 

52.  Dawna  Sinisi,  Altoona, 
Pennsylvania,  Claims  Court  Number  90- 

1670  V. 


53.  Timothy  Chestnut  on  behalf  of 
Jason  Chestnut,  Charleston,  South 
Carolina,  Claims  Court  Number  90-1671 
V. 

54.  Ileana  Gonzalez  on  behalf  of 
Kathryn  Gonzalez,  San  Jose,  California, 
Claims  Court  Number  90-1672  V. 

55.  Troy  Cox  on  behalf  of  Rory  Cox, 
Denver,  Colorado,  Claims  Court  Number 
90-1673  V. 

56.  Helen  and  Gregory  Sykes  on 
behalf  of  Adalee  Sykes,  Warwick, 

Rhode  Island,  Claims  Court  Number  90- 
1674  V. 

57.  Leona  Piper  on  behalf  of  Patricia 
Piper,  Kalamath  Fails,  Oregon,  Claims 
Court  Number  90-1675  V. 

58.  Thomas  Matkovich,  on  behalf  of 
Tammi  Matkovich,  Davenport,  Iowa, 
Claims  Court  Number  90-1676  V. 

59.  David  Geopfert  on  behalf  of  Erica 
Goepfert,  Vernal,  Utah,  Claims  Court 
Number  90-1677  V. 

60.  Katherine  Geitner  on  behalf  of 
Erick  Geitner,  Bridgewater,  New  Jersey, 
Claims  Coiui  Number  90-1678  V. 

61.  Teresa  Luttreil  on  behalf  of 
Brandon  Luttreil,  Indianapolis,  Indiana, 
Claims  Court  Number  90-1679  V. 

62.  Laura  Graf,  Fort  Campbell, 
Kentucky,  Claims  Court  Number  90-1680 
V. 

63.  Lawrence  Capra  on  behalf  of 
Anthony  Capra,  Belle  Fourche,  South 
Dakota,  Claims  Court  Number  90-1681 
V. 

64.  Reginia  Fields  on  behalf  of  John 
Fields,  Kansas  City,  Kansas,  Claims 
Court  Number  90-1682  V. 

65.  Jean  and  Deborah  Ormechea  on 
behalf  of  John  M.  Ormechea,  Clarkston, 
Michigan,  Claims  Court  Number  90-1983 
V. 

66.  James  Grant  on  behalf  of  Alex 
Grant,  White  Bear  Lake,  Minnesota, 
Claims  Court  Number  90-1684  V. 

67.  John  Schunk  on  behalf  of 
Christopher  Schunk,  Chaska,  Minnesota, 
Claims  Court  Number  90-1685  V. 

68.  Luaime  Beal  on  behalf  of  Danielle 
Beal,  Hammond,  Indiana,  Claims  Court 
Number  90-1686  V. 

69.  William  Scholl  on  behalf  of 
Thoipas  Scholl,  Tucson,  Arizona,  Claims 
Court  Number  90-1687  V. 

70.  Leon  Peters,  Johnson  City,  Indiana, 
Claims  Court  Number  90-1688  V, 

71.  Judith  McNemy  on  behalf  of 
Christine  McNemy,  Cincinnati,  Ohio, 
Claims  Court  Number  90-1989  V. 

72.  Kamell  Putnam,  Hacienda  Heights, 
California,  Claims  Court  Number  90- 
1890  V. 

73.  Barbara  Shenberger  on  behalf  of 
Keimeth  Jackson,  Randallstown, 
Maryland,  Claims  Court  Number  90- 
1691  V. 
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74.  Barbara  Shenberger  on  behalf  of 
Thomas  Morris.  Randallstown, 
Maryland,  Claims  Court  Number  90- 

1692  V. 

75.  Barbara  Shenberger  on  behalf  of 
Tammy  Morris,  Randallstown, 
Maryland,  Claims  Court  Number  90- 

1693  V. 

76.  Roy  Seacor  on  behalf  of  Brittany 
Seacor,  Mount  Kisco,  New  York,  Claims 
Court  Number  90-1694  V. 

77.  Maude  Dieudonne  on  behalf  of 
Shirley  Dieudonne,  Brooklyn,  New  York, 
Claims  Court  Number  90-1695  V. 

78.  Brian  Adams  on  behalf  of  Ross 
Adams,  Hollywood,  Florida,  Claims 
Court  Number  90-1698  V. 

79.  Cynettie  Sanders  on  behalf  of 
Nartisa  Sanders,  Warner  Robins, 
Georgia,  Claims  Court  Number  90-1697 
&  90-1898  V. 

80.  Louise  Miraglia  on  behalf  of  Gary 
Miraglia,  Deceased,  New  York  City, 

New  York,  Claims  Court  Number  90- 
1699  V. 

81.  Louise  Miraglia  on  behalf  of 
Donald  Miraglia,  Deceased,  New  York 
City,  New  York,  Claims  Court  Number 
90-1700  V. 

82.  Minas  Karras  on  behalf  of  Ourania 
Karras,  Jackson  Heights,  New  York, 
Claims  Court  Number  90-1701  V. 

83.  Minas  Karras  on  behalf  of 
Anastasia  Karras,  Jackson  Heights,  New 
York,  Claims  Court  Number  90-1702  V. 

84.  John  Lurtz  on  behalf  of  Paul  Lurtz, 
Mansfield,  Ohio,  Claims  Court  Number 
90-1703  V. 

85.  Stamos  Liossis  on  behalf  of  Dino 
Liossis,  Prospect  Heights,  Illinois, 

Claims  Court  Number  90-1704  V. 

86.  Sharon  Elaine  Douglas,  Nashville, 
Tennessee,  Claims  Court  Number  90- 
1705  V. 

87.  David  and  Barbara  Mowen  on 
behalf  of  Jesse  Mowen,  Flagstaff, 
Arizona,  Claims  Court  Number  90-1706 
V. 

88.  Roy  Arnold,  Washington,  D.C., 
Claims  Court  Number  90-1707  V. 

89.  Daniel  and  Dora  Martin  on  behalf 
of  Monica  Martin,  Reno,  Nevada,  Claims 
Court  Number  90-1708  V. 

90.  Joyce  Connone,  Lorain,  Ohio, 
Claims  Court  Number  90-1709  V, 

91.  David  and  Betty  Housch  on  behalf 
of  Jon  W,  Housch,  Shelbyville,  Indiana, 
Claims  Court  Number  90-1710  V. 

92.  Linda  C.  Jones  on  behalf  of  Shon 
Jones,  Hammond,  Indiana,  Claims  Court 
Number  90-1711  V. 

93.  Ralph  and  Carol  Cox  on  behalf  of 
Ralph  D.  Cox,  Irvine,  Kentucky,  Claims 
Court  Number  90-1712  V. 

94.  Stacey  Sabol,  Belle  Vernon, 
Pennsylvania,  Claims  Court  Number  90- 
1713  V. 

95.  Shannon  Dixon.  Houston,  Texas, 
Claims  Court  Number  90-1714  V. 


96.  Maureen  Sima  on  behalf  of  Wayne 
Sima,  Denver,  Colorado,  Claims  Court 
Number  90-1715  V. 

97.  Rose  Sebetka,  Rockledge,  Florida, 
Claims  Court  Number  90-1716  V. 

98.  Deborah  Betts,  Summerville,  South 
Carolina,  Claims  Court  Number  90-1717 
V. 

99.  Marvin  and  Shawna  Martin  on 
behalf  of  Bradley  Martin,  Centerville, 
Iowa,  Claims  Court  Number  90-1718  V. 

100.  Bruce  Cooper  on  behalf  of 
Melissa  Cooper,  Morristown,  New 
Jersey,  Claims  Court  Number  90-1719  V. 

101.  Ralph  Cox  on  behalf  of  Joseph 
Cox,  Irvine,  Kentucky,  Claims  Court 
Number  90-1720  V. 

102.  Anna  Hearod  on  behalf  of  David 
Hearod,  Irvine,  Kentucky,  Claims  Court 
Number  90-1721  V. 

103.  Mary  Themeau  on  behalf  of 
Dyane  Themeau,  Grand  Rapids, 
Minnesota,  Claims  Court  Number  90- 
1722  V. 

104.  Christine  Fawkes,  Chicago, 
Illinois,  Claims  Court  Number  90-1723 
V. 

105.  James  and  Darla  Ross  on  behalf 
of  Ryan  Ross,  Brookings,  South  Dakota, 
Claims  Court  Number  90-1725  V. 

108.  Incoronato  Stasi  on  behalf  of 
Alugina  Stasi,  Glen  Gove,  New  York, 
Claims  Court  Number  90-1726  V. 

107.  Paul  Larson  on  behalf  of  Erik 
Larson,  Westlake,  Ohio,  Claims  Court 
Number  90-1727  V. 

108.  Dean  McMillan  on  behalf  of 
Daniel  McMillan,  Redondo  Beach, 
California,  Claims  Court  Number  90- 

1728  V. 

109.  John  Kevin  O’Leary,  San  Diego, 
California,  Claims  Court  Number  90- 

1729  V. 

110.  Walter  Guest  on  behalf  of 
Sanford  Guest,  Hamilton,  Ohio,  Claims 
Court  Number  90-1730  V. 

111.  Toy  Duvall  on  behalf  of  Kelly 
Duvall,  St.  Louis,  Missouri,  Claims  Court 
Number  90-1731  V. 

112.  Jacqueline  Behr,  St.  Paul, 
Minnesota,  Claims  Court  Number  90- 
1732  V. 

113.  Marcia  Williams  on  behalf  of 
Stacey  Williams,  Hamilton,  Ohio, 

Claims  Court  Number  90-1733  V. 

114.  Barbara  Fisher  on  behalf  of 
Christian  Fisher,  Alexandria,  Virginia, 
Claims  Court  Number  90-1734  V, 

115.  Ronald  Cullum  on  behalf  of 
Brandon  Cullum,  Islip,  New  York, 

Claims  Court  Number  90-1735  V. 

116.  Lynn  Lockwood  on  behalf  of 
Ryan  Lockwood,  Rochester,  New  York, 
Claims  Court  Number  90-1736  V. 

117.  Patricia  Williams  on  behalf  of 
David  Williams,  Bellflower,  California, 
Claims  Court  Number  90-1737  V. 

118.  Karen  Matney,  Paducah,  Texas, 
Claims  Court  Number  90-1738  V. 


119.  Dy’ana  Arbuthnott  on  behalf  of 
John  Arbuthnott,  San  Bernardino, 
California,  Claims  Court  Number  90- 
1739  V. 

120.  Marlene  Stackpoole  on  behalf  of 
Meghan  Stackpoole,  Detroit,  Michigan, 
Claims  Court  Number  90-1740  V. 

121.  Alice  Shelton  on  behalf  of  Joseph 
Shelton,  Washington,  D.C.,  Claims  Court 
Number  90-1741  V. 

122.  Leonard  Burke,  White  Plains, 

New  York,  Claims  Court  Number  90- 
1742  V. 

123.  Scott  Barrett  on  behalf  of  Jessica 
Barrett,  Las  Vegas,  Nevada,  Claims 
Court  Number  90-1743  V. 

124.  Melissa  Hughes,  Alexandria, 
Virginia,  Claims  Court  Number  90-1744 
V. 

125.  Winnie  Stevens,  Fort  Worth, 
Texas,  Claims  Court  Number  90-1745  V, 

126.  Kevin  Vire  on  behalf  of 
Cassundra  Vire,  Deceased,  Tulsa, 
Oklahoma,  Claims  Court  Number  90- 
1748  V. 

127.  Alice  Murnane,  New  York  City, 
New  York,  Claims  Court  Number  90- 
1747  V. 

128.  Melville  Morris  on  behalf  of  Marc 
Morris,  Nuremberg,  Germany,  Claims 
Court  Number  90-1748  V. 

129.  Evelyn  Murphy  on  behalf  of 
Richard  Murphy,  Paterson,  New  Jersey, 
Claims  Court  Number  90-1749  V. 

130.  Patricia  Turner  on  behalf  of 
Bryant  Hodge,  Ocilla,  Georgia,  Claims 
Court  Num^r  90-1750  V. 

131.  Kaidi  Depelchin,  Redwood  City, 
California,  Claims  Court  Number  90- 
1751  V. 

132.  Virgil  and  Gerry  Brock  on  behalf 
of  Cynthia  Brock,  Delphos,  Ohio,  Claims 
Court  Number  90-1752  V. 

133.  James  B.  Bailey,  Kingston,  New 
York,  Claims  Court  Number  90-1753  V. 

134.  Stephen  and  Anne  Eng  on  behalf 
of  Elizabeth  Eng,  Nashville,  Tennessee, 
Claims  Court  Number  90-1754  V. 

135.  Constance  Petreikis,  Chicago, 
Illinois,  Claims  Court  Number  90-1755 
V. 

136.  Joanne  Hatem,  Manhasset,  New 
York,  Claims  Court  Number  90-1756  V. 

137.  John  and  Diane  Bazley  on  behalf 
of  Jesse  Bazley,  Phoenix,  Arizona, 

Claims  Court  Number  90-1757  V. 

138.  Alesia  Allen  on  behalf  of  Cortez 
Strong,  St.  Louis,  Missouri,  Claims  Court 
Number  90-1758  V. 

139.  William  Arrington  on  behalf  of 
James  Arrington,  Midland,  Texas, 

Claims  Court  Number  90-1759  V. 

140.  Arun  Agarwal  on  behalf  of  Anju 
Agarwal,  Ruston,  Louisiana,  Claims 
Court  Number  90-1760  V. 

141.  Leonard  Burke,  White  Plains, 

New  York,  Claims  Court  Number  90- 
1761  V. 
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142.  Donald  Rowlett  on  behalf  of 
Delores  Rowlett,  Henderson,  Tennessee, 
Claims  Court  Number  90-1764  V. 

143.  Bennie  Pittman  on  behalf  of  Jesse 
Pittman,  Muskogee,  Oklahoma,  Claims 
Court  Number  90-1765  V. 

144.  Elizabeth  and  Robert  Rollick  on 
behalf  of  Richard  Rollick,  Suffolk 
County,  New  York,  Claims  Court 
Number  90-1766  V. 

145.  Mami  Salit  on  behalf  of  Alex 
Salit,  Mill  Valley,  California,  Claims 
Court  Number  90-1767  V. 

146.  Lige  Tatone  on  behalf  of  Timothy 
Tatone,  San  Juan,  Puerto  Rico,  Claims 
Court  Number  90-1768  V. 

147.  Judy  Brown  on  behalf  of  Leslie 
Brown,  Zachary,  Louisiana,  Claims 
Court  Number  90-1769  V. 

148.  Barbara  Falotico  on  behalf  of 
Stephen  Falotico,  New  Brunswick,  New 
Jersey,  Claims  Court  Number  90-1770  V. 

149.  Mary  Taylor  on  behalf  of  Russell 
Taylor,  Houston,  Texas,  Claims  Court 
Number  90-1771  V. 

150.  Jeffrey  Collen  on  behalf  of 
Gregory  Collen,  Naperville,  Illinois, 
Claims  Court  Number  90-1772  V. 

151.  Jack  and  Terry  Riley  on  behalf  of 
Melissa  Riley,  Bellaire,  Ohio,  Claims 
Court  Number  90-1773  V. 

152.  Dona  Card,  Ashtabula,  Ohio, 
Claims  Court  Number  90-1774  V. 

153.  Robert  and  Elizabeth  Rollick  on 
behalf  of  Elizabeth  Rollick,  Suffolk 
County,  New  York,  Claims  Court 
Number  90-1775  V. 

154.  Patricia  and  Melvin  Shute  on 
behalf  of  Claudia  Shute,  Gibbstown, 
New  Jersey,  Claims  Court  Number  90- 
1776  V. 

155.  Jeanne  Forcillo  on  behalf  of 
Danielle  Forcillo,  Bakersffeld,  California, 
Claims  Court  Number  90-1777  V. 

156.  Barry  and  Elizabeth  Satanek  on 
behalf  of  Sabrina  Satanek,  Uniontown, 
Pennsylvania,  Claims  Court  Number  90- 
1778  V. 

157.  Rebecca  Pekarovic,  Warren, 

Ohio,  Claims  Court  Number  90-1779  V. 

158.  Estellar  H.  Young  on  behalf  of 
Courtney  L.  Young,  Deceased,  Chicago, 
Illinois,  Claims  Court  Number  90-1780 
V. 

159.  Melissa  Spratling,  Houston, 

Texas,  Claims  Court  Number  90-1781  V. 

160.  Tiffany  Reynolds,  Little  Rock, 
Arkansas,  Claims  Court  Number  90-1782 
V. 

161.  Lee  and  Eula  Kroll  on  behalf  of 
Michael  Lacy,  Tecumseh,  Nebraska, 
Claims  Court  Number  90-1783  V. 

162.  Charles  and  Shirley  Fair  on 
behalf  of  Kathy  Fair,  Johnson  City, 
Tennessee,  Claims  Court  Number  90- 
1784  V. 

163.  Donna  Bergsten  on  behalf  of 
Joshua  Benson,  Apple  Valley, 


Minnesota,  Claims  Court  Number  90- 
1785  V. 

164.  Elaine  Murray  on  behalf  of 
Thomas  Murray,  Deceased,  Cresco, 
Iowa,  Claims  Court  Number  90-1786  V. 

165.  Murvil  Crawford  on  behalf  of 
Catherine  Crawford,  Mansfield,  Ohio, 
Claims  Court  Number  90-1787  V. 

166.  Lisa  Graham  on  behalf  of 
Zachary  Graham,  Delaware,  Ohio, 
Claims  Court  Number  90-1788  V. 

167.  Katherine  Korst,  Anoka, 
Minnesota,  Claims  Court  Number  90- 
1789  V. 

168.  Bruce  Thomas  on  behalf  of  Sarah 
Thomas,  Helena,  Montana,  Claims  Court 
Number  90-1790  V. 

169.  Ronald  Heaston  on  behalf  of 
Maria  Heaston,  Reno,  Nevada,  Claims 
Court  Number  90-1791  V. 

170.  Silvano  Flores  on  behalf  of  Davis 
Flores,  Pasadena,  Texas,  Claims  Court 
Number  90-1792  V. 

171.  Jonathan  Guerin  on  behalf  of 
Jordan  Guerin,  Charlotte,  North 
Carolina,  Claims  Court  Number  90-1793 
V. 

172.  Martin  Doran  on  behalf  of 
Andrew  Doran,  Deceased,  Bad 
Cannstatt,  Germany,  Claims  Court 
Number  90-1794  V. 

173.  Cindy  Harris  on  behalf  of  Capri 
Harris,  Atlanta,  Georgia,  Claims  Court 
Number  90-1795  V. 

174.  Walter  Kurgan  on  behalf  of 
Michele  Kurgan,  Syracuse,  New  York, 
Claims  Court  Number  90-1796  V. 

175.  David  Trevino  on  behalf  of 
Catherine  Trevino,  Robstown,  Texas, 
Claims  Court  Number  90-1797  V. 

176.  George  Chavez  on  behalf  of 
Cassandra  Chavez,  Sherman  Oaks, 
California,  Claims  Court  Number  90- 
1798  V. 

177.  Susan  and  Rodney  Downs  on 
behalf  of  Elizabeth  Downs,  Dearborn, 
Michigan,  Claims  Court  Number  90-1799 
V. 

178.  Karen  Barron  on  behalf  of 
Matthew  Barron,  Akron,  Ohio,  Claims 
Court  Number  90-1801  V. 

179.  Karla  Kirklano  on  behalf  of  Bjorn 
Kirklano,  Claremont,  New  Hampshire, 
Claims  Court  Number  90-1802  V. 

180.  Sandy  Gibson  on  behalf  of  James 
Schoning,  Deceased,  Denver,  Colorado, 
Claims  Court  Number  90-1803  V. 

181.  Paula  Massonova  on  behalf  of 
Tony  Massonova,  Kingston, 
Pennsylvania,  Claims  Court  Number  90- 
1804  V. 

182.  Bradley  Weaver,  Morrison, 

Illinois,  Claims  Court  Number  90-1805 
V. 

183.  Eddia  Bricker  on  behalf  of  Aaron 
Bricker,  Fresno,  California,  Claims  Court 
Number  90-1806  V. 


184.  Richard  Lange  on  behalf  of 
Janean  Lange.  St  Louis,  Missouri.  Claims 
Court  Number  90-1808  V. 

185.  Mitchell  Steen,  Hudson, 
Wisconsin,  Claims  Court  Number  90- 
1809  V. 

186.  Douglas  Snyder  on  behalf  of 
Derek  Snyder,  Cincinnati,  Ohio,  Claims 
Court  Number  90-1810  V. 

187.  Marcia  Buchner  on  behalf  of 
Marine  Knowlton,  Wileyville,  West 
Virginia.  Claims  Court  Number  90-1811 
V. 

188.  Gilbert  Roblez  on  behalf  of 
Derika  Roblez,  Denver  City,  Texas. 
Claims  Court  Number  90-1812  V. 

189.  Gene  Holloway  and  Peggy 
Swihart  on  behalf  of  Marc  Holloway, 
Marion,  Indiana,  Claims  Court  Number 
90-1813  V. 

190.  Barbara  Shimek  on  behalf  of 
Laurie  Shimek.  Brooklyn,  New  York, 
Claims  Court  Number  90-1814  V. 

191.  Gregory  Moore  on  behalf  of  Kristi 
Morre,  New  Richmond,  Wisconsin, 
Claims  Court  Number  90-1815  V. 

192.  Barbara  Wehrman  on  behalf  of 
Melissa  Wehrman.  Munster.  Indiana, 
Claims  Court  Number  90-1816  V. 

193.  George  McCutchen  on  behalf  of 
Timothy  McCutchen,  Denver,  Colorado, 
Claims  Court  Number  90-1817  V. 

194.  Patricia  Velat  on  behalf  of 
Richard  Velat  Pikeville,  Kentucky,' 
Claims  Court  Number  90-1818  V. 

195.  Paul  DeLange  Jr.  on  behalf  of  Paul 
DeLange  IB,  Norfolk,  Virginia,  Claims 
Court  Number  90-1819  V. 

196.  Kathy  Jones  on  behalf  of  Leah 
Jcnes,  Barrington,  Illinois,  Claims  Court 
Number  90-1821  V. 

197.  Justin  Guckin,  New  Haven, 
Connecticut  Claims  Court  Number  90- 
1822  V. 

Dated;  August  7, 1991. 

Robert  G.  Harmon, 

Administrator. 

[FR  Doa  91-19240  Field  8-12-91;  8:45  am] 
MLUNO  CODE  4160-15-in 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-060-01-4212-13;  CACA  28304] 

California  Desert  District,  Realty 
Action,  Exchange  of  Public  and  Private 
Lands  In  San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  Realty  Action  CACA 
28304,  Exchange  of  Public  and  Private 
Lands. 
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summary:  The  following  described 
public  lands  in  San  Bernardino  County 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976:  43  U.S.C.  1716: 

San  Beraardino  Meridian,  California 
T.  5  N.,  R.  3  W. 

Sec.  6, 

lots  13  and  14; 

T.  6  N..  R.  3  W. 

Sbc.  31 

wv4r^y4Nwy4SEy4, 

EViNWViNWy4SEy4, 

NEy4Swy4Nwy4SEy4. 

SEy4Swy4Nwy4SEy4. 

Nwy4SEy4Nwy4SEy4. 

swy4SEy4NWV4SEy4. 

wv4NEy4Swy4SEy4, 

NEy4Nwy4Swy4SEy4. 

sytNwy4Swy4SEy4, 

Ey!Swy4Swy4SEVi, 
and  WViSEy4SWy4SEy4; 

T.  6  N.,  R.  4  W. 

Sec.  20, 

lota  5, 6,  7  and  8;  and  SEy4SWy4; 

Sec.  21. 

lots  10  and  11; 

Sea  28. 

N%NWy4.  and  SWy4NWy4: 

T.  8  N..  R.  4  W. 

S6C  19 

W%f^y4.  and  lot  1  of  NWy4: 

The  selected  public  lands  aggregate  809.49 
acres. 

In  exchange  for  all  or  a  portion  of 
these  lands,  John  R.  Cooley  has  offered 
the  following  non-Federal  lands  in  San 
Bernardino  County: 

Mount  Diablo  Meridian,  California 
T.  31  S..  R.  45  E. 

Sec.  31. 

lots  1.  2,  3  and  4,  EWNVt,  and  EW, 

San  Bernardino  Meridian,  California 
T.  11  N.,  R.  7  E. 

Sec.  2, 

Ey!SEy4: 

Sec.  11, 

NM!NEy4: 

T.  12  N..  R.  8  E. 

Sec.  26, 
swy4swy4: 

Sec.  27, 

SEy4SE^; 

Sec.  34, 

NEy4NEy4: 

Sec.  35, 

Nwy4Nwy4: 

The  offered  non-Federal  lands  aggregate 
986.64  acres. 

The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  within  the 
Black  Mountain  Cultural  Area  and  Area 
of  Critical  Environmental  Concern,  the 
Western  Mojave  Land  Tenure 
Adjustment  Project  Area  Consolidation 
Zone,  the  Rasor  Off-Highway  Vehicle 
Area,  and  the  East  Mojave  National 
Scenic  Area.  Acquisition  of  the  offered 
parcels  is  speciffed  in  adopted  and  draft 


specific  plans  for  these  areas  as 
prescribed  in  the  California  Desert 
Conservation  Area  Plan,  as  amended. 

Disposal  of  the  isolated  and 
fragmented  selected  land  parcels  is 
consistent  with  the  land  tenure 
adjustment  objectives  of  the  California 
Desert  Conservation  Area  Plan,  as 
amended.  The  exchange  would  benefit 
the  general  public  and  the  private 
sector.  The  public  interest  would  be  well 
served  by  completing  the  exchange. 

The  public  lands  to  be  conveyed  wjU 
be  subject  to  the  following  terms  and 
conditions: 

A.  Reservations  to  the  United  States 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  The  right  to  itself,  its  permittees  or 
licensees  to  enter  upon,  occupy  and  use 
any  part  or  all  of  lot  7  and  the 
SEy4SWV^,  Section  20  and  the 
SWy4NWy4,  section  28,  T.  8  N..  R.  4  W., 
SBM  lying  within  20  feet  of  the 
centerline  of  transmission  line  right-of- 
way  of  the  Southern  California  ^ison 
Company,  Serial  No.  CALA  023184,  for 
the  purposes  described  in  Power  Site 
Classification  241  (November  11, 1929), 
and  set  forth  in  and  subject  to  the 
limitations  of  section  24  of  the  Federal 
Power  Act  of  June  10, 1920,  as  amended 
(43  U.S.C.  818). 

3.  There  will  be  no  mineral 
reservation  to  the  United  States.  All 
minerals  will  be  conveyed  in  the 
exchange  patent(s).  The  mineral  estate 
to  be  conveyed  has  no  known  value. 

B.  Third  Party  Rights 

The  public  lands  would  be  patented 
subject  to:  1.  A  right-of-way  not  to 
exceed  33  feet  in  width  to  be  located 
along  the  north,  south,  east  and  west 
boundaries  of  said  land  for  roadway 
and  public  utility  purposes,  as  to  each 
selected  public  land  parcel  patented 
within  section  6,  T.  5  N.,  R.  3  W.,  SBM 
and  section  31,  T.  6  N.,  R.  3  W.,  SBM.  2. 
Those  rights  for  construction,  operation 
and  maintenance  of  the  33kV  Victor-Oro 
Grande  electric  distribution  line  granted 
to  the  Southern  California  Edison 
Company,  its  successors  or  assigns,  by 
right-of-way  Serial  No.  CALA  023184, 
pursuant  to  the  Act  of  March  4, 1911,  as 
amended  (43  U.S.C.  961),  as  to  portions 
of  lot  7  and  the  SEV4,SWV4,  section  20 
and  the  SWV4,  NW%,  section  28,  T.  6  N., 
R.  4  W.,  SBM. 

3.  Those  rights  for  construction, 
operation  and  maintenance  of  the  500 
kV  DC  Intermoimtain  Power  Project 
electric  transmission  line  granted  to  the 
Intermountain  Power  Agency,  its 
successors  or  assigns,  by  right-of-way 


Serial  No.  CACA  8294,  pursuant  to  the 
Act  of  October  21, 1976  (43  U.S.C.  1761), 
as  to  portions  of  lots  7  and  8,  section  20 
and  lots  9, 10  and  11,  section  21,  T.  6  N., 
R.  4  W.,  SBM. 

4.  Those  rights  for  construction, 
operation  and  maintenance  of  an  access 
roadway,  underground  water  pipeline 
and  electric  line  granted  to  John  R. 
Cooley  by  right-of-way  Serial  No.  CACA 
13783  as  to  portions  of  lots  13  and  14, 
section  6,  T.  5  N.,  R.  3  W.,  SBM  and  the 
E%SWy4SWy4SEy4,  section  31,  T.  6  N., 
R.  3  W.,  SBM  would  merge  with  the  title 
when  the  exchange  patent  issues. 

The  offered  title  to  be  acquired  by  the 
United  States  is  fee  simple,  surface  and 
all  minerals. 

On  June  6, 1991  all  of  the  selected 
public  lands  described  above  within 
sections  20,  21  and  28,  T.  6  N.,  R.  4  W., 
SBM  and  section  19,  T.  8  N.,  R.  4  W., 

SBM  were  segregated  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws,  by  publication  of 
the  exchange  base  segregation  notice  for 
the  Western  Mojave  Land  Tenure 
Adjustment  Project  (56  FR 109,  pp. 
26137-26139).  The  period  of  segregation 
is  for  a  two  year  period  ending  June  5, 
1993. 

As  provided  in  43  CFR  2201.1(b),  the 
publication  of  this  notice  in  the  Federal 
Register  shall  segregate,  subject  to 
existing  valid  rights,  the  selected  public 
lands  described  above  within  section  6, 
T.  5  N.,  R.  3.  W.,  SBM  and  section  31,  T. 

6  N.,  R.  3  W.,  SBM  ffom  all  other  forms 
of  appropriation  under  the  public  land 
laws  including  the  mining  laws  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  will  terminate  upon 
issuance  of  a  conveyance  document(s), 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation,  or 
two  years  from  the  date  of  this 
publication,  whichever  occurs  first. 

The  exchange  will  be  on  an  equal 
value  basis.  The  exchange  will  be 
equalized  by  acreage  adjustment,  by 
cash  pajnnent  by  John  R.  Cooley  in  an 
amount  not  to  exceed  25  percent  of  the 
fair  market  value  of  the  selected  public 
lands  to  be  patented,  or  by  waiver  of 
excess  value  owed  by  the  United  States. 

Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Lane,  Barstow,  CA  92311  (619)  256-3591, 
and  the  California  Desert  District  Office, 
6221  Box  Springs  Blvd.,  Riverside,  CA 
92507-0714. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register  interested 
parties  may  submit  comments  to  the 
District  Manager,  California  Desert 
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District  at  the  above  address.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  Augnst  6, 1901. 

James  L  WHQains, 

Acting  District  Manager. 

[FR  Doa  91-19160  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  4310-40-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  31, 
1991.  Pursuant  to  S  60.13  of  36  CFR  Part 
60  written  comments  concerning  die 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  s^uld  be 
submitted  by  August  28, 1991. 

Carol  D.  Shidl 

Chief  of  Registration.  National  Register. 

GEORGIA 

Bartow  County 

First  Presbyterian  Church,  IBS  W.  Main  St. 
Cartersvillc,  91001157 

Morgan  County 

O'Flaherty,  John,  House,  1000  Oconee  Rd.. 
Buckhead.  91001155 

Pulaski  County 

Merritt — Ragan  House,  316  Merritt  St, 
Hawldnsville,  91001156 

Thomas  County 

BeutelL  Joe  M.  House,  101  Montrose  Dr., 
Thomasville,  91001158 

INDIANA 
Brown  County 

Grandview  Church,  Grandview  Ridge  Rd.  SE 
of  New  Bellsville.  Van  Buren  Township, 
New  Bellsville  vicinity,  91001160 

Daviess  County 

Carnahan,  Magnus,  /„  House,  511  E.  Main  St. 
Washington,  91001167 

Elkhart  County 

Bristol — Washington  Township  School,  304 
W,  Vistula  St,  Bristol,  91001164 

Jackson  County 

Wheeler,  Frank,  Hotel,  Jet.  of  Second  and 
Main  Sts.,  Freetown,  91001161 

Madison  County 

Paramount  Theater  Building,  1124  Meridian 
St.,  Anderson,  91001165 


Marion  County 

Golden  Hill  Historic  District,  Rou^ly 
bounded  by  36th  St,  337lh  St,  Governors 
Rd.,  the  rear  lot  Imes  behind  Golden  Hill 
Dr.,  and  Central  Canal,  Indianapolis, 
91001163 

St  Joseph  County 

Lakeville  High  School,  601  N.  Michigan  St, 
Lakeville,  91001166 

Scott  County 

Scottsburg  Depot,  43  S.  Railroad  St, 
Scottsb^  91001162 

KANSAS 

Lincoln  County 

Danske  Evangelist  Lutheran  Kirke,  Between 
Trail  and  Timber  Creeks  due  E  of  Denmark, 
Grant  Township,  Denmark  vicinity, 
91001154 

LOUISIANA 

St  Mary  Parish 

Southwest  Reef  Lighthouse,  Jet  of  Bellevue 
Front  and  Cwton  Sts.,  Berwick,  91001152 

TEXAS 

Rusk  County 

Hudnall—Pirtle  Site,  Address  Restricted, 
Easton  vicinity,  91001159 

Taylor  County 

Parramore  Historic  District,  Bounded  by 
Orange,  N.  8th,  alley  between  Grape  and 
Mulberry,  and  N.  7th  Sts.,  Abilene. 

91001153. 

[FR  Doc.  91-19140  Filed  8-12-91;  8:45  am] 

BILUNO  CODE  SSie-TO-H 


JUDICIAL  CONFERENCE  OF  THE 
UNITEO  STATES 

Draft  Report  on  Proposed  Standard 
Electronic  Citation  System 

agency:  Judicial  Confermtee  of  the 
United  States. 

action:  Request  fw  comments  and 
notice  of  hearing. 

summary:  The  Library  Program 
Subcommittee  of  the  Judicial  Conference 
Committee  on  Automation  and 
Technology  developed  a  draft  report  on 
proposals  and  recommendations  for  a 
standard  electronic  citation  system  for 
the  electronic  dissemination  of  federal 
court  opinions.  Interested  parties  are 
requested  to  submit  written  comments 
to  the  Article  III  Judges  Division. 

The  Library  Pr^am  Subcommittee 
plans  to  hold  a  hearing  on  the  proposal 
in  Washington,  DC,  on  September  12 
and  13, 1991.  Those  interested  in 
appearing  before  the  Subcommittee  in 
person,  should  submit  a  written  request 
to  the  Article  III  Judges  Division  stating 
the  name,  address,  and  telephcme 
number  of  the  witness  and  the  particular 


topiejs)  to  be  addressed.  The 
Subcommittee  will  select  representative 
witnesses  to  testify. 

A  final  report  will  be  prepared  in 
November  for  presentation  to  the 
Committee  on  Automation  and 
Technology  when  it  meets  in  January 
1992. 

dates:  Written  comments  on  the  report 
should  be  received  on  or  before  August 
26, 1991.  Written  requests  to  appear  at 
the  hearing  should  be  received  no  later 
than  September  3, 1991.  The  hearing  will 
be  held  in  the  Ceremonial  Courtroom 
(#20),  U.S.  Courthouse,  3rd  & 
Constitution  Avenue  NW.,  Washington, 
DC,  at  9  ajn.  on  September  12, 1991. 
addresses:  Comments  and  requests  to 
appear  should  be  mailed  to  the  Article 
III  Judges  Division,  Administrative 
Office  of  the  U.S.  Courts,  Washington, 
DC  20544. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Coimtryman,  Article  III  Judges 
Division,  Administrative  Office  of  the 
U.S.  Courts,  Washington,  DC  20544, 
telephone:  FTS/202  633-8350. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  is  a  rejiort  of  the  Library  Program 
Subcommittee  of  the  Judicial  Conference 
Committee  on  Automation  & 

Technology.  The  Judicial  Conference  is 
the  policy-making  body  of  the  fedm-al 
courts.^  The  Conference  c^rerates 
through  a  network  of  committees 
creat^  to  address  aiul  advise  on  a  wide 
variety  of  subjects  such  as  automation, 
personnel  probation  and  sentencing, 
procurement  space,  security,  and 
judicial  salaries  and  benehts.  The 
Judicial  Conference  and  its  committees 
are  staffed  by  the  Administrative  Office 
of  the  United  States  Courts  (the  AO), 
which  assisted  in  the  preparation  of  this 
report. 

At  its  Mardi  1990  session,  the  Judicial 
Conference  agreed  to  encourage  courts 
to  allow  the  use  of  parallel  electronic 
citations  to  federal  court  opinions.  In 
February  of  1991  a  proposal  on 
electronic  citations  was  circulated  to 
circuit  court  lituarians,  appellate  court 
clerks,  and  some  computer  assisted  legal 
research  (CALR)  publishers.  In  June 
1991,  the  Automation  ft  Technology 
Committee  referred  this  matter  to  its 
Library  Program  Subcommittee  and 
requested  that  the  Subcommittee 


'  The  Qiief  Jnstice  of  the  United  States  is  the 
presiding  ofTicer.  Membership  it  comprised  of  the 
Oiief  Judge  of  each  Judicial  rirenit.  the  Chief  Judge 
of  the  Court  of  Internatioaal  Trade,  and  a  district 
Judge  from  each  regional  judicial  dreuit  who  la 
elected  for  a  term  of  three  years  by  the  circuit  and 
district  judges  of  the  circuit  represented. 


I 
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develop  a  proposed  electronic  citation 
format  and  solicit  comment  on  it  from 
the  courts.  CALR  publishers,  other 
publishers,  and  representatives  of  the 
Blue  Book  and  Maroon  Book. 

The  Subcommittee  developed  the 
proposals  and  recommendations 
contained  herein  and  authorized 
distribution  of  this  document  for 
comment.  The  Subcommittee  will  review 
the  comments  received  and  will  present 
its  conclusions  and  recommendations  to 
the  full  Committee  at  its  January  1992 
meeting. 

n.  Introduction 

The  purpose  of  a  parallel  electronic 
citation  is  to  allow  persons  doing  legal 
research  electronically  to  locate  easily 
the  opinion  being  cited.  The  electronic 
citation  is  not  meant  to  replace  the 
citation  to  the  printed  opinion. 

The  issue  of  parallel  electronic 
citations  arose  as  the  AO  was 
developing  a  system  to  disseminate 
appellate  court  opinions  electronically. 
The  system,  known  as  EDOS  (Electronic 
Dissemination  of  Opinions  System), 
uses  an  electronic  bulletin  board  to 
provide  public  access  to  court  opinions. 
Users  of  the  system  would  include  print 
and  electronic  publishers,  the  media, 
government  and  private  attorneys,  and 
anyone  interested  in  a  particular  court 
opinion.  The  issues  related  to  electronic 
citations  are  closely  tied  to  EDOS 
issues,  and  consequently  the  approach 
to  implementing  EX)OS  is  also  discussed 
in  this  report. 

EDOS  was  originally  envisioned  as  a 
central  dissemination  system.  Electronic 
versions  of  opinions  were  to  be 
uploaded  to  a  central  system,  and 
publishers  would  receive  high  speed 
transmissions  of  opinions  from  the 
central  system.  Initially,  however, 
individual  courts  of  appeals  began  using 
electronic  bulletin  boards.  The  AO 
developed  software  called  the  Appeals 
Court  ^ectronic  Service  (ACES),  which 
is  currently  installed  in  the  Fourth  and 
Ninth  circuits.  An  alternative  electronic 
bulletin  board  program  called  Court 
Information  Transmitted  Electronically 
(CITE)  is  installed  in  the  Sixth  Circuit. 
Based  on  this  experience,  it  was  decided 
that  a  decentralized  approach  to 
electronic  dissemination  was  more 
appropriate  than  a  centralized  system. 
ET)OS  is  the  umbrella  name  for  an 
electronic  bulletin  board  used  to 
disseminate  opinions. 

The  full  text  of  opinions  is  available 
on  EDOS  for  a  limited  period  of  time, 
and  anyone  with  a  computer  and 
modem  can  obtain  an  electronic  copy  of 
the  opinion.  A  cross  reference  by  case 
number  and  case  name  is  available  in 
the  EDOS  systems  currently 


implemented  in  the  circuits  but  full  text 
searching  is  not.  Implementation  of 
EDOS  in  all  the  courts  of  appeals  should 
be  completed  by  October  1, 1991.  * 

A  standard  form  of  citation  to 
electronically  obtained  opinions  is  being 
proposed  to  facilitate  their  use  in 
research  and  writing.  Although  EDOS 
software  is  available  and  a 
standardized  approach  to  naming  the 
electronic  versions  of  the  opinions  has 
been  proposed,  implementation 
procedures  at  the  courts  of  appeals  are 
still  being  developed.  Expansion  to 
district  and  bankniptcy  courts  is  being 
considered. 

III.  Current  Forms  for  Citing  Electronic 
Opinions 

There  are  two  primary  CALR 
publishers — Mead  Data  Central 
(publisher  of  the  LEXIS  legal  research 
data  base)  and  West  Publishing 
Company  (publisher  of  the  WESTLAW 
legal  research  data  base).  Each  company 
assigns  a  unique  document  number  to 
each  opinion  on  its  data  base,  but  the 
number  assigned  to  any  particular 
opinion  on  WESTLAW  is  different  from 
the  number  on  LEXIS.  The  LEXIS  and 
WESTLAW  numbers  are  sequential 
numbers  that  have  no  intrinsic 
meaning.* 

Guidance  to  citing  electronic  opinions 
is  given  in  the  Harvard  Blue  Book  and 
the  University  of  Chicago  Maroon  Book. 
The  Harvard  Blue  Book  states:  “If  an 
unreported  case  is  available  on  a 
computerized  legal  research  service, 
indicate  that  fact  parenthetically: 
Ostegaard  v.  DeMarco,  No.  91-127  (D. 
Wyo.  Aug.  7, 1992)  (LEXIS,  Genfed 
library,  Dist.  file)."  * 


*  The  Supreme  Court  of  the  United  States 
currently  disseminates  opinions  to  a  limited  number 
of  organizations  via  HERMES,  a  separate  computer 
system  not  part  of  EDOS.  The  organizations  with 
access  to  FffiRMES  then  are  responsible  for  broad 
distribution  to  the  public. 

*  Beginning  at  1  with  each  new  year.  Mead 
assigns  a  unique  sequential  number  to  each  opinion 
as  it  is  added  to  a  particular  library.  The  primary 
LEXIS  federal  libraries  are  US.  USARP,  DIST,  and 
CLCT.  Thus,  LEXIS  electronic  citations  are: 

1990  US  LEXIS  1 

1990  USAPP  LEXIS  1 

1990  DIST  LEXIS  1 

1990  CLCT  LEXIS  1 

West  also  assigns  a  sequential  number  to  all 
opinions  loaded  on  WESTLAW,  beginning  at  1 
again  with  each  new  year.  However,  West  does  not 
need  a  combination  of  the  file  name  and  sequence 
number  to  identify  uniquely  a  particular  opinion. 
West  just  assigns  a  sequential  number  regardless  of 
whether  the  opinion  is  U.S.  Supreme  Court  U.S. 
appellate  court,  U.S.  district  court,  or  a  state  court. 

A  West  customer  service  representative  said  the 
West  electronic  citation  numbers  go  up  into  the 
hundreds  of  thousands  each  year. 

*  A  Unifomt  System  of  Citation,  14th  Edition, 
Harvard  Law  Review  Association.  1986,  Sec.  10.7.2. 
p.51. 


The  University  of  Chicago  Maroon 
Book  identifies  both  LEXIS  and 
WESTLAW  formats  as  acceptable 
electronic  citations:  “For  computer 
research  service  citations,  follow  the 
form  used  by  the  service.  For  example, 
Gioda  V.  Saipan  Stevedoring  Company, 

Inc.,  1988  US  App  LEXIS  11248,  *16 

(9th  Cir). 

Gioda  V.  Saipan  Stevedoring  Company, 

Inc.,  1988  WL  8494, 13  (9th  Cir)."  * 
Each  LEXIS  cite  indicates  the  year  of  the 
decision,  the  jurisdiction  or  forum  of  the 
decision,  and  a  LEXIS  document 
number.  Each  WESTLAW  cite  indicates 
the  year  of  the  decision,  the  document 
number,  and  the  jurisdiction.  When  the 
print  citation  becomes  available,  this 
citation  is  suppressed  but  still  available 
for  retrieval. 

Thus,  three  citation  formats  are 
currently  used  for  citing  to  electronically 
available  documents:  (1)  IdentiHcation 
by  case  number,  jurisdiction,  and  date, 
plus  electronic  data  base  publisher  and 
hie;  (2)  year,  jurisdiction,  and 
WESTIAW  document  number;  and  (3) 
year,  jurisdiction,  and  LEXIS  document 
number.  Such  citations  are  used 
principally  for  identifying  imreported 
decisions,  because  under  current 
practices  the  citation  to  a  printed 
opinion  is  the  only  citation  to  be  used 
aher  an  opinion  is  published. 

All  three  electronic  citation  formats 
identify  the  court  issuing  the  opinion 
and  the  year  the  opinion  was  issued. 
These  are  important  because  they  help 
identify  the  extent  to  which  the  cited 
opinion  has  precedential  value.  Beyond 
that,  the  variations  in  format  from  the 
Blue  Book  to  the  Maroon  Book  reflect 
various  approaches  to  locating  the 
precise  document  being  referenced. 

The  Harvard  Blue  Book  format 
requires  both  case  number  and  precise 
date  to  pinpoint  the  decision  being  cited, 
because  several  different  opinions  can 
be  related  to  the  same  case  number. 

Both  CALR  publishers  have  settled  upon 
a  unique  document  number  as  the  best 
way  to  identify  an  opinion. 

The  University  of  Chicago’s  Maroon 
Book  approach  uses  the  CALR  publisher 
document  numbers;  however,  each 
major  publisher  uses  a  different  number 
for  the  same  opinion.  Citing  to  both 
LEXIS  and  WESTLAW  document 
numbers  is  cumbersome  and  leaves 
open  the  possibility  that  citations  to 
additional  publishers,  unique  numbers 
may  be  necessary  if  new  publishers 
enter  the  CALR  Held. 


*  The  Universty  of  Chicago  Manual  of  Legal 
Citation,  The  Lawyers  Co-operative  Publishing  Co., 
Bancroft-Whitney  Co.,  and  Mead  Data  Central,  Inc., 
1989,  Rule  4.2  (b).  p.l7. 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Notices 


38459 


If  a  unique  identifier  is  assigned  by  a 
court  to  each  opinion  which  is  made 
available  on  the  electronic  bulletin 
board,  that  identifier  could  be  used  to 
cite  to  the  electronic  record  without 
reference  to  a  CALR  publisher. 

IV.  Proposed  Recommendations 

The  Library  Program  Subcommittee 
met  on  June  14, 1991  and  agreed  upon 
the  following  proposals  for 
consideration  in  developing  and 
implementing  parallel  electronic 
citations: 

A.  Standard  electronic  citations 
should  be  permanent,  parallel  and  not 
interim  citations. 

B.  EDOS  and  standard  electronic 
citations  should  be  designed  broadly 
enough  so  they  can  be  used  for  district 
and  bankruptcy  courts,  and  even  for 
state  and  o^er  courts  if  they  wish  to 
follow  the  same  approach.  An 
assessment  of  expanding  electronic 
citation  to  district  and  bankruptcy 
courts  should  be  made  after  full 
implementation  and  subsequent 
evaluation  of  EDOS  in  the  courts  of 
appeals. 

C.  Electronic  citations  should  use  the 
letters  ECS  (for  “electronic  citation 
system”)  to  identify  electronic  document 
numbers. 

D.  The  standard  electronic  citation 
should  be  based  on  the  EDOS  file  name, 
because  an  electronic  citation  based  on 
case  number,  court,  and  date  is  not 
guaranteed  to  be  unique. 

E.  The  following  proposed  EDOS  file 
naming  structiu^  should  be  considered 
for  implementation.  The  recommended 
format  is  YYTSSSSP.XXX,  where  YY  = 
Year  of  Opinion,  T  =  Type  of  Court, 
SSSS  =  Sequence  Number,  P  = 
Published  and  Amended  Indicator,  and 
XXX  =  Court  Identifier.  Arabic 
numbers  for  the  sequence  number 
portion  of  the  name  should  be  used  until 
the  number  of  opinions  exceeds  9,999,  at 
which  time  the  &st  digit  of  the  sequence 
number  should  become  an  alphanumeric 
code. 

F.  The  actual  format  of  the  standard 
electronic  citation  should  be  the  same  as 
the  EDOS  file  name.  If  the  opinion  is 
printed  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  official  print  citation,  e.g.,  Ostegaard 

V.  DeMarco.  ECS  90A0322P.05,  369  F.2d 
976  (5th  Cir.  1990).  If  the  opinion  is  not 
available  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  case  name,  e.g.,  Ostegaard 
DeMarco,  ECS  90A0322P.05.  If  there  are 
amendments  to  the  opinion,  the 
electronic  citation  should  be  shown  with 
all  amending  file  names  included,  e.g., 
Ostegaard  v.  DeMarco,  ECS 
90A0322P.05  as  amended  by 


90A0322A.05,  90A0322B.05,  369  F.2d  976 
(5th  Cir.  1990). 

G.  Fixed  page  breaks  and  numbers 
within  the  electronic  document  should 
be  used  as  pinpoint  citations  in 
electronic  citations.  Fixed  page  breaks 
and  numbers  should  be  inserted  when 
an  opinion  is  completed  and  ready  to  be 
filed. 

H.  Standard  electronic  citations 
should  be  linked  to  EDOS  and 
implemented  in  conjimction  with  the 
electronic  dissemination  of  opinions  by 
the  federal  courts.  This  means  that 
implementation  of  electronic  citations 
for  appellate  court  opinions  would  begin 
immediately  upon  approval  by  the 
Judicial  Conference.  In  other  courts, 
implementation  of  electronic  citations 
would  depend  upon  the  availability  of 
their  opinions  on  EDOS. 

I.  All  opinions  plus  any  amending 
orders  should  be  posted  on  EDOS.  Thus, 
EDOS  would  contain  all  court  opinions, 
and  any  amendments  to  them,  rather 
than  just  published  opinions. 

J.  An  opinion  should  remain  posted  on 
EDOS  for  at  least  one  month.  Beyond 
that,  the  length  of  time  opinions  remain 
on  EDOS  should  be  determined  by  each 
court.  Notice  of  the  court's  policy  for 
length  of  time  an  opinion  remains  on 
EDOS  should  be  provided  when  the  user 
signs  on  to  that  court's  EDOS  bulletin 
board.  Each  month  an  archival  copy  of 
the  EDOS  data  base  should  be  made 
before  any  opinions  are  purged  fi'om  the 
data  base.  The  monthly  archives  of 
electronic  opinions  should  be  retained 
by  the  court  for  two  to  three  years. 

K.  Documents  should  be  offered  in  the 
court's  word  processing  format  and  any 
other  formats  a  coiui  chooses  to 
provide.  The  format(s)  offered  by  a  court 
should  be  listed  in  the  introductory 
information  presented  on  the  electronic 
bulletin  board. 

Background  and  analysis  supporting  the 
recommendations  for  implementing 
standard  parallel  electronic  citations  are 
presented  on  the  following  pages  of  this 
report. 

V.  Discussion  and  Analysis 
A.  Parallel  Citations 

Standard  electronic  citations  should 
be  permanent,  parallel  and  not  interim 
citations. 

Ciurently  the  two  primary  CALR 
publishers  are  Mead  Data  Central  and 
West  Publishing  Company.  However,  it 
is  likely  that  more  publishers  will  enter 
the  legal  electronic  publishing  market  in 
years  to  come  as  the  cost  barriers  to 
market  entry  drop.  Other  publishers 
probably  will  assign  their  own  unique 
opinion  identifier  numbers  if  a  standard 
electronic  citation  is  not  established. 


An  interim  citation  would  be  used 
until  a  print  citation  became  available. 

A  parallel  electronic  citation  would  be 
used  concurrently  with  a  print  citation 
and  would  remain  as  a  permanent  part 
of  the  opinion. 

Some  courts  and  law  offices  are 
reducing  their  print  collections  and 
partially  replacing  them  with 
subscriptions  to  online  legal  research 
data  bases  and/or  compact  disk  (optical 
disk)  publications.  While  it  is  important 
that  citation  to  printed  reports  of  court 
decisions  continue,  so  that  persons  who 
only  have  access  to  printed  reporters 
can  find  copies  of  referenced  decisions, 
it  is  also  important  for  the  judiciary  to 
establish  a  imiform  reference  to 
electronic  versions  of  court  decisions 
before  additional  versions  of  electronic 
citations  are  begim.  A  standard  parallel 
electronic  citation  would  allow  the 
increasing  number  of  persons  who  use 
electronic  searching  to  identify  and 
locate  the  electronic  version  of  an 
opinion  readily  without  regard  for  which 
company  publishes  the  opinion  or 
provides  die  electronic  data  base  of 
opinions. 

B.  Expansion  to  Other  Courts 

EDOS  and  standard  electronic 
citations  should  be  designed  broadly 
enough  so  they  can  be  used  for  district 
and  bankruptcy  courts,  and  even  for 
state  and  other  courts  if  they  wish  to 
follow  the  same  approach.  An 
assessment  of  expanding  electronic 
citation  to  district  and  bankruptcy 
courts  should  be  made  after  fidl 
implementation  and  subsequent 
evaluation  of  EDOS  in  the  courts  of 
appeals. 

In  establishing  a  standard  electronic 
citation  and  encouraging  parallel  use  of 
the  citation  with  the  print  citation,  the 
federal  judiciary  should  devise  a 
standard  citation  that  is  as  broad  as 
possible.  It  should  be  appropriate  for  not 
only  the  federal  appellate  courts  but 
also  the  district  and  bankruptcy  courts. 

EDOS  was  originally  conceived  as  a 
means  of  disseminating  appellate 
opinions.  It  is  currently  being 
implemented  in  the  courts  of  appeals.  In 
most  courts  of  appeals,  opinions  are 
funneled  to  a  central  person,  known  as 
an  “opinions  clerk,"  who  releases  the 
court's  opinions  for  publication.  Actual 
publication  is  done  under  contract  in 
most  circuits.  After  the  judge  completes 
an  opinion,  it  is  sent  to  the  printer.  In 
some  circuits,  the  printer  proofs  the 
opinion  and  provides  cite  checking 
services.  The  opinion  is  printed  within  a 
relatively  short  period  (two  days  to  two 
weeks),  and  after  the  judge  approves  the 
slip  opinion  for  release,  the  printer 
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produces  sufficient  copies  to  mail  to  the 
clerk,  the  judges  in  the  circuit,  and  a  list 
of  subscribers.  In  some  circuits  the 
subscriber  list  varies  depending  on 
w'bether  the  opinion  is  "published”  or 
not.  Two  circuits  already  use  electronic 
communications  to  send  opinions  to  the 
printer. 

In  most  district  and  bankruptcy 
courts,  the  judge  determines  that  an 
opinion  should  be  published  and  sends 
the  opinion  directly  to  the  publishers  in 
pre-addressed  envelopes  provided  by 
the  publishers.  A  copy  of  each  opinion  is 
sent  to  the  clerk’s  office  and  filed  in  the 
case  file,  but  in  most  district  and 
bankruptcy  clerks  offices,  no  one  person 
is  responsible  for  disseiriination  of 
opinions  to  publishers. 

If  EDOS  is  expanded  to  the  district 
and  bankruptcy  courts,  it  will  be 
necessary  to  change  current  procedures 
to  involve  the  clerk’s  office.  'The  clerk’s 
office  would  be  responsible  for  inserting 
the  date  filed,  assigning  the  sequence 
number  and  creating  the  related  EDOS 
file  name,  inserting  the  EDOS  file  name 
and/or  electronic  citation  et  the 
beginning  of  the  document,  checking  to 
see  that  pages  are  properly  defined  and 
numbered,  converting  the  document  to 
any  additional  ASCII  or  word 
processing  formats  necessary,  updating 
the  cross  reference  list  with  the  case 
name  and  new  opinion  file  name,  and 
uploading  •  the  renamed  file  to  the 
EDOS  bulletin  board. 

Most  district  and  bankruptcy  courts 
have  fewer  than  25  published  opinions 
per  month,  according  to  a  survey 
conducted  in  May  of  1991.  The  survey 
indicated  that  the  average  number  of 
unreleased  opinions  is  70  per  month  in 
district  courts  and  10  per  month  in 
bankruptcy  courts.  It  is  likely  that 
opinions  from  district  and  bankruptcy 
courts  can  be  uploaded  to  the  appellate 
court’s  EDOS  system. 

While  the  Judicial  Conference  has  no 
policy-making  role  for  the  United  States 
Tax  Court,  United  States  Court  of 
Veterans  Appeals,  United  States  Court 
of  Military  Appeals,  or  state  courts,  if  a 
broad  perspective  is  used  w'hen  the 
standard  federal  electronic  citation 
format  is  designed,  it  would  be  easy  for 
other  courts  to  adopt  a  similar  format. 
Such  standardization  probably  would  be 
appreciated  by  members  of  the  bar. 

As  many  as  26  appellate  state  courts 
now  distribute  opinions  electronically  to 
West  and/or  Mead,  Colorado,  New 
York,  and  California  are  publishing  their 
state  court  opinions  on  compact  disk, 
and  in  the  near  future.  Virginia  and  Utah 


*  ‘‘Uploading''  means  transmitting  a  copy  of  a  file 
over  telephone  lines  to  another  oompater  system 
and  leaving  the  copy  on  the  remote  computer. 


plan  to  publish  state  opinions  on 
compact  disk.  'The  New  Mexico  bar  has 
posted  state  appellate  court  opinions 
since  1987  on  LegalNet,  which  is  part  of 
a  larger  statewide  fiber  optic  network 
containing  a  variety  of  state  information 
that  can  be  accessed  and  searched  for 
$.60  per  minute.  State  and  bankruptcy 
docketing  data  is  also  available  on 
LegalNet.  Federal  courts  are  given  free 
access  to  the  New  Mexico  system  in 
return  for  supplying  electronic  versions 
of  their  opinions,  which  date  back  to 
1989. 

C.  Electronic  Citation  System  Name 

Electronic  citations  should  use  the 
letters  ECS  (for  "electronic  citation 
system")  to  identify  electronic  document 
numbers. 

Some  responses  to  the  February  1991 
proposal  suggested  that  the  citation 
name  should  identify  the  opinion  source 
as  a  federal  court.  TTie  electronic 
citation  system  has  been  designed  very 
broadly,  however,  so  that  it  can  be 
adopted  by  state  as  well  as  federal 
courts.  Therefore,  ECS  is  recommended 
to  facilitate  use  by  state  and  other 
courts. 

D.  Electronic  Citation  Based  on  EDOS 
File  Name 

The  standard  electronic  citation 
should  be  based  on  the  EDOS  file  name, 
because  an  electronic  citation  based  on 
case  number,  court,  and  date  is  not 
guaranteed  to  be  unique. 

Some  who  commented  on  the 
February  1991  proposal  to  base  the 
electronic  citation  on  the  EDOS  file 
name  saw  no  need  to  create  a  new 
numbering  system.  They  suggested 
continuing  to  use  the  case  number,  as 
provided  in  the  Blue  Book.  However, 
multiple  opinions  can  be  issued  for  one 
case  number.  For  a  case  number  to 
identify  an  opinion  uniquely,  it  must 
include  the  date  the  opinion  was  issued, 
the  court,  and  in  bankiuptcy  courts,  an 
adversarial  number.  Examples  of 
citations  using  case  number  for 
appellate,  district,  and  bankruptcy 
courts  are  shown  below: 

Court  of  appeals  citation  example:  No.  89- 

16372  (3d  Cir.  Feb.  28, 1991) 

District  court  example:  No.  CV-e9-2078-EFL 

(E.D.  Pa.  Feb.  28, 1991) 

Bankruptcy  court  example:  No.  89-00396, 

Adv.  No.  89-0084  (Bankr.  E.D.  Pa.  Feb.  28, 

1991) 

If  the  electronic  citation  is  based  on 
case  number  and  date  of  issue,  those 
items  are  already  available  on  the  first 
page  of  the  opinion.  Currently,  a  docket 
clerk  updates  the  word  processing 
document  with  the  date  of  filing.  If  an 
electronic  citation  is  based  on  the  EDOS 
file  name,  the  clerk  who  assigns  the  file 


name  for  EDOS  would  also  be  required 
to  add  that  citation  to  the  first  page  of 
the  opinion. 

There  is  an  argument  that  long  case 
numbers  will  lead  to  more  typographical 
errors.  While  it  is  unlikely  that  a  court 
would  issue  two  opinions  for  the  same 
case  number  on  the  same  date,  since  it 
is  within  the  realm  of  possibility,  case 
niunber  and  date  are  not  unique 
identifiers.  From  time  to  time 
bankruptcy  courts  issue  two  opinions  for 
the  same  case  on  the  same  day.  An 
opinion  citation  requires  a  unique 
identifier.  Mead  and  West  do  not 
include  the  case  number  in  the  file  name 
when  assigning  electronic  citation 
numbers  to  opinions  on  LEXIS  and 
WESTLAW. 

E.  Structure  of  EDOS  File  Name 

The  following  proposed  EDOS  file 
naming  structure  should  be  considered 
for  implementation.  The  recommended 
format  is  YYTSSSSP.XXX,  where 
YY=Year  of  Opinion,  T=Type  of  Court 
SSSS= Sequence  Number,  P= Published 
and  Amended  Indicator,  and 
XXX = Court  Identifier.  Arabic  numbers 
for  the  sequence  number  portion  of  the 
name  shoiild  be  used  until  the  number  of 
opinions  exceeds  9,999,  at  which  time 
the  first  digit  of  the  sequence  number 
should  become  an  alphanumeric  code. 

It  is  recommended  that  a  unique  file 
name  be  assigned  to  each  opinion  Issued 
by  a  court  and  posted  on  the  EDOS 
bulletin  board.  The  name  contains 
"codes”  for  the  year  issued,  the  type  of 
court  issuing  the  opinion  (S= supreme, 

A = appellate,  P= bankruptcy  appellate 
panel,  B= bankruptcy,  C= Claims  Court 
I = Court  of  International  Trade,  and 
D=di3trict),^  a  four-digit  sequence 
number,  a  published  and  amended 
indicator,  and  an  abbreviation 
identifying  the  issuing  court.  The  format 
is  YYTSSSSP.XXX,  where  YY=Year, 
T=Type  of  Court,  SSSS= Sequence 
Number,  P= Published  and  Amended 
Indicator,  and  XXX = Court  Identifier. 

For  example,  90A0322P.05  would  be 
assigned  to  a  published  opinion  issued 
in  1990  by  an  appellate  court  The  file 
name  shows  that  this  is  the  322nd 
opinion  filed  by  the  court  in  1990.  The 
"P”  following  322  means  it  is  a 
published  opinion;  a  “U”  would  indicate 
an  unpublished  opinion.  A  code  of  “A” 
throu^  “N”  indicates  the  level  of 
amendment  to  a  published  opinion;  a 


’’  Other  courts,  such  as  the  U.S.  Tax  Court  U.S. 
Court  of  Veterans  Appeals,  U.S.  Court  of  Military 
Appeals,  and  state  courts,  can  choose  other  court 
type  indicators  to  identify  opinions  from  their 
courts,  if  they  choose  to  adopt  this  fHe  naming 
convention  and  the  related  electronic  citation 
system. 
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code  of  “V”  through  “Z”  indicates  the 
level  of  amendment  to  an  impublished 
opinion.  The  issuing  court  is  the 
appellate  court  of  the  5th  Circuit  (shown 
as  “05”  in  the  code).  Attachment  1 
shows  a  list  of  the  court  identiher  codes. 

EDOS  systems  use  either  the  UNIX  or 
DOS  operating  systems.*  Most  users 
who  download  *  opinions  from  EDOS 
will  be  using  PC’s  with  DOS  operating 
systems.  Although  UNIX  system  file 
names  are  not  limited  to  11  characters, 
DOS  file  names  are.  If  EDOS  users 
download  a  file  with  more  than  11 
characters  to  a  personal  computer,  the 
file  name  will  be  truncated  afier  11 
characters.^*  This  is  not  a  major 
concern,  but  if  it  is  possible  to  create  a 
file  name  within  the  11-character  DOS 
constraint,  this  approach  will 
accommodate  the  most  users  and  will 
allow  all  users  to  have  the  same  file 
name  for  any  given  document.  The 
opinion  file  name  need  not  exceed  the 
11-character  DOS  limit,  unless  the  case 
number  is  to  be  included  as  part  of  the 
file  name. 

The  primary  issue  with  the  proposed 
EDOS  file  name  is  whether  a  sequence 
number  of  four  digits  is  sufficient  to 
accommodate  all  opinions  issued  by  any 
court  in  a  year.  With  a  four-digit 
sequence  number,  the  maximum 
opinions  per  year  per  court  would  be 
9,999.  A  search  of  LEXIS  showed  2,660 
opinions  in  1990  for  the  Southern  District 
of  New  York  District  Court  **  and  178 
opinions  for  the  Southern  District  of 
New  York  Bankruptcy  Court.  Since  the 
Southern  District  of  New  York  is  the 
largest  district  court,  a  four-digit  limit 
appears  to  be  sufficient  If  it  is 


*  UNIX  is  a  popular,  vendor-independent,  multi¬ 
user  operating  system.  DOS  stands  for  "Disk 
Operating  System;"  it  is  the  most  widespread 
operating  system  in  use  today  for  personal 
computers. 

*  "Downloading"  means  copying  a  61e 
electronically,  retrieving  the  copy  over  telephone 
wires,  and  receiving  it  in  one's  local  computer. 

If  the  person  downloading  is  selecting  only  a 
few  opinions,  truncation  should  not  be  a  problem, 
because  the  person  can  probably  identify  the  files 
and  will  not  be  apt  to  overlay  one  file  with  another 
of  the  same  name  bom  a  different  court.  However, 
those  who  download  all  the  opinions  posted,  such 
as  publishers,  ttie  Department  of  Justice,  or  state 
attorneys  general,  would  be  prone  to  overlay  files  if 
they  used  a  PC  for  downloading  and  file  names 
were  truncated.  Overlaying  a  file  erases  the 
underlying  file. 

If  the  file  name  is  used  as  the  citation  format  (as 
opposed  to  a  translation  of  the  file  name),  it  is  even 
more  important  to  stay  with  the  11-character  limit. 
Otherwise,  there  would  be  unnecessary  confusion 
with  a  file  name  of  mote  than  11  characters.  EDOS 
users  would  locate  a  document  with  a  file  name 
identical  to  the  citation  they  had.  but  the  file  name 
would  look  different  by  the  time  the  file  was 
traiuferred  to  their  computer,  because  the  name 
would  be  truncated. 

' '  This  figure  includes  U.S.  district  court  judge 
and  magistrate  Judge  (qiinions. 


subsequently  determined  that  all  orders, 
as  well  as  aU  opinions,  issued  by  a 
district  and/or  bankruptcy  court  are  to 
be  posted  on  EDOS  and  available  for 
electronic  citation,  then  four  Arabic 
number  digits  would  not  suffice. 
However,  it  would  be  possible  to  use  the 
same  proposed  structure  for  the  file 
name  if  the  alphabet,  instead  of 
numbers,  were  used  for  one  or  more  of 
the  four  digits  in  the  sequence  code.** 

F.  Format  of  Electronic  Citation 

The  actual  format  of  the  standard 
electronic  citation  should  be  the  same  as 
the  EDOS  file  name.  If  the  opinion  is 
printed  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  official  print  citation,  e.g.,  Ostegaard 
V.  DeMarco.  ECS  90A0322P.05.  369  F.2d 
976,  (5th  Cir.  1990).  If  the  opinion  is  not 
available  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  case  name,  e.g.,  Ostegaard  v. 
DeMarco,  ECS  90A0322P.05.  If  there  are 
amendments  to  the  opinion,  the 
electronic  citation  should  be  shown  with 
all  amending  file  names  included,  e.g., 
Ostegaard  V.  DeMarco,  ECS 
90A0322P.05  as  amended  by 
90A0322A.05,  90A0322B.05,  369  F.2d  976 
(5th  Cir.  1990). 

If  the  EDOS  file  name  is  used  as  the 
basis  for  the  citation,  the  citation  could 
be  the  EDOS  file  name  itself  (e.g., 
90A0322P.05).**  This  has  the  advantage 
of  not  requiring  any  translation  by  the 
clerk's  office  and,  if  opinions  were  to 
remain  on  EDOS  for  an  extended  time,  it 
would  allow  the  public  to  locate  and 
retrieve  documents  easily. 

Other  electronic  citation  formats  were 
considered,  such  as  the  general  format 
used  for  LEXIS  and  WESTLAW 
citations,  with  the  year  preceding  the 
identifying  source  name  and  the 
document  number  following  the  source 
name,  as  shown  in  the  example  below: 
Ostegaard  V.  DeMarco.  1990  5th  Cir. 

ECS  No.  322P,  369  F.2d.  976  (5th  Cir. 

1990). 

For  the  same  opinion,  if  it  were 
unpublished,  the  citation  would  be: 
Ostegaard  v.  DeMarco,  1990  5th  Cir. 

ECS  No.  322U 

Alternatively,  the  textual  citation  could 
follow  a  more  traditional  format: 


>*  If  the  alphabet  were  used  for  all  four  digits,  up 
to  456,975  opinions  and  orders  per  year  per  court 
could  be  numbered.  The  decimal  numbering  system 
uses  a  base  of  10,  whereas  an  alphabet  numbering 
system  uses  a  base  of  28. 

**  Note  that  the  EDOS  file  name  is  not  the  same 
as  the  case  file  name.  No  change  to  the  case  file 
numbering  scheme  is  proposed.  Instead,  a 
completely  separate  naming  scheme  is  being 
proposed  for  opinions. 


Ostegaard  V.  DeMarco,  ECS  No.  322P, 

369  F.2d.  976  (5th  Cir.  1990) 

An  unpublished  opinion  using  the  more 
traditional  format  would  be  ^own  as: 
Ostegaard  v.  DeMarco,  ECS  No.  322U 

(5th  Cir.  1990) 

Although  these  citation  formats 
appear  more  legible  than  the  file  name 
at  first  glance,  die  Subcommittee 
concluded  that  cases  with  precedential 
value  should  have  both  the  print  and 
electronic  citations.  The  electronic  file 
name  is  fairly  easy  to  decipher  when  it 
is  placed  next  to  the  traditional  print 
citation.  Therefore,  an  electronic 
citation  consisting  of  the  file  name  itself 
is  recommended. 

Using  the  file  name  is  not 
advantageous  when  referring  to  an 
amended  opinion,  because  the  original 
file  name  will  only  allow  retrieval  of  the 
original  (i.e.,  unanended)  opinion. 
However,  if  an  opinion  is  revised 
through  an  amending  order,  citation  to 
the  amending  order  will  only  allow 
retrieval  of  the  amending  older,  not  the 
original  opinion.  Therefore,  the 
Subcommittee  agreed  that  amended 
opinions  should  be  cited  by  giving  the 
file  name  of  the  original  opinion  plus  the 
file  names  of  all  amendments.  The 
amendments  are  like  pocket  parts.  In 
this  sense,  the  electronic  opinions  are 
not  as  “user  friendly”  as  the  printed 
opinions,  because  the  amendments  are 
not  integrated  into  the  opinions. 
Optionally,  all  amending  orders  could 
include  the  revised  opinion,  but  this 
would  require  additional  work  in  the 
judge’s  chambers  or  clerk’s  office.  Such 
an  approach  would  allow  an  electronic 
citation  to  the  latest  version  only  rather 
than  to  all  versions  of  the  opinion. 

G.  Pinpoint  Citations 

Fixed  page  breaks  and  numbers 
within  the  electronic  document  should 
be  used  as  pinpoint  citations  in 
electronic  citations.  Fixed  page  breaks 
and  numbers  should  be  inserted  when 
an  opinion  is  completed  and  ready  to  be 
filed. 

Some  comments  on  the  February  1991 
electronic  citation  proposal  noted  that 
the  proposed  format  did  not  contain 
page  munbers.  Pinpoint  citations 
probably  are  necessary.  Page  numbers 
vary  from  publisher  to  publisher  and  are 
appropriate  only  for  citations  to  a 
particular  case  reporter.  Moreover,  if 
one  wants  to  print  the  electronic  version 
of  the  document  cmd  use  pinpoint 
citations  to  locate  a  particular  passage, 
a  page  number  could  be  a  misleading 
pinpoint  citation.  Page  numbering  varies 
depending  on  the  printer  used  and  the 
defined  page  size  in  the  word  processing 
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document  Therefore,  if  page  numbers 
are  used  for  pinpoint  citation,  they  must 
be  inserted  with  fixed  (“hard”)  page 
breaks  and  a  clear  indication  of  the  page 
number. 

Paragraph  numbers  could  be  used,  but 
they  change  the  appearance  of  the 
opinion  and  therefore  are  not  desirable. 
Also,  paragraph  numbering  would 
require  extra  work  in  chambers  or  the 
clerk's  office  to  add  the  numbers. 

Theoretically,  pinpoint  citations 
should  not  be  a  problem.  Page  numbers 
are  necessary  for  printed  citations, 
because  one  must  go  to  a  book  to  look 
up  the  case,  and  it  is  inefficient  to  scan 
the  entire  opinion  to  find  the  cited  text. 
However,  a  parallel  electronic  citation  is 
another  matter.  It  is  to  be  used  with  an 
electronic  search,  and  the  best  way  to 
find  the  quote  is  to  search  for  the  quoted 
language  electronically.  When  one 
searches  an  electronic  data  base  of 
opinions  (whether  using  an  online  data 
base  or  optical  disk  system],  page 
numbers  are  an  anachronism.  On  the 
other  hand,  one  who  uses  electronic 
versions  of  opinions  may  want  to  print 
the  opinions. 

While  no  solution  is  perfect,  fixed 
page  breaks  and  numbers  in  the 
electronic  version  of  the  document 
provide  the  best  solution.  A  standard 
electronic  citation  to  a  particular 
quotation  on  page  seven  of  the 
electronic  file  would  then  be  shown  as 
Ostegaard  v.  DeMarco.  ECS 
90A0322P.05,  7,  369  F.2d.  976,  979  (5th 
Cir.  1990). 

//.  Timing 

Standard  electronic  citations  should 
be  linked  to  EDOS  and  implemented  in 
conjunction  with  the  electronic 
dissemination  of  opinions  by  the  federal 
courts.  This  means  that  implementation 
of  electronic  citations  for  appellate  court 
opinions  would  begin  immediately  upon 
approval  by  the  Ju^cial  Conference.  In 
other  courts,  implementation  of 
electronic  citations  would  depend  upon 
the  availability  of  their  opinions  on 
EDOS. 

A  standard  electronic  citation  based 
on  the  EDOS  file  name  will  only  work 
for  cases  issued  via  EDOS  (in  1992  and 
thereafter).  This  means  electronic 
citations  will  be  phased  in  gradually. 
There  are  no  plans  to  assign  electronic 
citations  to  older  opinions. 

I.  Items  To  Be  Posted  on  EDOS 

AH  opinions  plus  any  amending 
orders  should  posted  on  EDOS.  Thus, 
EDOS  would  contain  all  court  opinions 
and  any  amendments  to  them,  rather 
than  just  published  opinions. 

The  Lilvary  Program  Subcommittee 
recommends  posting  all  opinions. 


regardless  of  publishers’  interest,  so  that 
the  public  can  access  any  opinion  of  the 
court  at  least  for  a  limited  period  of 
time.*^  Opinions  will  be  posted  on 
EDOS  at  ^e  time  they  are  considered 
final  and  are  released  to  publishers. 

Judges  determine  which  opinions  are 
to  be  "published,”  and  only  published 
opinions  may  be  cited  as  precedent  in 
the  appellate  courts.  Some  district 
courts,  such  as  the  District  Court  for  the 
District  of  Columbia,  allow  citation  to 
unpublished  opinions  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia.  Increasingly,  publishers 
are  printing  "unpublished”  opinions 
with  a  notation  that  the  opinions  are 
impublished  and  not  to  be  cited  as 
precedent.  This  happens  when  the 
opinion  fits  the  subject  matter  of  a 
particular  publication  (e.g.,  computer 
law]  or  when  the  opinion  is  about  a 
newsworthy  case.  Many  “unpublished” 
opinions  are  available  in  the  LEXIS  and 
WESTLAW  data  bases.  The  term 
“released”  identifies  the  opinions  that 
are  available  to  researchers,  whether  or 
not  the  opinions  are  officially 
“published.” 

The  courts  could  make  it  easier  to 
obtain  published  opinions  by  posting 
them  on  EDOS  but  more  difficult  to 
obtain  the  electronic  version  of 
unpublished  opinions  by  not  making 
them  available  on  EDOS.  It  is  unlikely, 
however,  that  such  an  approach  will 
stop  publishers  from  obtaining  and 
releasing  unpublished  opinions. 
Therefore,  the  Subcommittee  decided  to 
endorse  the  posting  of  all  opinions  for  a 
limited  period  of  time,  but  to  include  as 
part  of  the  citation  itself  an  indicator 
showing  whether  the  opinion  is 
considered  “published”  by  the  court  that 
issued  the  opinion. 

/.  Length  of  Time  Opinions  Should 
Remain  on  EDOS 

An  opinion  should  remain  posted  on 
EDOS  for  at  least  one  month.  Beyond 
that,  the  length  of  time  opinions  remain 
on  EDOS  should  be  determined  by  each 
court.  Notice  of  the  court's  policy  for 
length  of  time  an  opinion  remains  on 
EDOS  should  be  provided  when  the  user 
signs  on  to  that  court’s  EDOS  bulletin 
board.  Each  month  an  archival  copy  of 
the  EDOS  data  base  should  be  made 
before  any  opinions  are  purged  fix)m  the 
data  base.  The  monthly  archives  of 
electronic  opinions  should  be  retained 
by  the  court  for  two  to  three  years. 

Federal  appellate  court  opinions  are 
published  in  printed  form  within  four  to 
six  weeks  of  receipt  by  the  publishers. 

When  diecoMione  were  held  with  vendor*  in 
1909,  only  opinion*  normally  releaaed  to  ptibli*liei* 
were  to  be  available  on  EO^. 


This  is  generally  true  for  district  and 
bankruptcy  court  opinions,  too,  although 
some  opinions  do  not  appear  for  six  to 
nine  months  after  they  are  issued.  It  may 
be  that  such  delays  occur  for  opinions 
released  only  after  someone  requests  an 
unpublished  opinion.  Some  lower  court 
opinions  are  released  only  after  an 
appellate  opinion  reviewing  the  lower 
court  opinion  has  been  issued. 

As  currently  implemented,  ACES  and 
CITE  are  not  substitutes  for  LEXIS  and 
WESTLAW,  because  full  text  search 
software  is  not  available  on  the 
electronic  bulletin  boards.  Legal 
research  data  bases  have  an  added 
value  in  the  search  software  provided 
by  the  publishers.  Moreover,  many 
researchers  will  prefer  books  to 
printouts  of  the  electronic  opinions. 

Reviewing  an  index  of  an  entire  year’s 
worth  of  opinions  would  be  daunting  in 
the  larger  appellate  and  district  courts 
for  EDOS  users  who  dial  in  to  retrieve  a 
particular  opinion.  The  clerk  of  the 
Ninth  Circuit  Court  of  Appeals 
estimated  that  judges  in  that  court 
produce  approximately  3,000  opinions 
per  year.  A  search  of  LEXIS  showed 
approximately  2,660  opinions  from  the 
Southern  District  of  New  York  in  1990. 

On  the  other  hand,  there  were  only  76 
opinions  in  LEXIS  issued  by  the 
Southern  District  of  Texas  in  1990.  An 
index  with  this  number  of  entries  would 
be  quite  manageable  for  the  public  to 
review,  and  it  would  even  be  possible  to 
maintain  two  years  of  opinions  at  that 
rate.  There  were  178  opinions  fi'om  the 
Southern  District  of  New  York 
Bankruptcy  Court  in  1990  and  28  from 
the  Southern  District  of  Texas 
Bankruptcy  Court.  The  chart  below  lists 
the  number  of  opinions  shown  on  LEXIS 
in  1990  by  selected  jurisdictions  for 
district  and  bankruptcy  courts. 


Jurisdiction 

No.  of 
district  court 
opinions 

No.  of 
banitfupicy 
court 
opmiorrs 

Southern  District  of 
NewYorit .  . . — 

^659 

178 

Eastern  Ostrict  of 
Pennsyfvtnia . 

2412 

154 

District  oH  the  District 
of  Cotumbia - 

1,030 

33 

Southern  District  of 
Florida . 

215 

81 

Central  District  of 
CaWomia . . . 

108 

42 

Southern  District  of 
Texas . .  . 

76 

28 

Based  on  the  variability  in  number  of 
opinions  published  in  each  district,  it 
appears  that  the  time  period  for  keeping 
opinions  on  EDOS  should  be  allowed  to 
vary  finm  court  to  court,  but  all  courts 
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should  retain  opinions  on  EDOS  for  at 
least  one  month. 

K.  Format  of  Documents  Posted  on 
EDOS 

Documents  should  be  offered  in  a 
court’s  word  processing  format  and  any 
other  formats  the  court  chooses  to 
provide.  The  format(8)  offered  by  a  court 
should  be  listed  in  the  introductory 
information  presented  on  the  electronic 
bulletin  board. 

Most  courts  use  WordPerfect  word 
processing  software,  which  is  widely 
available  in  the  legal  community,  but 
some  courts  use  Office  Power  by  CQ,  a 
product  popular  with  a  number  of  the 
larger  law  firms  but  not  available  on 
PC’s.  As  currently  contemplated,  there 
will  be  separate  subdirectories 
established  on  EDOS,  one  for  document 
files  in  the  court’s  word  processing 
format  and  one  for  the  same  documents 
in  ASCII  format.  Special  characters 
and  formatting  commands  are  stripped 
out  in  the  ASCII  version.  A  downloaded 
ASCII  document  looks  considerably 
different  fi'om  the  word  processing 
version  of  the  document. 

The  publishers  who  wish  to  obtain 
opinions  from  EDOS  can  acquire 
WordPerfect  word  processing  software 
and  either  acquire  Office  Power  or 
software  to  convert  Office  Powrer 
documents  to  a  format  preferred  by  the 
publisher.  The  public  can  find 
businesses  to  print  a  WordPerfect 
document  and/or  convert  it  to  another 
format,  but  they  would  have  more 
difficulty  locating  a  business  that  has 
Office  Power.  Therefore,  the  courts  with 
Office  Power  might  consider  converting 
Office  Power  documents  to 
WordPerfect. 

The  conversion  of  documents  to 
ASCII  and/or  any  format  other  than  the 
court’s  standard  word  processing  format 
will  require  time  from  a  secretary  or 
clerk.  Courts  may  want  to  assess 
whether  there  is  a  need  for  multiple 


ASCII  stands  for  American  Standard  Code  for 
Information  Interchange.  It  is  a  very  limited 
character  set  and  represents  the  lowest  common 
denominator  for  word  processing  programs.  ASCQ 
text  can  be  accepted  by  almost  any  word  processing 
software.  Most  word  processing  software  packages 
use  many  more  codes  than  are  available  in  ASCIL 
An  ASCn  version  is  usually  a  stripped-down 
version  of  a  document;  it  has  the  text  but  lacks 
many  of  the  formatting  features  found  in  a  word 
processing  document  such  as  imderlining,  bold,  and 
italics.  Footnotes  are  stripped  out  when  some  word 
processing  documents  are  converted  to  ASCII,  but 
this  is  not  the  case  when  WordPerfect  or  Office 
Power  documents  are  converted  to  ASCII. 


formats  after  they  have  had  some 
experience  in  operating  EDOS. 

William  R.  Buidiill,  Jr., 

Acting  Director. 

Attachment  1.— Court  Identifier 
Cooes 


Code 

Description 

US 

U.S.  Supreme  Court 

DC 

District  of  Columbia  Circuit 

01 

First  Circuit 

02 

Secorxf  Circuit 

03 

Third  Circuit 

04 

Fourth  Circuit 

05 

Fifth  Circuit 

06 

Sixth  Circuit 

07 

Seventh  Circuit 

08 

Eighth  Circuit 

09 

Ninth  Circuit 

10 

Tenth  Circuit 

11 

Eleventh  Circuit 

FC 

Federal  Orcuit 

ALN 

Northern  District  of  Alabama. 

ALM 

Middle  District  of  Alabama. 

ALS 

Southern  District  of  Alabama. 

AK 

District  of  Alaska. 

ARE 

Eastern  District  of  Arkansas. 

ARW 

Western  District  of  Arkansas. 

AZ 

District  of  Arizona. 

CAE 

Eastern  Disirict  of  CaUfomia. 

CAC 

Central  District  of  Califomia. 

CAN 

Northern  District  of  California. 

CAS 

Southern  District  of  Califomia. 

CO 

District  of  Colorada 

CT 

District  of  Connecticut. 

DE 

District  of  Delaware. 

DC 

District  of  Columbia. 

FLM 

Middle  District  of  Florida. 

FLN 

Northern  District  of  Florida. 

FLS 

Southern  District  of  Florida. 

GAM 

Middle  District  of  Georgia 

GAN 

Northern  District  of  Georgia 

GAS 

Southern  District  of  Georgia 

GU 

District  of  Guam. 

HI 

District  of  Hawak. 

ID 

District  of  Idaho. 

ILC 

Central  District  of  llllnoia 

ILN 

Northern  District  of  IHkxxa 

ILS 

Southern  District  of  IBinoia 

INN 

Northern  District  of  Indiana 

INS 

Southern  District  of  kxSana 

IAN 

Northern  District  of  Iowa 

IAS 

Southern  District  of  Iowa 

KS 

District  of  Kansaa 

KYE 

Eastern  District  of  Kentucky. 

KYW 

Western  District  of  Kentucl^. 

LAE 

Eastern  District  of  Louisiana 

LAM 

Middle  District  of  Louisiana 

LAW 

Western  District  of  Louisiana 

MA 

District  of  Massachusetta 

MD 

District  of  Maryland. 

ME 

District  of  Maine. 

M!E 

Eastern  District  of  Michigan. 

MIW 

Western  District  of  Michigan. 

MN 

District  of  Minrresota 

MOE 

Eastern  District  of  Missouri. 

MOW 

Western  District  of  Missouri. 

MP 

Northern  Mariarra  Islanda 

MSE 

Eastern  District  of  Mississippi. 

MSN 

Northern  District  of  Mississi^. 

MSS 

Southern  District  of  Mississippi. 

MSW 

Western  District  of  Mississippi. 

MT 

District  of  Montana 

NCE 

Eastern  District  of  North  Carolina 

NCM 

Middle  District  of  North  Caroiirta 

NCW 

Western  District  of  North  Carolina 

NE 

District  of  Nebraska 

NO 

Disirict  of  North  Dakota 

NH 

District  of  New  Hampshire. 

NJ 

District  of  New  Jersey. 

Attachment  1.— Court  Identifier 
Codes— Continued 


Coda 

OoKription 

NM 

District  of  Now  Mowoo. 

NV 

District  of  Nevada 

NYE 

Eastern  District  of  New  York. 

NYN 

Northern  District  of  New  York. 

NYS 

Southern  District  of  New  York. 

NYW 

Western  Oisbict  of  New  York. 

OHN 

Northern  District  of  Ohkx 

OHS 

Southern  OWrid  of  ONa 

OKE 

Eastern  OMrict  of  Oklahoma 

OKW 

Weatem  Disirict  of  Oklahoma 

OR 

District  of  Oregoa 

PAE 

Eastern  District  of  Pennsylvania 

PAM 

Middto  District  of  PermsyNania 

PAW 

Wostsfn  District  of  PonnsyivsniA. 

PR 

Disirict  of  PiMrto  Rkxx 

Rl 

District  of  Rhode  Wand. 

SC 

District  of  South  Carolina 

SO 

District  of  South  Dakota 

TNE 

Eastern  District  of  Tennesssa 

TNM 

Middte  Diskict  of  Tenrtessea 

TNW 

Western  Disirict  of  Tennesaea 

TXE 

Eastern  District  of  Taxaa 

TXN 

Northern  District  of  Texaa 

TXS 

Southern  District  of  Texas 

TXW 

Western  District  of  Texaa 

UT 

DWricI  of  Utah. 

VAE 

Eastern  District  of  Virginia 

VAW 

Western  District  of  Virginia 

VI 

District  of  Virgin  Wanda 

VT 

District  of  Vermont 

WAE 

Eastern  District  of  Washingtoa 

WAW 

Western  District  of  Washingtoa 

WIE 

Eastern  District  of  Wisconsia 

WIW 

Western  District  of  Wisconsia 

WVN 

Northern  District  of  West  Virginia 

WVS 

Southern  Disirict  of  West  Virginia 

WY 

District  of  Wyoming. 

[FR  Doc.  91-19126  Filed  8-12-ei;  8:45  am] 
BILUNQ  CODE 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
[Order  Na  1521-91] 

Certification  of  Central  Address  File 
System 

agency:  Department  of  Justice. 
action;  Notice. _ 

summary:  Notice  is  hereby  given  that, 
pursuant  to  section  242B(a)(4]  of  the 
Immigration  and  Nationality  Act,  as 
amended  (the  “Act”)  (8  U.S.C.  1252b),  a 
central  address  file  system  has  been 
created  to  preserve  notices  of  addresses 
and  telephone  numbers,  and  notices  of 
any  changes  thereto,  provided  by  aliens 
in  deportation  proceedings.  The 
Executive  Office  for  Immigration 
Review  shall  maintain  the  central  file  as 
part  of  its  automated  ANSIR  system. 
The  ANSIR  system  will  preserve  the 
addresses  and  telephone  numbers  of  the 
aliens  in  deportation  proceedings,  as 
well  as  those  of  their  attorneys  or 
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representatives  who  have  filed  a  notice 
of  appearance. 

The  Immigration  and  Naturalization 
Service  and  the  Executive  Office  for 
Immigration  Review  shall  have  access  to 
the  system.  Changes  to  the  information 
shall  be  made  by  the  Executive  Office 
for  Immigration  and  Naturalization 
Service. 

Ther  provisions  of  subsections  [a],  (b), 
(c),  and  (e)(1)  of  section  242B  of  the  Act, 
as  amended,  shall  be  effective  six 
months  from  the  date  of  certiff cation  of 
the  central  address  file  system. 
Subsection  (a)  requires  written  notice  to 
an  alien  in  deportation  proceedings  of, 
inter  alia,  the  nature  of  the  proceedings, 
the  time  and  place  of  proceedings  and 
the  consequences  of  the  failure  to 
appear  at  such  proceedings.  Notices 
shall  be  in  English  and  Spanish.  The 
alien  will  be  required  to  provide  the 
Attorney  General  with  a  written  record 
of  any  address  and  telephone  number, 
as  well  as  any  changes  thereto,  at  which 
he  or  she  may  be  contacted  respecting 
proceedings  under  section  242  of  the 
Act.  Subsection  (b)  provides  that  the 
alien  will  have  at  least  fourteen  days 
from  the  date  of  the  service  of  notice 
under  subsection  (a)  to  secure  coimsel. 
The  Attorney  General  shall  provide  for 
lists  of  counsel  who  are  available  to 
represent  aliens  in  deportation 
proceedings.  Under  subsection  (c),  an 
alien  who  fails  to  appear  at  a 
deportation  proceed^  after  receiving 
written  notice  required  by  subsection 
(a)(2)  may  be  ordered  deported. 
Subsection  (e)(1)  provides  that  an  alien 
against  whom  a  final  order  of 
deportation  is  entered  in  absentia  and 
who  was  provided  oral  notice  in  his  or 
her  own  language  or  in  a  language  he  or 
she  understands  of  the  time  and  place  of 
proceedings  and  the  consequences  of 
failing  to  appear,  will  not  be  eligible  for 
relief  from  deportation  as  specified  in 
subsection  (e)(5)  for  a  period  of  ffve 
years  after  the  date  of  entry  of  the  final 
order  of  deportation. 

EFFECTIVE  DATE:  This  certification  is 
effective  August  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  5107  Leesburg  Pike, 
suite  2400,  Falls  Church,  Virginia  22041 
(703)  756-6470. 

Pursuant  to  section  242B(a)(4)  of  the 
Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1252b),  I  certify  that 
the  central  address  file  system  has  been 
established.  The  system  will  preserve 
notices  of  addresses  and  telephone 
numbers  of  aliens  in  deportation 
proceedings,  and  notices  of  any  changes 
thereto,  and  addresses  and  telephone 


numbers  of  their  attorneys  or 
representatives  who  have  filed  a  notice 
of  appearance.  The  system  will  be 
maintained  by  the  Executive  Office  for 
Immigration  Review  for  the  purpose  of 
facilitating  communications  to  aliens 
regarding  deportation  or  other 
proceedings. 

The  notice-related  provisions 
contained  in  subsection  (a),  (b),  (c),  and 
(e)(1)  of  section  242B  of  the  Immigration 
and  Nationality  Act,  as  amended,  shall 
take  effect  on  February  13, 1991. 

Dated:  August  5, 1991. 

Dick  Thornburgh, 

Attorney  General. 

[FR  Doc.  91-19187  Filed  8-12-91;  8:45  am] 
BtUJNG  CODE  4410-10-H 


Lodging  of  Proposed  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  and 
State  of  Ohio  v.  City  of  Wellston,  Ohio, 
Civil  Action  No.  C2-87-1216  (S.D.  Ohio), 
is  available  to  the  public  for  review  and 
comment.  The  proposed  consent  decree 
resolves  litigation  in  this  matter  with 
respect  to  the  alleged  violation  by  the 
City  of  Wellston,  Ohio  (“Wellston”)  of 
effluent  limitations  in  its  National 
Pollutant  Discharge  Elimination  System 
(“NPDES")  permit.  The  permit  was 
issued  pursuant  to  the  Clean  Water  Act, 
33  U.S.C.  1342,  in  connection  with 
operations  at  the  municipal  wastewater 
treatment  facility  in  Wellston,  Ohio. 

The  decree  has  been  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio,  Eastern 
Division  on  June  25, 1991.  It  provides 
that  Wellston  will  construct, 
modifications  of  the  wastewater 
treatment  facility  and  undertake  a 
combined  sewer  overflow  compliance 
program  so  that  it  comes  into 
compliance  with  effluent  limits  and 
other  aspects  of  its  NPDES  permit.  The 
decree  also  provides  for  a  civil  penalty 
of  $17,000,  plus  interest,  to  be  paid  in 
two  installments. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
decree  for  30  days  fi'om  the  date  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
the  United  States  and  State  of  Ohio  v. 
City  of  Wellston,  D.J.  Ref.  No.  90-5-1-1- 
2874.  The  decree  may  be  examined 
without  charge  at  the  office  of  the 
United  States  Attorney  for  the  Southern 
District  of  Indiana,  Civil  Division  at  220 
United  States  Courthouse,  Columbus, 


Ohio  43215;  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street  NW.,  suite  600, 
Washington,  DC  20004  (Telephone:  (202) 
347-2072].  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $6.75 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library.” 
John  C.  Cruden 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-19195  FUed  8-12-01;  8:45  am] 
MLUNQ  CODE  4410-01-N 


Antitrust  Division 

National  Cooperative  Research 
Notifications;  Electrically  Heated 
Catalyst  Testing 

Notice  is  hereby  given  that,  on  July  24, 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  “the  Act”), 
written  notice  was  filed  by  the 
participants  in  the  Electrically  Heated 
Catalyst  Testing  Program 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Program  and  (2)  the 
nature  and  objectives  of  the  Program. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  Program  and  its 
general  areas  of  planned  activity  are 
given  below. 

The  parties  to  the  Program  are:  ARCO 
Products  Company,  BP  Oil  Company, 
Chevron  U.S.A.,  Inc.,  Exxon  Company 
U.S.A.,  Mobil  Oil  Corporation,  Shell  Oil 
Company,  Texaco  Refining  and 
Marketing,  Tosco  Refining  Company, 
Ultramar  Inc.,  Union  Oil  Company  of 
California,  California  Air  Resoiu'ces 
Board  (Stationary  Source  Division), 
California  Air  Resources  Board  (Mobile 
Source  Division),  and  Western  States 
Petroleum  Association. 

The  objective  of  the  Program  is  to 
plan  and  carry  out  research  and  tests 
designed  to  measure  and  evaluate 
automobile  exhaust  emissions  and  the 
potential  improvements  in  air  quality 
that  may  be  achieved  through  ffie  use  of 
electrically  heated  catalysts.  The 
purpose  of  this  study  is  to  provide  the 
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State  of  California  with  information  it 
may  use  in  its  efforts  to  reduce  the  total 
emissions  from  motor  vehicles  and 
thereby  improve  air  quality,  as  required 
by  the  California  Clean  Air  Act,  Cal. 
Health  &  Safety  Code  §§  39000  et  seq. 

Membership  in  the  Program  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification  disclosing 
any  changes  in  membership. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  91-19190  Filed  8-12-91;  8:45  am] 
BILLING  CODE  4410-01-M 


National  Cooperative  Research  Act 
Notifications;  Hampshire  Instruments, 
Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  6f  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  (“the  Act”), 
Hampshire  Instruments,  Inc. 
(“Hampshire")  on  July  11, 1991,  filed  a 
written  notification  on  behalf  of 
Hampshire  and  McDonnell  Douglas 
Electronic  Systems  Company 
(“MDESC)  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  this  agreement  and  (2) 
the  nature  and  objectives  of  this 
agreement.  The  notification  was  filed  for 
the  purpose  of  invoking  the  protections 
of  section  4  of  the  Act  which  limit  the 
recovery  of  antitrust  plaintiffs  to  actual 
daunages  under  specified  circumstances. 

Pursuant  to  section  6(b)  of  the  Act  the 
parties  to  this  agreement  and  the 
general  aueas  of  planned  activity  aue 
given  below. 

Hampshire  is  a  New  York  corporation 
with  its  principal  place  of  business  at  10 
Carlson  Road,  P.O.  Box  10159, 

Rochester,  New  York  14610. 

MDESC  is  a  Maryland  corporation 
with  its  principal  place  of  business  at 
P.O.  Box  516,  St  I^uis,  Missouri  63166. 

Hampshire  and  MDESC  have  agreed 
to  engage  in  a  joint  reseauch  effort  for 
the  application  of  MDESC’s  solid  state 
laser  technology  to  Hampshire's  point 
source  x-ray  lithography.  Generic  diode- 
pumped  laser  tec^ology  will  be 
developed  which  will  enable  the  design, 
construction,  and  demonstration  of  a 
high  performance  solid-state  laser 
system  which  in  turn  will  serve  the 
requirements  of  very  high-throughput 
advanced  x-ray  lithography 
workstations. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division, 

[FR  Doc.  91-19193  Filed  8-12-01;  8:45  am] 
BILUNG  CODE  4410-01-11 


National  Cooperative  Research 
Notifications;  National  Storage 
Industry  Consortium 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  (“the  Act"),  National 
Storage  Industry  Consortium  (“NSIC”) 
on  June  12, 1991,  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties, 
and  their  general  areas  of  planned 
activities  are  given  below. 

The  members  of  NSIC  are; 

Applied  Magnetics  Corp. 

Eastman  Kodak  Co. 

Quantum  Corp. 

Carlisle  Memory  Products 
International  Business  Machines 
Corporation 

Minnesota  Mining  &  Manufacturing 
Company 

Hewlett-Packard  Company 
Digital  Equipment  Corp. 

KOMAG  Ina 
VISqUS  Corp. 

Storage  Tec^ology  Corp. 

Maxoptix  Corp. 

Iomega  Corp. 

In  addition,  the  following  universities 
are  “University  Affiliate  Members”  of 
NSIC: 

University  of  California  at  Berkeley 
(UCB) 

University  of  California  at  Los  Angeles 
(UCLA) 

University  of  California  at  San  Diego 
(UCSD) 

University  of  Arizona 
University  of  Alabama 
Santa  Clara  University 
University  of  Minnesota 
Carnegie  Mellon  University 
Stanford  University 
Washington  University  (St.  Louis) 

Ohio  State  University 
University  of  Nebraska 
NSIC's  area  of  planned  activity  is 
sponsoring  reseai^  in  the  area  of 
information  storage  technology. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  91-19194  Filed  8-12-91;  8:45  am] 
BILLING  CODE  4410-«1-« 


National  Cooperative  Research  Act 
Notifications;  Petrotechnical  Open 
Software  Corp.;  Joint  Research  and 
Development  Venture 

Notice  is  hereby  given  that,  on  July  19, 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301,  etseq.  (the  “Act"), 
Petrotechnical  Open  Software 
Corporation  (“POSC")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically,  the  notification  stated 
that  the  following  additional  parties 
have  become  new,  non-voting  members 
of  POSC: 

Hallibiulon  Company,  11255  Kirkland 
Way,  suite  300,  KirUand,  WA  98033 
Hewlett-Packard  Company,  19091 
Pruneridge  Avenue,  Cupertino,  CA 
95014 

Digital  Equipment  Corporation,  4  Results 
Way,  Marlboro,  MA  01752 
Delft  Petroleum  Technologies,  Ina,  777 
N.  Eldridge  Parkway,  suite  TOO, 
Houston,  TX  77079-4465 
TNO  Institute  of  Applied  Geoscience, 
Schoemakerstrat  P.O.  Box  6012, 
2600  JA  DELFT,  The  Netherlands 
The  Petroleiun  Science  and  Technology 
Institute,  Dunedin  House,  25 
Ravelston  Terrace,  Edinburgh  EH4 
3EX,  Scotland,  UK 

Inforama  (SAJ  France,  7  Rue  Pasquier, 
75008  Paris,  France 

UK  Department  of  Energy  1  Place  Street, 
London  SWlE  5HE,  England,  UK 
AEA  Petroleum  Services,  Winfiith 
Technology  Centre,  Dorchester, 

Dorset  DT2  8DH,  England,  UK 
Open  Software  Foimdation,  11 
Cambridge  Center,  Cambridge,  MA 
02142 

Sun  Microsystems,  Ina,  12  Greenway 
Plaza,  suite  1500,  Houston,  TX  77046 
No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14, 1991,  POSC  filed 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  its  original  notifications 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(a)  of  the  Act  on  February  7, 

1991  (56  FR  5021), 

On  April  12, 1991,  POSC  filed 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  notifications  of  the  addition 
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of  members  pursuant  to  section  6(a}  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  7, 1991  (56  FR  21176). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  91-19192  Filed  8-12-91;  8:45  am] 
MLUNO  CODE  441»-01-ll 


National  Cooperative  Research  Act 
Notifications;  Reid  Vapor  Pressure  & 
Driveability  Index 

Notice  is  hereby  given  that,  on  July  24, 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  etseq.  ("the  Act”), 
written  notice  was  filed  by  the 
participants  in  the  Reid  Vapor  Pressure 
&  Driveability  Index  Testing  Program 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Program  and  (2)  the 
nature  and  objectives  of  the  Program. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b]  of  the  Act  the  identities  of 
the  parties  to  the  Program  and  its 
general  areas  of  planned  activity  are 
given  below. 

The  parties  to  the  Program  are:  ARCO 
Products  Company,  BP  Oil  Company, 
Chevron  U.S.A.,  Ind,  Exxon  Company 
U.S.A.,  Mobil  Oil  Corporation,  Shell  Oil 
Company,  Texaco  Refining  and 
Marketing,  Tosco  Refining  Company, 
Ultramar  Inc.,  Union  Oil  Company  of 
California,  California  Air  Resources 
Board  (Stationary  Source  Division), 
California  Air  Resources  Board  (Mobile 
Source  Division),  Western  States 
Petroleum  Association,  and  General 
Motors  Corporation. 

The  objectives  of  the  Program  is  to 
study  the  effects  of  varying  the  Reid 
Vapor  Pressure  (“RVP”)  level  of  fuels 
and  evaporative  emissions.  The  purpose 
of  this  study  is  to  provide  the  State  of 
California  with  information  it  may  use 
in  its  efforts  to  reduce  the  total 
emissions  from  motor  vehicles  and 
thereby  improve  air  quality,  as  required 
by  the  California  Clean  Air  Act,  Cal. 
Health  &  Safety  Code  §S  39000  et  seq. 

Membership  in  the  Program  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification  disclosing 
any  changes  in  membership. 

JoMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  91-19191  Filed  8-12-91;  8:45  am] 
WLLNNI  CODE  4410-01-11 


Federal  Bureau  of  Investigation 

Meeting  of  Uniform  Crime  Reporting 
(UCR)  Data  Providers  Advisory  Policy 
Board  (APB) 

The  UCR  APB  will  met  on  September 
3  and  4, 1991,  from  9  a.m.  until  close  of 
business  each  day  at  the  Sheraton 
Seattle  Hotel  and  Towers,  1400  Sixth 
Avenue,  Seattle,  Washington,  98101, 
telephone  number  (206)  621-9000. 

The  major  topics  of  discussion  will  be 
the  consideration  of  individual  state 
agency  participation  in  the  National 
Incident-Based  Reporting  System 
(NIBRS);  status  of  the  study  to 
determine  the  future  of  UCR  by  the 
Department  of  Justice  (DOJ);  a  report  by 
the  NIBRS  publication  subcommittee; 
redundancy  of  data  submission  to  the 
FBI  by  law  enforcement  entities;  and  a 
report  by  the  UCR  staff  on  the  progress 
of  1990  Hate  Crime  Data  Collection  and 
publications. 

The  meeting  will  be  open  to  the  public 
with  approximately  25  seats  available 
on  a  first-come,  first-served  basis.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  APB  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Committee  Management  Liaison 
Officer,  FBI,  at  least  24  hours  prior  to  the 
start  of  the  session.  The  notification  may 
be  by  mail,  telegram,  cable,  or  hand- 
delivered  note.  It  should  contain  their 
name,  corporate  or  Government 
designation,  and  consumer  affiliation, 
along  with  the  capsulized  version  of  the 
statement  an  outline  of  the  material  to 
be  offered.  A  person  will  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
except  with  the  special  approval  of  the 
Chairperson  of  the  Board. 

Inquiries  may  be  addressed  to  Mr.  J. 
Harper  Wilson,  Committee  Management 
Liaison  Officer,  Information 
Management  Division,  Federal  Bureau  of 
Investigation,  Washington,  DC  20535, 
telephone  number  (202)  324-2614. 

Dated:  August  5, 1991. 

William  S.  Sessions, 

Director. 

[FR  Doc.  91-19184  Filed  8-12-91;  8:45  am] 
WLUNQ  CODE  4410-<a-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Substance  Abuse  Program  in  the 
Workplace 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Request  for  comments  and 
information. 


summary:  The  Office  of  the  Assistant 
Secretary  for  Policy  (OASP)  is 
requesting  information  requesting 
employee  substance  abuse  programs, 
including  their  content,  cost  and 
effectiveness.  The  Department  of  Labor 
(DOL)  has  determined  that 
“comprehensive  substance  abuse 
programs”  are  one  of  the  most  effective 
ways  for  companies  to  address  the 
problem  of  substance  abuse  in  their 
workplace  and  seeks  this  information  in 
order  to  assist  small  business  in 
establishing  these  programs. 

OASP  is  requesting  a  variety  of 
nonproprietary  substance  abuse 
information  from  such  sources  as  the 
Federal  and  State  governments,  private 
industry,  community  groups  and 
national  associations.  The  information 
requested  includes,  but  is  not  limited  to: 
Federal  and  State  legislation; 
regulations  and  policies  arising  fi-om 
legislation  and  federally  mandated 
programs;  model  substance  abuse 
programs;  model  employee  assistance 
programs;  drug  awareness,  education, 
prevention  and  training  programs;  and 
general  training  requirements  that  have 
been  established  by  small  businesses 
and  community-based  service 
organizations. 

Information  is  also  requested  on 
currently  existing  automated  substance 
abuse  information  systems  that  can  be 
accessed  to  disseminate  information 
and  the  types  of  substance  abuse 
information  on  those  systems. 

DATES:  Comments,  information  and  data 
should  be  submitted  by  October  15, 

1991. 

ADDRESSES:  Written  submissions  in 
response  to  this  notice  should  be  sent  to 
the  attention  of  Mark  Wilson,  the  Office 
of  the  Assistant  Secretary  for  Policy, 

U.S.  Department  of  Labor,  room  S-2114, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210;  Telephone  (202) 
528-6054. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Wilson,  Office  of  the 
Assistant  Secretary  for  Policy,  U.S. 
Department  of  Labor,  Room  S-2114,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210;  telephone  (202)  523-6054. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  U.S.  Department  of  Labor,  in 
conjunction  with  the  Office  of  National 
Drug  Control  Policy  (ONDCP),  has  been 
given  a  leadership  role  in  addressing  the 
problem  of  substance  abuse  in  the 
workplace.  With  respect  to  illegal  drugs, 
ONDCP  has  identified  the  workplace  as 
one  of  the  key  sectors  in  which  a 
reduction  in  the  demand  for  drugs  is 
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essential  if  there  is  to  be  overall  success 
in  the  war  on  drugs.  This  need  can  best 
be  understood  with  reference  to  the 
National  Institute  on  Drug  Abuse 
(NIDA)  survey  which  found  that  68%  of 
drug  users  are  employed. 

T^e  Department  of  Labor  has  very 
speciHc  interests  in  reducing  the 
problem  of  substance  abuse  in  the 
workplace,  independent  of  the  issue  of 
legality.  Substance  abuse,  including  the 
abuse  of  legal  drugs  such  as  alcohol,  has 
a  profound  impact  on  the  workplace. 
The  costs  of  substance  abuse  have  been 
estimated  by  some  to  be  as  high  as  $200 
billion  annually.  SpeciHcally,  substance 
abuse  has  been  identified  as  a  major 
factor  in  the  health  and  safety  of 
workers.  It  is  a  major  problem 
contributing  to  the  dramatic  rise  in 
health  care  costs.  Sharply  rising  health 
care  costs,  in  turn,  have  become  a  major 
problem  when  collective  bargaining 
agreements  are  renegotiated.  Substance 
abuse  also  sharply  affects  the  ability  to 
mount  effective  employment  and 
training  programs.  Finally,  substance 
abuse  is  a  major  factor  in  limiting  this 
country’s  ability  to  perform  up  to  its  full 
competitive  potential. 

After  careful  examination  of  the 
problem  of  substance  abuse  in  the 
workplace,  the  Department  has 
concluded  that  the  most  effective  way 
for  companies  to  address  the  problem  is 
to  establish  a  “comprehensive  substance 
abuse  program”  in  their  workplaces. 
Such  comprehensive  programs  typically 
include  five  elements: 

A  written  substance  abuse  policy.  A 
written  policy  reflects  the  strong 
commitment  of  the  employer  to  a 
workplace  free  of  illegal  drugs  and  other 
substance  abuse. 

An  employee  education  and 
awareness  program.  A  program  of 
employee  education  and  awareness 
focuses  on  the  specific  dangers  of 
substance  abuse.  The  training  builds  on 
the  company's  substance  abuse  policy, 
explaining  why  the  policy  was 
developed  and  highlighting  the  dangers 
of  substance  abuse  on  the  job.  Such 
training  also  helps  non-abusers 
understand  the  problems  of  addiction 
and  abuse  and  how  the  problems  of 
others  affect  them. 

Supervisory  training  program.  A 
program  of  management  training  is 
needed  so  that  supervisors  understand 
corporate  policies  on  workplace 
substance  abuse  and  know  how  to  deal 
with  employees  abusing  or  suspected  of 
abusing  substances  in  the  workplace. 

An  employee  assistance  program.  An 
employee  assistance  program  (EAP),  or 
access  to  one  through  a  consortium, 
represents  the  key  building  block  for 
employers  seeking  to  assist  employees 


who  voluntarily  seek  as  well  as  those 
who  may  be  directed  to  seek  assistance 
in  lieu  of  disciplinary  action. 

Drug  testing,  as  appropriate.  While 
drug  testing  is  still  a  highly  controversial 
subject  there  is  a  growing  consensus 
that  drug  testing  in  the  workplace  is  an 
important  component  of  a  substance 
abuse  program,  particularly  when  the 
health  and  safety  of  others  may  be  at 
risk. 

The  implementation  of  such 
comprehensive  substance  abuse 
programs  in  larger  companies,  given  the 
evidence  available,  has  been  identified 
as  an  effective  way  to  deal  with  the 
problem.  While  the  Department  is 
continuing  research  in  the  area  of 
program  effectiveness,  it  has  initially  set 
as  its  goal  that  every  workplace  in  the 
country  adopt  such  a  comprehensive 
program,  realizing  that  small  businesses 
may,  of  necessity,  that  they  are  best 
served  by  a  program  comprised  of  only 
some  of  the  five  elements. 

In  1988,  the  Department’s  Bureau  of 
Labor  Statistics  undertook  a  survey  of 
companies  to  identify  which 
establishments  have  adopted  substance 
abuse  programs.  While  the  sample  was 
limited,  it  does  provide  statistically 
significant  information  on 
establishments  with  such  programs. 
Specifically,  breakdowns  are  available 
by  broad  industry  classifications, 
geographical  regions  and  size  of 
establishment.  The  most  striking  finding 
of  the  survey  was  that  large  firms  (those 
with  500-1-  employees)  have  tended  to 
mount  such  programs,  while  medium 
and  particularly  small  establishments 
(those  with  500  or  fewer  employees) 
typically  have  not. 

While  many  firms  initially 
implemented  substance  abuse  programs 
in  order  to  satisfy  legal  requirements 
such  as  the  mandate  for  all  Federal 
government  contractors  to  have  a  “Drug 
Free  Workplace,”  they  have, 
nevertheless,  found  these  programs  to 
be  an  effective  means  of  combatting 
drug  abuse  in  the  workplace.  For 
example,  some  firms  have  found  the 
payoff  to  cost  ratio  for  substance  abuse 
programs  to  exceed  8  to  1. 

The  seriousness  of  the  problem 
becomes  evident  when  one  identified 
the  importance  of  such  smaller 
establishments  in  the  national  economy. 
Small  establishments,  defined  here  as 
those  with  250  or  fewer  employees, 
account  for  over  99  percent  of  all 
business  establishments  in  the  country 
and  employ  two-thirds  of  all  workers. 
Clearly,  the  failure  to  reach  this  group 
equates  to  a  failure  to  reach  a  majority 
of  the  workers  in  the  coimtry. 

The  problem  is  exacerbated  as  large 
(and  increasingly  medium-sized) 


businesses  adopt  programs,  employees 
with  substance  abuse  problems  appear 
to  be  moving  increasingly  to  smaller 
firms.  As  a  result,  it  is  Ae  smaller 
establishment  that  suffers  increasingly 
from  the  adverse  impact  of  workplace 
substance  abuse. 

The  question,  thus,  arises  as  to  why 
smaller  firms  have  not  been  more 
aggressive  in  adopting  substance  abuse 
programs?  Some  of  this  reluctance  can 
certainly  be  ascribed  to  an  information 
lag.  Indeed,  it  has  been  only  relatively 
recently  that  many  large  firms  have 
recognized  and  addressed  the  problem 
of  substance  abuse.  While  many  larger 
firms  did  have  some  form  of  an  alcohol 
treatment  program,  few  large  firms 
appear  to  have  had  comprehensive 
substance  abuse  programs  prior  to  the 
mid  1970’s.  Contributing  to  this 
information  lag  effect  are  the  following 
perceptions  among  smaller  employers: 

While  acknowledging  that  substance 
abuse  is  an  important  and  critical 
problem  in  the  workplace,  there  is  the 
belief  among  many  small  employers  that 
their  workplace  does  not  have  such  a 
problem.  For  example,  one  study  found 
that  about  90%  of  small  business  owners 
felt  that  there  was  an  employee  drug 
abuse  problem  in  the  nation  but  only 
10%  felt  that  there  was  such  a  problem 
in  their  firm. 

Small  employers  are  quick  to  see  the 
direct  costs  of  implementing  a  substance 
abuse  program  but  may  not  appreciate 
the  substantial  benefits  of  doing  so.  In 
addition  to  their  valuable  time, 
expenditures  would  be  required  for 
consultants,  training  materials,  legal 
fees.  etc.  These  direct  costs  must  be 
weighed  against  hard  to  quantify 
benefits  such  as  reduced  accidents, 
increased  productivity,  improved 
morale,  etc. 

Small  employers  lack  specific 
information  as  to  how  to  go  about 
implementing  such  a  program.  In  large 
firms,  this  function  is  generally 
performed  by  the  director  of  human 
resources  or  personnel.  Just  obtaining 
the  base  information  often  presents  a 
major  obstacle. 

Comments  and  Information  Requested 

OASP  seeks  comments  and 
information  fi'om  the  public  regarding 
substance  abuse  programs.  In  addition 
to  general  information.  OASP  is 
specifically  interested  in  the  following 
especially  as  they  relate  to  small 
businesses: 

1.  What  were  the  reasons  that  the 
program  was  established  (e.g.,  to  comply 
with  a  regulatory  program,  to  help 
current  employees,  as  part  of  a 
collective  bargaining  agreement  etc.)? 
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Before  your  program  was  established, 
were  you  aware  of  any  studies  that 
provided  estimates  of  the  benefits 
accruing  from  these  programs?  U  so, 
what  were  these  studies  and  what  affect 
did  they  have  on  your  decision  to 
establish  a  program? 

2.  Please  comment  on  the 
Department's  rationale  as  to  why  have 
small  businesses  tended  not  to 
implement  substance  abuse  programs 
while  large  businesses  have.  Provide 
your  reasons  for  agreeing  or  disagreeing. 

3.  How  was  the  program  organized? 
What  assistance  was  obtained  to 
establish  the  pro^am  and  from  whom? 
How  much  did  it  cost  to  establish  the 
program  (e.g..  during  the  first  year]? 

4.  What  is  the  content  of  the  program? 
Does  it  include  the  five  elements 
recommended  by  DOL?  If  not,  what  does 
it  contain?  Please  supply  any  materials 
available  on  the  program  (e.g.,  the  policy 
statement,  training  materials,  etc.).  Is 
there  a  procedure  to  update  the 
program?  If  so,  vdiat  is  this  procedure?  If 
not,  why  not? 

5.  What  are  die  direct  costs  involved 
in  maintaining  the  program?  What  are 
the  direct  costs  per  emploj'ee?  Please 
provide  as  much  detail  as  possible  by 
program  element  (e.g.,  costs  involved  in 
employee  training,  operating  the  EAP, 
dn^  testing,  etc.). 

6.  What  benefits  have  been  found  to 
accrue  from  die  program  (e.g.,  higher 
productivity,  lower  accident  and 
turnover  rates,  lower  workers’ 
compensation  and  insurance  costs,  etc.)? 
Please  provide  as  mudi  detail  as 
possible  both  in  quantified  terms  (e.g., 
reducdons  in  the  number  of  accidents, 
workers'  omapensation  claims/rates, 
absenteeism,  and  health  care  costs; 
increased  productivity;  etc.)  and  in  other 
terms  (if  the  benefits  have  not  been 
quantified]? 

7.  Which  elements  of  your  program 
have  been  most  successful  in 
eliminating  substance  abuse  among  your 
employees? 

8.  Based  upon  your  experience  with 
your  program,  if  you  had  the  choice 
would  you  recommend  that  other 
companies  establish  similar  programs. 
Please  provide  your  reasons.  What 
advice  would  you  give  to  companies, 
especially  small  businesses,  trying  to 
establish  their  own  programs? 

9.  What  can  be  ikme  at  the  federal, 
and  local  levet  either  by  government  or 
by  the  private  sectcv,  to  assist 
businesses  in  addressing  the  problem  of 
workplace  substance  abuse? 

10.  Is  your  finn  presently  covered  by  a 
regulation  requiring  the  establi^iment  of 
a  substance  s^use  program?  If  so,  what 
is  it?  Would  additional  regulation  be 
useful  in  this  area? 


Ihis  document  was  prepared  under 
the  direction  of  Debra  R.  Bowland, 
Acting  Assistant  Secretary  for  Policy. 

Signed  at  Washington.  DC,  this  7th  day  of 
August  1991. 

Debra  R.  Bowland, 

Acting  Assistant  Secretary  for  Policy. 

[FR  Doc.  91-19220  Filed  8-12-91;  8:45  am] 
BILLING  CODE  4S10-2S-M 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determination  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
July  1991. 

id  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  Ae  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereot  have  become  totally 
or  partiaUy  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importandy  to  the 
separations,  or  threat  thereot  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenninadons 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-25,845;  Keatacky  Agricultural 
Energy  Corp^  Franklin,  KY 
TA-W-25MO;  Fitzsimons 

Manufacturing  Co.,  Big  Rapids,  MI 
TA-W-2S,734:  Bayou  Steel  Carp,, 
LaPlace,  LA 

TA-W-2S,904;  Sara  Lee  Knitting 
Products,  Fioyd,  VA 
TA-W-^2S.824;  Towne-Robinson,  Inc., 
Dearborn,  MI 

TA-W-^,885;  Seneca  Wire  B 

Manufacturing  Co,.  Fostoria,  OH 
TA-W-25,830;  American  Sign  B 
Indicator  Carp.,  Spokane.  WA 
TA-W-25,866;  Fayscott  Co.,  Dexter,  ME 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-25,967;  Label-Tech,  Inc.,  Grand 
Prairie,  TX 

Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
firm. 

TA-W-25,994;  Fina  Oil  &  Chemical  Co., 
Abilene,  TX 

The  workers’  firm  does  not  produce 
an  article  as  required  fw  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-^893;  Dowell-Schlumberger, 
Inc.,  Houston,  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification, 

TA-W-25,918; JBG Shake  Co.,  Forks, 
WA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-25,907:  Sterling  Drug,  Inc., 
Trenton,  NJ 

Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
firm. 

TA-W-25,972;  Miss  Jamie,  Inc.,  New 
York,  NY 

Increased  imports  did  not  contribute 
importantly  to  woricer  separations  at  the 
firm. 

TA-W-25,927;  Union  Railroad  Co., 
Monroeville,  PA 

The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,909:  Waste  Management  of 
North  America,  Warner  Co., 
Morrisville,  PA 

Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  die 
firm. 

TA-W-25,899;  Keiber  Thompson, 
Morrisville,  PA 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,865;  Enserch  Exploration.  Inc., 
Midland  District,  Midland,  TX 
Investigation  revealed  that  criterion 
(2)  has  not  been  met  Sales  or 
production  did  not  decline  durii^  the 
relevant  period  as  required  certification. 
TA-W-25.701;  Capitol  Circuits  Corp„ 
Printer  Products,  Boston,  MA 
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Increased  imports  did  not  contribute 
importantly  to  wotiier  separations  at  the 
firm. 

TA-W-25.702;  Capitol  Circuits  Carp., 
Westtrex,  Fall  River,  MA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
Hrm. 

TA-W-25.847;  Northern  Contracting 
Co.,  Philadelphia,  PA 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,901:  Louis  A.  Grant,  Inc., 
Pittsburgh,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,915;  Fred  Stacker  Oldsmobile, 
Inc.,  Euclid,  OH 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,911  &  25,912:  BP  Oil  Pipeline 
Co.,  Kirbyville,  TX»BPOil 
Pipeline  Co.,  Longview,  TX 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,899:  Heckett,  Morrisville,  PA 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,867;  Fiatallis,  North  America, 
Inc.,  Carol  Stream,  IL 
Increased  imports  did  not  contribute 
importantly  to  worker  separation  at  the 
firm. 

TA-W-25,868;  Fiatallis,  North  America, 
Inc.,  Stone  Mountain,  GA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25, 869;  Fiatallis,  North  America, 
Inc.,  Irving,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,870;  Fiatallis,  North 
American,  Inc.,  Cranbury,  NJ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,871:  FiatalliS:  North 

American,  Inc.,  West  Sacramento, 
CA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25, 872;  Fiatallis,  North 

American,  Inc.,  Portsmouth.  VA 


Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,873;  Fiatallis,  North  America, 
Inc.,  Springfield,  IL 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations 

TA-W-25,682;  Pat  Fashions,  Inc.,  Perth 
Amboy,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  3, 
1990  and  before  January  31, 1991. 
TA-W-25,802:  Dana  Corp.,  Parish  Div., 
Reading,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1990. 

TA-W-25,852;  Tara  Knitting  Mills,  Inc., 
Brooklyn,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6, 
1990  and  before  April  30, 1991. 
TA-W-25,835;  Corporate  Knitting,  Inc., 
Passaic,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May 
3,1990. 

TA-W-25,848;  Larose  RF Systems,  Inc., 
Cohoes,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  8, 
1990  and  before  July  31, 1991. 
TA-W-25,708;  G.K  Government 
Communication  Systems  (G.E 
Aerospace)  Camden,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  25, 
1990. 

TA-W-25,879;  Keystone  Fireworks 
Manufacturing  Co.,  Inc.,  Dunbar, 

PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  20, 
1990. 

TA-W-25,782;  Maytown  Shoe 

Manufacturing  Co.,  Inc,  Beale  Ave., 
Altoona,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  23, 
1990. 

TA-W-25,783;  Maytown  Shoe 

Manufacturing  Co.,  Inc.,  8th  Ave., 
Altoona,  PA 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  April  23, 
1990. 

TA-W-25,784;  Maytown  Shoe 

Manufacturing  Co.,  Inc.,  Queen  and 
Elizabeth  Street,  Maytown,  PA. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  23, 
1990. 

I  hereby  certify  that  the 
aforementioned  determinations  were 


issued  during  the  months  of  July,  1991. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  August  7, 1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  91-19221  Filed  8-12-91;  8:45  am] 
NLUNQ  COOC  66t0-S0-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

SUMMARV:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  12, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
720  Jackson  Place  NW.,  room  3002, 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  R.  Welsh, 
National  Endowment  for  ffie  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-602-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Murray  R.  Welsh,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
ft'om  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information; 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
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burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504[h]. 

Title:  State  and  Regional  Program — Arts 
Projects  in  Underserved 
Commimities. 

Frequency  of  Collection:  Annually. 
Respondents:  State  and  local 
governments. 

Use:  Guidelines,  instructions  and 
applications  elicit  relevant 
information  from  State  Arts  Agencies 
and  Regional  Organizations  that  apply 
for  funding  under  the  Arts  Projects  in 
Underserved  Communities  category. 
This  information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals 
in  the  panel  review  process. 

Estimated  Number  of  Respondents:  75. 
Average  Burden  Hours  per  Responses: 

22. 

Total  Estimated  Burden:  1,650. 

Bill  Williams, 

Assistant  Director,  Administration  Services 
Division,  National  Endowment  for  the  Arts. 
(FR  Doc.  91-19224  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
and  Critical  Systems;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b{c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems. 

Dates  Sr  Times:  August  27, 1991. 8:30  a.m.-5 
p.m. 

Location:  National  Science  Foundation, 

1800  G  Street  NW.,  Washington,  DC  20550, 
room  1133. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Rsearch  proposals. 

Contact  Person:  Edward  H.  Bryan,  Ph.D., 
Program  Director,  room  1133,  National 


Science  Foundation,  Washington,  DC  20550. 
Telephone  (202)  357-7737. 

Dated:  August  5, 1991. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-19133  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  75Sfrmi-M 


Advisory  Committee  for  Chemical  and 
Thermal  Systems  Committee  of 
Visitors;  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Committee  of  Visitors  Review. 

Date  and  time:  August  28-29, 1991. 

Place:  Room  1115, 1800  G  Street  NW., 
Washington,  DC 

Types  of  meeting:  Closed. 

Contact  Person:  Mihail  Roco/Stephen 
Traugott,  Program  Directors,  Fluid,  Particulate 
and  Hydraulic  Systems,  Room  1115,  National 
Science  Foundation,  Washington,  DC  20550. 
Telephone;  (202)  357-9606. 

Purpose  of  meeting:  To  provide  oversight 
review  of  the  Fluid,  Particulate  and  Hydraulic 
Systems  Program 

Agenda:  To  carry  out  Committee  of  Visitors 
(COV)  review  including  examination  of 
decisions  on  proposals,  reviewer  comments, 
and  other  privileged  materials. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposals  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would 
improperly  be  disclosed. 

Dated:  August  5, 1991. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-19132  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  75$S-«1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Conunittee 
Act  (Pub.  L.  92-463],  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  he  held  on — 

Thursday,  November  07, 1991 
Thursday,  November  21, 1991 
Thursday,  December  12. 1991 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street,  NW.,  Washington,  DC. 


The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  fitim  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53,  5  U.S.C.,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d}  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-^63)  and  5  U,S.C. 
552b(c](9](B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee’s  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee’s 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee’s  Secretary, 
Office  of  Personnel  Management, 

Federal  Prevailing  Rate  Advisory 
Committee,  room  1340, 1900  E  Street, 
NW..  Washington.  DC  20415  (202)  606- 
1500. 

Dated:  August  6, 1991. 

Anthony  F.  Ingrassia, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

(FR  Doc.  91-19155  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  632S-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29528;  FHe  No.  SR-DGOC- 
91-02] 

August  6, 1991. 

Self-Regufatory  Organizations;  Delta 
Government  Options  Corporation; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  the  Definition  of 
Options  Expiration  Date 

On  May  24, 1991,  Delta  Government 
Options  Corporation  ("DGOC")  filed  a 
proposed  rule  change  (File  No.  SR- 
DGOC-91-02)  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
pursuant  to  section  19(b}  of  the 
Securities  Exchange  Act  of  1934 
(“Act").*  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
June  26, 1991,  to  solicit  comments  fi:om 
interested  persons.*  No  comments  were 
received.  As  discussed  below,  this  order 
approves  the  proposal. 

I.  Description  of  the  Proposal 

DGOCs  proposed  rule  change  will 
modify  its  definition  of  option 
“expiration  date”  in  Article  I  of  its 
Rules.  Specifically,  the  proposal  will 
amend  DGOCs  rules  to:  (1)  Extend  the 
potential  length  of  an  option  contract  to 
up  to  two  years  from  the  date  of  the 
writing  of  the  option  contract;  and  (2) 
permit  any  Friday  of  the  expiration 
month  to  serve  as  an  expiration  date  for 
options  contracts,  rather  than  only  the 
first  Friday  of  the  month  (short-dated 
options  contracts),  or  the  last  Friday  of 
the  month  (all  other  option  contracts),  as 
provided  under  existing  rules. 

DGOC  states  in  its  filing  that  the 
proposed  rule  change  responds  to 
requests  by  its  participants  that 
expiration  dates  match  more  precisely 
the  tenor  of  other  financial  contracts  in 
the  over-the-counter  market  and  other 
trading  enviroiunents.  By  affording 
participants  a  leuger  spectrum  of 
expiration  dates,  DGOC  believes  that  it 
can  enable  its  participants  to  gravitate 
naturally  toward  the  expiration  dates 
that  each  participant  deems  best  suited 
to  its  trading  needs.  In  particular.  DGOC 
believes  that  the  proposal  will  afford  its 
participants  the  flexibility  to  adjust 
option  contract  durations  in  relation  to 
their  overall  U.S.  Treasury  (“Treasury") 
security  portfolios.  Moreover,  the 
proposal  will  enable  participants  to 
submit,  for  processing  at  DGOC,  over- 
the-counter  Treasury  option  trades  that, 
prior  to  this  proposal,  could  not  be 

>  15  U.S.C.  7aB(b). 

*  Securities  Exchange  Act  Release  No.  29307  (June 
14, 1991),  56  FR  29296. 


submitted  because  their  stated 
expiration  date  was  other  them 
previously  available  through  DGOC. 

11.  Discussion 

Section  17A(a)(l)  articulates  the 
Congressional  finding  that  clearance 
and  settlement  procedures  and 
processing  techniques  should  be 
efficient,  effective,  and  safe.  Section 
17A(b)(3)(F)  provides,  among  other 
things,  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  Commission  beUeves  that  this 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and,  more 
specifically,  with  sections  17A(a)(l)  and 
17A(b)(3)(F)  of  the  Act* 

As  noted  above,  DGOCs  proposal 
will  provide  DGOC  participants  greater 
flexibiUty  to  select  the  expiration  dates 
that  most  satisfy  their  needs.  This  could 
increase  the  number  of  over-the-counter 
options  cleared  through  DGOC,  whose 
system  offers  potentially  better 
safeguards  than  existing  clearance 
processes  for  these  trades.  Moreover, 
the  proposal  will  not  dimini^  DGOC’s 
existing  safeguards.  DGOC  will  continue 
to  calculate  and  collect,  where 
appropriate,  member  margin 
requirements.  All  other  safeguards, 
including  DGOC’s  maximum  potential 
system  exposure  safeguard  (“MPSF’), 
will  continue  to  apply.* 

ni.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTCs  prc^osal  is 
consistent  with  Section  17A  of  the  Act 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  Section  19(b)(2)  of  the  Act* 
that  DGOCs  proposed  rule  change  (SR- 
DGOC-61-02)  be,  and  hereby  is, 
approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-19156  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  S0ie-S1-« 

*  15  US.C.  78q-l(a)(l)  and  (B)(3KF). 

*  For  a  description  of  DGOCs  safeguards, 
including  MPSE,  see.  Securities  Exchange  Act 
Release  No.  28450  Qanuary  IZ 1989],  54  FR  2010  and 
Securities  Exchange  Act  Release  No.  27611  (January 
IZ  1990).  55  FR  1890. 

•  15  U.S.C  78s(b)(2). 

•  17  C  J.R.  200.30-3(a)(12). 


[Rel.  No.  IC-18260;  812-7678] 

Government  Securities  Equity  Trust 
Series  I  and  Subsequent  Series,  et  si.; 
Notice  of  Application 

August  6, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC  or  “Commission”). 
action:  Notice  of  application  for  an 
amended  order  of  exemption  under  the 
Investment  Company  Act  of  1940  (the 
“1940  Act"). 

APPLICANTS:  Government  Securities 
Equity  Trust,  Series  I  and  Subsequent 
Series  (die  “Trust")  (formerly  AIM 
T.A.R.G.E.T  Trust,  Series  I  (Weingarten) 
and  Subsequent  Series);  AIM 
Convertible  Securities  Inc.,  AIM  Equity 
Funds,  Inc.,  AIM  High  Yield  Securities, 
Inc.,  Short-Term  Investments  Co.,  Tax- 
Free  Investments  Trust,  on  behalf  of 
themselves  and  any  series  or  portfolio 
thereof  (other  than  any  of  the 
aforementioned  open-end  investment 
companies  (or  po^olios  thereof)  which 
are  money  market  or  no-load  funds) 
(“Existing  Funds”);  AIM  advisors,  Inc. 
(“AIM  Advisers”),  AIM  Capital 
Management  Ina  (“AIM  Capital”).  AIM 
Distributors,  Inc.  (“AIM  Distributors”) 
and  Prudential  Securities,  Inc. 
(“Prudential”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  that  would 
grant  an  amendment  to  ah  order  that 
exempted  applicants  fiom  sections 
12(d)(1),  14(a),  19(b)  of  the  Act  and  rule 
19b-l  thereimder  and  diat  permitted 
certain  affiliated  transactions  under 
section  17(d)  of  the  Act  and  rule  17d-l 
thereunder. 

SUMMARY  OF  APPLICATIONS:  Applicants 
seek  an  order  amending  an  existing 
order  that  permitted  series  of  the  Trust 
to  invest  in  shares  of  certain  open-end 
investment  companies  and  zero  coupon 
obligations.  The  requested  order  would 
delete  condition  (h)  of  the  prior  order, 
which  prohibited  any  series  of  the  Trust 
from  purchasing  shares  of  certain  open- 
end  investment  companies  that  had 
established  multiple  classes  and 
prevented  these  investment  companies 
from  establishing  additional  classes  if 
their  shares  were  held  by  any  of  the 
series  of  the  Trust. 

FIUNG  date:  The  application  was  filed 
on  February  6, 1991  and  an  amendment 
was  filed  on  Jime  20, 1991. 
hearing  or  notification  of  hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request,  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
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mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  3, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants  (except  Prudential  Securities 
Inc.),  Eleven  Greenway  Plaza,  suite  1919, 
Houston,  Texas  77046;  Prudential 
Securities,  Inc.,  One  Seaport  Plaza,  199 
Water  Street,  New  York,  New  York 
10292. 

FOR  FURTHER  INFORMATION  CONTACr. 

Felice  R.  Foundos,  Staff  Attorney,  (202) 
272-2190,  or  Jeremy  N.  Rubenstein, 
Assistant  Director,  (202)  272-3023 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  The  Trust  consists  of  a  series  of  unit 
investment  trusts,  each  of  which  is 
similar  but  separate  and  designated  by  a 
different  series  number  ("Trust  Series”). 
Each  Trust  Series  is  organized  pursuant 
to  a  trust  indenture  which  incorporates  a 
master  trust  agreement  between 
Prudential,  the  sponsor  and  depositor 
for  each  such  Trust  Series  (the 
“Sponsor”),  and  a  qualified  bank  (the 
“Trustee”).  At  present,  there  are  two 
existing  Trust  series.  Statements  made 
in  the  application  apply  to  both  existing 
and  possible  fuhu*e  Trust  Series  unless 
otherwise  noted. 

2.  The  Trust’s  objective  is  to  protect 
capital  while  still  providing  for  capital 
appreciation  through  investment  in 
United  States  Government  and  other 
types  of  zero  coupon  obligations  or 
contracts,  and  in  shares  of  one  of  the 
Funds  (as  defined  below). 

3.  Each  of  the  Existing  Funds  is  an 
open-end  management  investment 
company  registered  under  the  1940  Act. 
Each  Existing  Fund  has  entered  into  an 
investment  advisory  or  management 
agreement  with  AIM  Advisors  or  AIM 
Capitol  and  a  distribution  agreement 
with  AIM  Distributors.  AIM  Advisors, 
AIM  Capitol,  and  AIM  Distributors  and 
subsidiaries  of  AIM  Management  Group, 
Inc.  Shares  of  the  Existing  Fimds  (or 
portfolios  thereof)  are  offered  with  fi*ont- 


end  sales  loads.  None  of  the  Existing 
Funds  are  currently  offered  with  any 
type  of  deferred  sales  charge.  Each  of 
the  Existing  Funds  has  adopted  a  rule 
12b-l  plan. 

4.  Applicants  request  relief  extend  to 
the  Trust’s  investment  in  any  open-end 
investment  company  (including  any 
portfolios  or  series  hereof),  other  dian  a 
money  market  or  no-load  fund,  that  may 
in  the  future  be  advised  by  or  have  as  its 
principal  underwriter  AIM  Advisers, 
AIM  Capital,  or  AIM  Distributors,  or 
any  of  their  affiliates  that  are  under 
common  control  with  them.  (These 
future  open-end  investment  companies 
and  the  Existing  Funds  are  collectively 
referred  to  as  the  “Funds”). 

5.  Pursuant  to  a  previous  exemptive 
order  granted  by  the  Commission  and 
later  amended  (the  “Multi-class  Order”), 
the  Funds  are  authorized  to  establish 
separate  classes  of  securities  within  the 
same  investment  portfolio.  (See 
Investment  Company  Act  Release  Nos. 
14656  (August  2, 1985)  (notice)  and  14695 
(August  27, 1985)  (order);  15570 
(February  6, 1987)  (notice)  and  15592 
(February  27, 1987)  (amended  order)). 
Under  the  Multi-class  Order,  the  classes 
may  differ  in  that  certain  classes  of 
shares  may  be  offered  in  connection 
with:  (a)  A  12b-l  plan  adopted  by  the 
Fund  involved  pursuant  to  rule  12b-l; 

(b)  a  Shareholder  Services  Plan  adopted 
by  the  Funds  pursuant  to  all 
requirements  of  rule  12b-l  except  those 
relating  to  shareholder  voting  rights  and 
automatic  termination  of  the  plan  upon 
its  assignment;  or  (c)  no  plan.  Except  for 
allocating  to  each  class  the  expenses 
associated  with  that  class,  granting 
shareholders  of  a  class  the  right  to  vote 
on  matters  solely  concerning  that  class, 
and  the  differing  class  designations,  the 
classes  must  be  the  same. 

6.  In  Investment  Company  Act 
Release  No.  16959  (May  17, 1989),  the 
Commission  issued  a  conditional  order 
(the  “Existing  Order”)  that  permitted  the 
Trust  Series  to  invest  in  portfolios 
consisting  both  of  shares  in  one  of  the 
Funds  and  United  States  Government 
and  other  types  of  zero  coupon 
obligations.  The  two  existing  Trust 
Series  hold  shares  in  the  AIM 
Weingarten  Ftmd  Series  of  AIM  Equity 
Funds,  Inc.  ("Weingarten”). 

7.  Under  Ae  terms  of  the  Existing 
Order,  shares  of  only  one  of  the  Funds 
may  be  sold  for  deposit  into  any  one 
Trust  Series  at  net  asset  value.  The  Fund 
must  waive  any  otherwise  applicable 
sales  load  with  respect  to  all  shares  sold 
or  deposited  in  any  Trust  Series.  In 
addition,  any  rule  12b-l  fee  received  by 
the  Sponsor  in  connection  with  the 
distribution  of  Fund  shares  to  the  Trust 
must  be  rebated  to  the  Trustee.  Lastly, 


as  a  condition  to  granting  relief 
(“Condition  (h)”),  applicants  agreed  that 
no  shares  of  any  Fund  that  has 
established  more  than  one  class  of 
shares  will  be  deposited  in  any  Trust 
Series  and  that  no  Fund,  shares  of  which 
have  been  deposited  in  any  Trust  Series, 
will  thereafter  establish  additional 
classes  of  shares. 

8.  Some  of  the  Funds,  including 
Weingarten,  wish  to  establish  additional 
classes  of  shares.  These  shares  will  be 
offered  to  financial  institutions  for  their 
fiduciary  accoimts  without  sales  loads 
or  rule  12b-l  fees.  Applicants  therefore 
propose  to  delete  Condition  (h)  fi'om  the 
Existing  Order. 

9.  Any  future  Trust  Series  will  invest 
only  in  one  class  of  Fund  shares.  No 
class  of  shares  sold  to  a  future  Trust 
Series  will  adopt  or  incur  any  expenses 
under  a  rule  12b-l  plan  or  shareholder 
services  plan. 

10.  Applicants  do  not  expect  to  create 
new  classes  without  the  sales  load  or 
12b-l  fees  with  respect  to  the  existing 
Trust  Series  because  of  the  expense  of 
effecting  such  a  change.  Therefore,  rule 
12b-l  fees  would  continue  to  be  rebated 
with  respect  to  existing  Trust  Series.  If 
Weingarten  adopts  a  shareholder 
service  plan,  any  expenses  incurred 
with  respect  to  Uiis  plan  would  be 
rebated  in  the  same  manner  as  the  rule 
12b-l  fees. 

11.  In  accordance  with  the  Existing 
Order,  the  Funds  will  waive  any  sales 
loads  on:  (a)  Reinvestment  by 
unitholders  of  capital  gain  distributions 
received  from  a  'Trust  Series  with 
respect  to  a  Fund’s  shares;  (b)  a  transfer 
of  Fund  shares  held  by  a  Trust  Series  to 
unitholders  upon  termination  of  the 
Trust;  and  (c)  reinvestment  in  Fund 
shares  of  the  proceeds  of  zero  coupon 
obligations  distributed  to  a  imitholder. 
Any  investor  wishing  to  take  advantage 
of  the  foregoing  would  open  an  account 
to  acquire  shares  of  a  class  for  which 
such  investor  otherwise  would  be 
eligible.  Any  materials  used  to  describe 
the  options  available  to  the  investor  will 
include  information  about  all  classes 
available  to  such  investor. 

12.  Applicants  acknowledge  that  all 
representations  in  the  application  for  the 
Existing  Order  will  continue  to  apply 
except  as  expressly  described  in  the 
present  application,  and  that  all 
conditions  to  the  Existing  Order  will 
continue  to  apply  except  for  the  deletion 
of  Condition  (h). 

13.  Applicants  believe  that  the 
deletion  of  Condition  (h)  permitting 
multiple  classes  is  appropriate  in  the 
public  interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
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and  provisions  of  the  Act,  and  therefore 
satisHes  the  requirements  of  section  6(c). 

14.  One  major  purpose  of  section  12(d] 
(1)  is  the  prevention  of  duplication  of 
fees.  Applicants  argue  that  the 
requirement  that  the  Sponsor  rebate  rule 
12b-l  fees  received  on  shares  of  the 
Funds  held  in  a  Trust  Series  is  designed 
to  prevent  unitholders  of  a  Trust  Series 
from  paying  duplicative  selling 
expenses.  Applicants  contend  that  this 
objective  could  be  met  by  establishing  a 
class  with  no  rule  12b-l  fees  without 
resorting  to  a  cumbersome  rebate 
mechanism. 

15.  Applicants  argue  that  the  sales 
generated  by  the  creation  of  the  new 
classes  for  Vandal  institutions  would 
beneht  the  Funds  through  economies  of 
scale  due  to  increased  Fund  size. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-19157  Filed  8^12-91;  8:45  am] 
BILLINO  COOE  WIO-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notice  1443] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Paperwork  Reduction 
Act  of  1980,  Public  Law  96-511 

SUMMARY:  Bearers  of  U.S.  Passports  may 
require  to:  amend  the  passport  for  a 
name  change;  correct  the  descriptive 
data;  add  visa  pages;  and  extend  the 
validity  of  a  limited  passport.  The 
Passport  Amendment/Validation 
Application  is  provided  for  this  purpose. 
It  is  necessary  to  submit  a  statement 
with  an  application  for  a  new  passport 
when  a  previous  valid  or  potentially 
valid  passport  cannot  be  presented.  The 
Statement  Regarding  Lost  or  Stolen 
Passport  form  is  provided  for  this 
purpose.  The  following  summarizes  the 
information  collection  proposals 
submitted  to  OMB. 

1.  Type  of  request — Reinstatement. 

Originating  office — Bureau  of 
Consular  Adairs. 

Title  of  informatin  collection — 
Passport  Amendment/Validation 
Application. 

Frequency — On  occassion. 

Form  No.  — DSP-19. 


Respondents — Holders  of  U.S. 
Passports. 

Estimated  number  of  respondents — 
12,510. 

Average  hours  per  response — 30 
minutes. 

Total  estimated  burden  hours — 6,255. 
2.  Type  of  request — Reinstatement. 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Statement  Regarding  Lost  or  Stolen 
Passport. 

Frequency — On  occasion. 

Form  No.  — DSP-64. 

Respondents — ^Passport  holders  who 
cannot  present  a  previous  valid 
passport  when  applying  for  a  new 
passport. 

Estimated  number  of  respondents — 
30,000. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 7,500. 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail ).  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-7340. 

Dated:  July  22, 1991. 

Wairen  E.  Littrel, 

A  cting  Assistant  Secretary  for  Diplomatic 
Security. 

[FR  Doc  91-19125  Filed  8-12-91;  8:45  am] 
Buxmo  CODE  4710-22-N 


[Public  Notice  1444] 

Public  Infoimation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  chapter  35. 

summary:  The  Statement  of  Identity  is 
used  in  making  a  determination  of  a 
passport  applicant’s  eligibility  to  be 
documented  as  a  citizen  of  the  United 
States.  The  collection  of  this  information 
often  eliminates  the  need  for  an 
investigation.  The  Application  for 
Confidential  VeriRcation  of  Birth  is  used 
in  cases  of  suspected  fraud  and  also  to 
determine  the  nationality  of  a  passport 
applicant  not  in  the  United  States.  'The 
following  summarizes  the  information 
collection  proposals  submitted  to  OMB. 
1.  type  of  request — ^Reinstatement. 


Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Statement  of  Identity. 

Frequency — On  occasion. 

Form  No. — DSP-10. 

Respondents — Persons  acquainted 
with  a  particular  passport  applicant. 

Estimated  number  of  respondents — 
2,600. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  biu'den  hours — 650. 

2.  Type  of  request — Reinstatement. 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Application  for  Confidential 
Verification  of  Birth. 

Frequency — On  occasion. 

Form  No. — DSP-16. 

Respondents — State  government  vital 
statistics  offices. 

Estimated  number  of  respondents — 
500. 

Average  hours  per  response — 30 
minutes. 

Total  estimated  burden  hours — 250. 

Section  3504(h]  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall 

Mills  (202)  395-7340. 

Dated:  July  22, 1991. 

Warren  E.  Littrel, 

Acting  Assistant  Secretary  for  Diplomatic 
Security. 

(FR  Doc.  91-19127  Filed  8-12-91;  8:45  am) 
NLUNQ  CODE  4710-22-H 


[Public  Notic*  1445] 

Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  information 
collection  requirement  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  chapter  35. 

summary:  The  Department  of  State  is 
requesting  approval  for  the  collection  of 
information  from  nonresident  aliens 
seeking  to  acquire  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence  imder  the  provisions  of 
section  132  of  the  Immigration  Act  of 
1990,  Public  Law  101-649,  and  from 
employers  who  agree  to  offer 
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employment  to  such  aliens.  Section  132 
au^orizes  the  issuance  of  40,000 
immigrant  visas  f>er  year  during  fiscal 
years  1992, 1993,  and  1994  to  aliens  who 
are  natives  of  certain  countries  and  who 
submit  applications  for  selection  during 
time  periods  to  be  specified  by  the 
Department  of  State.  Proposed 
regulations  for  the  implementation  of 
section  132  were  published  by  the 
Department  of  State  on  June  4, 1991, 56 
FR  25386.  Collection  of  the  information 
required  is  necessary  to  permit 
implementation  (rf  the  provisions  of 
section  132.  Without  collection  of  the 
information,  there  can  be  no 
implementation  of  the  program  and, 
thus,  no  issuance  of  the  40,000  immigrant 
visas  authorized  by  law.  The  proposed 
information  collection  contains  the 
following: 

1.  Type  of  review  requested— new. 

Originating  officer — ^Bureau  of 
Consular  A^irs 

Title  of  information  collection — 
application  for  selection  for 
consideration  for  visa  issuance  under 
secticHi  132  of  P.L  101-649. 

Frequency — Once  a  year  during  each 
of  fiscal  years  1991, 1992,  and  1993. 

Form  No. — ^None.  (Applicants  will  be 
permitted  to  provide  the  required 
information  on  paper  of  their  choice. 

The  only  requirement  is  that  the 
information  be  set  forth  in  the  Roman 
alphabet  and  be  legible.) 

Respondents — Nonresident  aliens 
hoping  to  be  selected  for  immigrant  visa 
issuance  under  the  provisions  of  section 
132  of  Public  Law  101-649,  and  U.S. 
employers  who  agree  to  offer  such 
aliens  employment. 

Estimated  number  of  respondents — 
unknown.  (The  Departaent  has  no  basis 
for  estimating  the  number  of 
respondents  or  the  number  of  responses 
per  respondent  as  there  is  no  limit  upmi 
the  number  of  responses  per  respondent. 
During  the  mail-in  period  for  a  similar 
predecessor  program,  approximately  1.5 
million  pieces  of  mail  were  received 
from  an  unknown  number  of 
respondents.) 

Average  hours  per  response — 0.50 

Total  estimated  burden  hours — 
unknown 

Section  3504(h}  of  Public  Law  96-511 
applies. 

Additional  information  or  comments: 
Comments  and  questions  should  be 
directed  to  (C^IB)  Marshall  Mills  (202) 
395-7430. 

Dated  July  22. 1961. 

Wanen  E.  Littt^ 

Acting  Assistant  Secretary  for  Diplomatic 
Security. 

[FR  Doc.  91-19128  FOed  6-12-61: 8:45  am) 
BiLLINQ  CODE 


[Public  Notica  1446] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

agency:  Department  of  State. 

action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  chapter  35. 


summary:  a  passport  waiver  is  an 
exception  to  section  215(b)  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C  1185(b),  which  requires  that  an 
American  citizen  be  in  possession  of  a 
valid  U.S.  passport  vsdien  entering  or 
departing  fiom  the  United  States. 
Passport  waivers  are  granted  only  when 
it  is  impossible  for  the  applicant  to 
obtain  a  passport  prior  to  her/his 
departure  and  she/he  possesses 
alternative  citizenship  evidence  which 
can  be  carried  with  her/him.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request — ^Reinstatement 
Originating  office — ^Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Request  by  U.S.  National  for  and  Report 
of  Exception  to  Section  53.1,  Title  22  of 
the  Code  of  Federal  Regulations. 
Frequency — On  occasion. 

Form  No. — DS-1423. 

Respondents — U.S.  citizens  requesting 
a  waiver  to  22  CFR  53.1. 

Estimated  number  of  respondents — 
2,500. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 625 
Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  information  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  fiom  GaU ).  Cocdc  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-7340. 

Dated:  July  22, 1991 
Wanen  E.  littrel. 

Acting  Assistant  Secretary  for  Diplomatic 
Security. 

[FR  Doa  91-19129  Hied  8-12-91;  8:45  am] 
BNJJNQ  COM  WIP-aS-M 


Bureau  of  Diplomatic  Security 

[Public  Notice  1452] 

PubUc  Information  Collection 
Requirement  Submitted  to  OMB  for 

Review 

AGENCY:  Departmrait  of  State. 

ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  1980, 44 
U.S.C.  chapter  35. 


summary:  The  Retail  Price  Schedule 
Survey,  which  includes  the  Hotel  and 
Restaurant  Report  and  Living  Pattern 
Questionnaire,  is  the  primary  source  of 
information  used  by  the  Department  of 
State  in  establishing  and  Justifying 
temporary  lodging,  travel  per  diem  and 
post  (cost  of  living)  allowances  for  all 
Federal  civilian  employees  assigned 
abroad  or  traveling  in  foreign  areas.  It  is 
also  used  by  the  Department  of  Defense 
to  review  travel  cost  data  and  establish 
cost  of  living  allowances  for  Uniformed 
Services  personnel  outside  the 
conterminous  U.S.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  Request — ^Reinstatement. 

Originating  Office — Bureau  of 
Administration. 

Title  of  Information  Collection — 

Retail  Price  Schedule. 

Frequency — Quarterly  and  Annually. 

Form  No. — DSF-23Y  and  DSP-23W. 

Respondents — Merchants. 

Estimated  Number  of  Respondents — 
684.  . 

A  verage  Hours  per  Response — 7 
hours. 

Total  Estimated  Burden  Hours — ^1,817. 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR 
coMMarrs:  Copies  of  the  proposed 

forms  and  supporting  documents  may  be 
obtained  fiom  Gail  J.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-7340. 

Dated:  August  1. 1991. 

Sheldon  J.  Krys, 

Assistant  Secretary  for  Diplomatic  Security. 

(FR  Doc.  91-19183  Filed  8-12-91:  8:45  am) 
BtLUNO  COM  4710-S2-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Maps 
and  Request  for  Review  of  Noise 
Compatibility  Program  for  Molokai 
Airport  Kaunakakai,  Molokai,  HI 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announce  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  State  of  Hawaii, 
Department  of  Transportation  for  the 
Molokai  Airport  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (^b.  L  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  annoimces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Molokai  Airport 
under  part  150  in  conjunction  with  the 
noise  exposure  map.  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  January  28. 
1992. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  1. 1991. 
The  public  comment  period  ends 
September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
David  J.  Welhouse,  Airport  Engineer/ 
Planner,  Honolulu  Airports  District 
Office,  Federal  Aviation  Administration. 
P.O.  Box  50244,  Honolulu,  Hawaii  96850, 
Telephone:  (808)  541-1243.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  nuqis  submitted 
for  Molokai  Airport  are  in  compliance 
with  applicable  requirements  of  part 
150,  effective  August  1. 1991.  Further, 
FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  January  28, 1992.  lliis 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
the  Act),  an  airport  operator  may  submit 
to  the  FAA  noise  exposure  maps  which 
meet  applicable  regulations  and  which 
depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 


operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  State  of  Hawaii,  Department  of 
Transportation,  submitted  to  the  FAA 
on  November  20, 1990  noise  exposure 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  preparation  of  the  Molokai 
Airport  Noise  Ck)mpatibiiity  Study  dated 
Decendier  24, 1990.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act  and  diat  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  State  of 
Hawaii,  Department  of  Transportation. 
The  specific  maps  under  consideration 
are  Figures  4-1  and  6-4  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Molokai  Airport  are 
in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  August  1, 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  die  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAA  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 


concerning,  for  example,  which 
properties  should  be  covm'ed  by  the 
provisions  of  section  107  of  die  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consrdtation  is 
required  under  section  103  of  the  Act 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  $  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Molokai 
Airport  also  effective  on  August  1. 1991. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  fiirther 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
TTie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  28, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  8  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompedible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room  617, 
Washington,  DC  20591. 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  AWP-60a  15000  Aviation 
BlvcL.  room  3E24,  Hawthorne, 

California  90261. 

Federal  Aviation  Administration, 
Honolulu  Airports  District  Office,  300 
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Ala  Moana  Boulevard,  room  7116, 
Honolulu,  Hawaii  96813. 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
Honolulu  International  Airport,  Gate 
31,  Honolulu,  Hawaii  96819. 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
District  Office  Manager,  Kahului 
Airport,  Kahului,  Maui,  Hawaii  96732. 
State  of  Hawaii,  Department  of 
Transportation,  Airports  Operation 
and  Maintenance,  Molokai  Airport, 
Hoolehua,  Molokai,  Hawaii  96729. 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California  on  August 
1,1991. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  A  WP-600 
Western-Pacific  Region. 

[FR  Doc.  91-19165  Filed  8-12-91;  8:45  am] 
MLUNQ  CODE  4S10>1»-«I 


Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Airport  Noise 
Assessment  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  establishment  of 
Airport  Noise  Assessment  Working 
Group. 

summary:  Notice  is  given  of  the 
establishment  of  an  Airport  Noise 
Assessment  Working  Group  by  the  Air 
Carrier  Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air  Carrier 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  (AFS-201),  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  Telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  July 


31, 1991,  meeting  (56  FR  27783,  June  17, 
1991),  the  subcommittee  established  the 
Airport  Noise  Assessment  Working 
Group. 

Specifically,  the  working  group’s  task 
is  the  following: 

Analyze  and  evaluate  the  noise 
distribution  patterns  that  result  from  close-in 
and  distant  noise  abatement  departure 
profiles.  Make  comparisons  between  the 
current  national  standards,  existing  non¬ 
standard  procedures,  and  proposed  national 
standards  and  document  the  efiects  the  noise 
patterns  generated  by  the  proposed  standard 
would  have  on  airport  communities. 

The  Airport  Noise  Assessment 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task  assigned  to  it.  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  Air 
Carrier  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  “FOR  FURTHER 
INFORMATION  CONTACT”  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Airport  Noise 
Assessment  Working  Group  will  not  be 
open  to  the  public,  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc  91-19171  Filed  8-12-91;  8:45  am) 
BKINM  COOC  4S10-1S4I 


Aviation  Rulemaking  Adviaory 
Committee;  Air  Carrier  Operationa 
Subcommittee;  Autopilot  Engagement 
Requirements  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of 
Autopilot  Engagement  Requirements 
Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  an  Autopilot 
Engagement  Requirements  Working 
Group  by  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  (AFS-201),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8166:  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991),  The  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3, 1991),  the  subcommittee 
established  the  Autopilot  Engagement 
Requirements  Working  Group. 

Specifically,  the  working  group’s  task 
is  the  following: 

Determine  the  criteria  for  autopilot 
engagement.  The  current  regulation 
(§  121.579}  does  not  address  existing 
autopilot  technology.  This  working  group 
would  require  the  expertise  of  TERPS 
specialists,  flight  test  engineers,  and  air 
carrier  pilots. 

The  Autopilot  Engagement 
Requirements  Working  Group  will  be 
comprised  of  experts  fi'om  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier 
Operations  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
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listed  under  the  caption  “FOR  further 
INFORMATION  CONTACT’  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Autopilot 
Engagement  Requirements  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee, 

[FR  Doc.  91-19172  FUed  8-12-91;  8:45  am] 
BILLINO  CODE  4910-13-M 

Aviation  Ruiemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Wet  Leasing  Working 
Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  establishment  of  Wet 
Leasing  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  a  Wet  Leasing  Working 
Group  by  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  (AF&-201],  800 
Independence  Avenue,  SW.. 

Washington,  DC  20591,  Telephone:  (202) 
267-0166:  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 


Advisory  Committee  (56  FR  2190, 

January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3, 1991),  the  subcommittee 
established  the  Wet  Leasing  Working 
Group. 

Specifically,  the  working  group’s  task 
is  the  following: 

Determine  the  criteria  that  parties  to  lease 
agreements  must  meet  including  operational 
control  criteria,  the  kinds  of  operations 
authorized,  and  the  specific  procedures  and 
limitations  to  be  incorporated  into  Parts  121 
and  135  operations  specifications. 

The  Wet  Leasing  Working  Group  will 
be  comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier 
Operations  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  “FOR  further 
INFORMATION  CONTACT’’  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subconunittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Wet  Leasing 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 


Issued  in  Washington,  DC  on  August  7. 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  91-19173  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  4910-19-M 

Aviation  Ruiemaking  Adviaory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Fuei  Requirements 
Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  Fuel 
Requirements  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  a  Fuel  Requirements 
Working  Group  by  the  Air  Carrier 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air  Carrier 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  (AFS-201),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8166;  FAX  (202)  267-5230, 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  llie  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  2, 1991),  the  subcommittee 
established  the  Fuel  Requirements 
Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Determine  fuel  supply  requirements  for 
international  and  overseas  operations 
including  criteria  for  minimum  fuel,  diversion 
fuel,  contingency  fuel  and  alternate  fuel. 
Determine  fuel  requirements  related  to 
redispatching.  Develop  regulatory  language 
for  revision  of  Parts  121  and  135  and  advisory 
material  for  publication  as  one  or  more 
advisory  circulars. 

The  Fuel  Requirements  Working 
Group  will  be  comprised  of  experts  fi-om 
those  organizations  having  an  interest  in 
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the  task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier 
Operations  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  “FOR  further 
INFORMATION  CONTACT"  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
(10)(d)  of  die  Federal  Advisory 
Committee  Act.  Meetings  of  the  Fuel 
Requirements  Woridng  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcmnent  of  working 
group  meetings  will  be  made. 

Issued  in  Washington.  DC  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee.  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  91-19174  FOed  8-12-91;  8:45  am] 
nLLNM  COOC  4t10-1S-M 


Aviation  Rulemaking  Advisory 
Comndttee;  Air  Carrier  Operationa 
Subcommittee;  Noiae  Abatement 
Takeoff  ProftiM  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of 
Noise  Abatement  Takeoff  Profiles 
Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  a  Noise  Abatement 
Takeoff  Profiles  Working  Group  by  the 
Air  Carrier  Operations  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air  Carrier 
Operations  Subcommittee  of  die 
Aviation  Rulemaking  Advisory 
Committee. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter.  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  (AFS-201],  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  llie  Air  Carrier  Operations 
Subcommittee  was  established  at  the 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3, 1991),  the  subcommittee 
established  the  Noise  Abatement 
Takeoff  Profiles  Working  Group. 

Specifically,  the  working  group’s  task 
is  the  following: 

Determine  close  in  (flaps  down)  and 
distant  (flaps  up]  standanl  takeoff  profiles 
and  prepare  the  material  for  incorporation 
into  Advisory  Circular  91-53. 

The  Noise  Abatement  Takeoff  Profiles 
Working  Group  will  be  comprised  of 
experts  fitim  those  organizations  having 
an  interest  in  the  task  assigned  to  it  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  Air 
Carrier  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  imder  the  caption  “FOR  FURTHER 
INFORMATION  CONTACT”  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  or  she 
would  being  to  the  working  group.  The 
request  will  be  reviewed  widi  the 
subcommittee  chair  and  woiking  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  cim  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittee  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d]  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Noise  Abatement 
Takeoff  Profiles  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 


and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doa  91-19175  Filed  8-12-91;  8:45  am) 
BtUiNO  CODE  WIO-IS-M 


Aviation  Rulemaking  Adviaory 
Committee;  Air  Carrier  Operationa 
Subcommittee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  Air 
Carrier  Operations  Subcommittee. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  an  Air  Carrier 
Operations  Subcommittee  under  the 
FAA  Aviation  Rulemaking  Advisory 
Committee.  Hiis  notice  Informs  the 
public  of  the  activities  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee. 
Flight  Standards  Service  (AFS-2OT),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  On 

January  14, 1991,  the  Federal  Aviation 
Administration  (FAA)  announced  the 
establishment  of  the  Aviation 
Rulemaking  Advisory  Committee  (56  FR 
2190,  January  22, 1991).  The  committee 
charter  became  effective  on  February  5, 
1991,  when  notices  of  establishment 
were  sent  to  the  appropriate 
Congressional  Committees.  The 
advisory  committee  provides  advice  and 
recommendations  to  the  FAA 
concerning  the  full  range  of  the  FAA’s 
rulemaking  activity  with  respect  to 
safety-related  issues,  including  aircraft 
certification.  The  committee  held  its  first 
meeting  at  Baltimore,  MD,  on  May  23. 
1991  (56  FR  20492,  May  3. 1991).  At  that 
meeting,  the  committee  formed  several 
subcommittees  and  charged  them  with 
developing  advisory  recommendations 
in  different  safety-related  areas.  The 
subcommittee  Chairs  and  Executive 
Directors  were  named,  and  the  member 
organizations  identified.  Finally,  several 
specific  tasks  were  assigned  to  the 
various  subcommittees.  At  this  first 
meeting,  the  committee  also  adopted 
procedures  concerning  the  operation  of 
the  committee,  its  subcommittees,  and 
their  working  groups. 
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Under  the  procedures  adopted  by  the 
full  committee,  each  subcommittee 
meeting  is  open  to  the  public,  except  as 
authorized  in  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Also, 
notice  is  given  beforehand  of  the 
subconunittee  meeting  agenda.  A 
subconunittee  may  form  working  groups 
made  up  of  experts  from  those  having  an 
interest  in  an  issue  to  do  tasks  assigned 
to  the  subcommittee.  Working  group 
meetings  need  not  be  open  to  the  public. 
This  is  because  working  groups  must 
bring  their  work  product  back  to  the 
subcommittee  for  full,  open,  and 
substantive  discussion,  rather  than 
presenting  it  directly  to  the  FAA.  The 
subcommittee  may:  (1)  Accept  a  working 
group  work  product  and  send  it  directly 
to  the  FAA;  (2)  Modify  the  work  product 
and  send  it  directly  to  the  FAA;  or  (3) 
Return  the  work  product  to  the  working 
group  with  instructions  for  further 
activity.  Thus,  while  the  functions  of  a 
subcommittee  are  solely  advisory,  they 
create  a  framework  within  which 
interested  parties  may  negotiate 
proposed  or  final  rules  and  present  their 
consensus  to  the  FAA  for  action.  The 
more  complete  these  products,  the  more 
likely  they  are  to  be  accepted  by  the 
FAA  without  change  and  formally 
published  as  proposed  or  final  rules.  The 
activities  of  the  Aviation  Rulemaking 
Advisory  Committee,  and  its 
subcommittees,  €u%  consistent  with  the 
newly  enacted  Negotiated  Rulemaking 
Act  of  1990  (P.L  101-648). 

The  Air  Carrier  Operations 
Subcommittee  will  provide  advice  and 
recommendations  to  the  Director,  Flight 
Standards  Service,  FAA,  on  air  carrier 
operations,  pertinent  regidations,  and 
associated  advisory  material.  The 
membership  of  the  Air  Carrier 
Operations  Subcommittee  consists 
solely  of  the  following  members  of  the 
Aviation  Rulemaking  Advisory 
Committee: 

•  Aerospace  Industries  Association 
(AIA). 

•  Air  Freight  Association. 

•  Air  Line  Pilots  Association  (ALPA). 

•  Air  Transport  Association  of 
America  (ATA). 

•  Airbus  Industrie. 

•  Airline  Passengers  Association  of 
North  America,  Inc.  (APANA). 

•  Airport  Operators  Council 
International/ American  Association  of 
Airport  Executives  (AOCI/AAAE). 

•  Alaska  Air  Carriers  Association 
(AACA). 

•  Allied  Pilots  Association  (APA). 

•  Association  of  Flight  Attendants 
(AFA). 

•  Aviation  Consumer  Action  Project 
(ACAP). 


•  Boeing  Commercial  Airplane  Group. 

•  Flight  Dispatchers,  Meteorologists, 

&  Operations  Specialists  Union. 

•  Fli^t  Safety  Foundation  (FSF). 

•  Helicopter  Association 
International  (HAI). 

•  International  Air  Transport 
Association  (lATA). 

•  International  Foundation  for  Airline 
Passengers. 

•  Joint  Aviation  Authority  (JAA). 

•  Joint  Council  of  Flight  Attendants. 

•  McDonnell  Douglas  Corporation. 

•  National  Air  Carrier  Association, 
Inc.  (NACA). 

•  National  Air  Transportation 
Association,  Inc.  (NATA). 

•  National  Association  of  Trade  and 
Technical  Schools  (NATTS). 

•  NOISE. 

•  Regional  Airline  Association  (RAA). 
Notices  establishing  five  Air  Carrier 

Operations  Subcommittee  working 
groups  (the  Noise  Abatement  Takeofi 
Profiles,  fuel  Requirements,  Wet 
Leasing,  Autopilot  Engagement 
Requirements,  and  Airport  Noise 
Assessment  Working  Groups)  are 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  Secretary  of 
Transportation  has  determined  that  the 
formation  and  use  of  the  Aviation 
Rulemaking  Advisory  Committee  and  its 
subcommittees  are  necessary  in  the 
public  interest  in  coimection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Issued  in  Washington,  DC,  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  91-19176  Filed  8-12-91;  8:45  am) 
BILUNO  CODE  4910-13-11 


International  Conference  on  Aging 
Aircraft  and  Structural  Airworthiness 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
sponsored  jointly  by  the  Federal 
Aviation  Administration  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  concerning 
aging  aircraft  and  structural 
airworthiness. 

dates:  The  meeting  will  be  held  on 
November  19-21, 1991,  at  8:30  a.m.  each 
day. 

addresses:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  400  New 
Jersey  Avenue  NW.,  Washington,  DC 
20001. 


FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Bernard  DeAnnuntis,  Atlantic 
Science  and  Technology  Corporation, 
Cherry  Hill,  New  Jersey,  telephone  (609) 
751-0237. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

and  NASA  will  jointly  sponsor  an 
International  Conference  on  Aging 
Aircraft  and  Structural  Airworthiness  on 
November  19-21, 1991.  The  purpose  of 
the  meeting  is  to  provide  the  aviation 
community  with  information  with 
respect  to  the  progress  made  by  the 
FAA,  NASA,  and  the  world  aerospace 
industry  in  solving  structural  related 
aging  aircraft  problems.  Future  concerns 
will  be  addressed  and  technical 
activities  planned.  Following  the 
opening  morning  session  on  the  first 
day,  the  conference  will  include  a 
review  of  ongoing  activities  in  structural 
performance,  nondestructive  evaluation, 
maintenance  and  repair,  international 
activities,  and  commuters.  All  sessions 
will  include  a  question  and  answer 
period. 

Attendance  is  open  to  the  interested 
public.  There  will  be  a  registration  fee  of 
$150,000  Interested  persons  may  register 
in  advance  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  or  during  the 
'  morning  of  November  19  at  the 
conference  location. 

There  will  be  a  block  of  rooms  set 
aside  at  the  Hyatt  Regency  for  attendees 
desiring  accommodations.  Please 
contract  the  Hyatt  Regency  Hotel, 
telephone  (202)  737-1234. 

Issued  in  Atlantic  City,  New  Jersey,  on  July 
22,1991. 

Mr.  Bruce  M.  Singer, 

Deputy  Service  Director,  Engineering, 
Research,  and  Development  Service,  FAA 
Technical  Center. 

'  [FR  Doc.  91-19166  Filed  8-12-91;  8:45  am) 
MLUNO  CODE  4910-13-M 


Martime  Administration 
[Docket  S-881] 

American  President  Lines,  Ltd.; 
Application  for  Amendment  of  Existing 
Waiver  of  Section  804(a)  of  the 
Merchant  Marine  Act,  1936,  as 
Amended 

American  President  Lines,  Ltd.  (APL), 
by  application  dated  July  23, 1991, 
requests  amended  waiver  of  the 
provisions  of  section  804(a)  of  the 
Merchant  Marine  Act,  1936,  as  amended, 
for  foreign-flag  operations  of  APL,  under 
Operating-Differential  Subsidy 
Agreement,  Contract  MA/MSB-417. 
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APL’s  Existing  Services 

APL  now  performs  four  subsidized 
containership  services  described  in 
appendix  A  to  APL's  operating  subsidy 
agreement.  Its  two  transpacific  services 
cover  the  range  of  former  Trade  Route 
(TR)  29  to/from  California  for  up  to  108 
annual  sailings  (Line  A)  and  to/from 
Oregon-Washington  for  up  to  80  annual 
sailings  (Line  B).  Former  TR  29  includes 
ports  in  the  Far  East  on  the  continent  of 
Asia  hnm  the  U.S.S.R.  to  Thailand 
inclusive,  Japan,  Taiwan,  and  the 
Philippines.  Under  active  consideration 
by  the  Maritime  Administration  is  APL's 
application  to  conform  its  Lines  A  and  B 
services  to  new  TR  2.  APL’s  two 
Extension  services  add  authority  to 
serve  ports  of  Southeast  and  South  Asia 
and  the  Persian  Gulf-Red  Sea  on  up  to 
28  sailings  to/from  California  (Line  A 
Extension)  and  up  to  80  sailings  to/from 
Oregon-Washington  (Line  B  Extension). 
APL  is  permitted  by  its  contract  to 
provide  any  part  of  the  service  by 
transfer  or  relay  of  cargo  between 
subsidized  vessels  at  any  foreign  port  on 
the  authorized  services. 

APL  performs  its  Line  A  and  Line  B 
services  primarily  with  line-haul  vessels 
making  direct  calls  at  most  major 
foreign  TR  29  ports,  including 
Yokohama,  Kobe,  and  Okinawa,  Japan; 
Kaohsiung  and  Chi-lung,  Taiwan;  and 
Hong  Kong.  Korea  and  the  Philippines 
are  served  by  APL’s  subsidized  feeder 
vessels 

The  APL  Extension  services  are 
currently  performed  by  a  feeder  network 
that  includes  four  subsidized  U.S.-flag 
APL  owned  vessels  providing  service  on 
a  relay  basis  to  Singapore.  Colombo, 
and  Fujayrah  via  Kaohsiung,  and  a  fifth 
U.S.-flag  APL  owTied  vessel  serving  the 
Persian  Gulf  over  Fujayrah. 

APL  also  operates  chartered  foreign- 
flag  feeders  in  and  to  Extension  areas 
under  authority  of  a  section  804  waiver 
(Waiver  6  in  appendix  G  to  APL’s 
operating  subsidy  contract,  granted  June 
3, 1988,  for  a  period  of  five  years — 
Docket  S-819).  That  current  waiver 
authority  is  to  permit  APL  to  own  or 
charter  and  operate  10  foreign-flag 
vessels  as  described: 


Na 

ships 

Capac- 

i»y 

Between 

Service  area 

1 

350 

Exter*- 

*  Persian  Gulf— Gulf  of 

FEU. 

Sion  > 
port 

Oman. 

port 

Fuiayrah 

Dubai,  Ad  Oamrram, 

cow- 

or 

Al  Kuwayt  Bahrain, 

erage: 

Khor 

al 

Fakkan 

Masqat  inducennent 
ports. 

2  * 

450 

Exten- 

Karachi,  other  ports  in 

FEU 

each. 

Sion 

area 

port 

India. 

port 

cov¬ 

erage: 

Fujayrah.. 

Krachi,  ports  in  India. 

2  * 

950 

Exten- 

Karachi,  other  ports  in 

FEU 

each. 

Sion 

area 

port 

India,  GuH  of  Oman. 

port 

Co- 

Karachi,  ports  in  India, 

cov¬ 

erage: 

lombo. 

Fujayrah,  Masqat 

2 

400 

FEU 

each. 

Exterv 

sion 

area 

port 

*west  coast  India. 

port 

Co- 

Bombay,  Mangalore, 

cov- 

lombo 

Porbandar,  Cochin, 

erage: 

or 

Fu¬ 

iayrah, 

Singa¬ 

pore. 

or 

Madras. 

optional  Jamnagar/ 
Tuticorin. 

3 

300 

FEU 

each. 

Exterv 

sion 

area 

port 

‘  Bay  of  Bengal  ports. 

port 

Co- 

Calcutta,  Chains, 

cov- 

lombo 

Chittagong,  Madras, 

erage: 

or 

Singa¬ 

pore. 

inducement 

Vishakhapatnam/ 

Paradip. 

1 

250 

FEU. 

Singa¬ 

pore. 

mainland  Malaysia. 

port 

Singa- 

Port  Kelarig,  Pinang, 

cov¬ 

erage: 

pore. 

Pasir  Gudang. 

1 

300 

FEU. 

Singa¬ 

pore. 

Indonesia. 

Port 

Singa- 

Djakarta,  optional 

cov¬ 

erage; 

pore. 

Surabay^ 

Semarang. 

'  As  described  in  Appen^  A. 

*  Alternative  authority;  either  deployment  may  bo 
utilized,  but  not  at  the  same  time. 

*  The  west  coast  India  feeder  vessels  may,  after 
a  voyam  to  India,  upon  return  to  the  relay  port, 
proceed  on  a  voyage  to  the  Persian  Gulf-Gulf  of 
Oman,  after  which,  upon  return  to  the  relay  port  the 
vessels  will  commence  the  next  voyage  to  the  west 
coast  of  India. 

In  connection  with  the  unusual  cargo 
capacity  demands  in  connection  with 
Desert  Storm,  the  above  described 
waiver  was  temporarily  modified 
commencing  on  January  25, 1991,  for  a 
period  of  210  days,  as  follows: 

(1)  to  the  extent  not  already  included, 
the  port  coverage  of  APL’s  three  feeder 
services  operating  in  or  to  the  Arabian 


Sea,  Gulf  of  Oman,  and  Persian  Gulf — 
the  Persian  Gulf-Gulf  of  Oman  service, 
the  Karachi  service,  and  the  west  coast 
India  service — be  expanded  to  include 
ports  in  the  Gulf  of  (Dman  (principally 
Fujayrah  and  Masqat),  Oman 
(principally  Mina  Raysut),  and  Karachi: 

(2)  An  increase  fitim  one  to  two  in  the 
number  of  feeder  vessels  of  700  FEU 
capacity  that  APL  may  operate  in  its 
Persian  Gulf-Gulf  of  Oman  feeder; 

(3)  Authority  to  operate  a  single 
feeder  vessel  of  up  to  350  FEU  capacity 
between  either  Colombo  or  Fujayrah 
and  ports  in  the  Red  Sea  exclusive  of 
Egypt  and  Ethiopia; 

(4)  Authority  to  operate  a  three  vessel 
feeder,  using  vessels  of  up  to  700  FEU 
capacity,  between  Singapore  and  one  or 
more  of  APL’s  major  extension  area 
ports — Colombo,  Madras,  Bombay, 
Cochin,  Karachi,  Fuja3irah,  and 
Dammam;  and 

(5)  In  addition  to  the  four  specific 
authorities  next  above,  authority  to 
coordinate  all  APL  feeder  services 
providing  capacity  to  or  through  the 
Arabian  Sea  (i.e.,  the  existing  Persian 
Gulf/Gulf  of  Oman,  Karachi,  and  the 
west  coast  India  services,  and  the  added 
Red  Sea  and  Singapore  West  Asian 
services)  by  combining  sailings  and/or 
interchanging  vessels  operated  in  those 
services.  Any  such  combination  and 
interchange  authority,  as  to  any 
individual  service  area  component, 
would  be  performed  subject  to  the 
overall  capacity  limitation  contemplated 
in  that  service  area’s  individual 
authority. 

Of  those  authorities,  AH.  has 
identified  some  services  which  the 
Operator  now  requests  be  included  in 
the  waiver,  imtil  June  8, 1993. 

The  requested  amendments  are  (1)  to 
serve  the  Persian  Gulf-Gulf  of  Oman 
with  two  350  FEU  feeders,  or, 
alternatively  one  700  FEU  feeder,  and  to 
include  all  of  Oman  in  the  service  area; 
(2)  the  Red  Sea  feeder  service,  including 
Gulf  of  Aden  and  Oman,  but  excluding 
Egypt  and  Ethiopia,  be  continued  with  a 
single  350  FEU  vessel:  (3)  to  serve  the 
Indian  subcontinent  in  the  Madras- 
Colombo-Bombay  range  with  two  350 
FEU  vessels. 

The  APL  letter  application  contains  an 
attachment  which  is  a  restatement  of  the 
entire  proposed  Waiver  6,  including  the 
next  above-described  amendments.  The 
proposed  waiver  description  is  as 
follows: 
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No. 

ships 

Approximate  capacity 

Between 

Service  ana 

360  FEU  each . . . . 

Paraian  Qnff— <3tiM  of  Omaa  Oman.* 

Port  coverage . 

1  ‘ 

700  FEU . 

Raysut  Irxlucefnent  ports. 

Persiw  Gulf— GuH  Of  Oman,  Oman.* 

Port  coverage.. . . . 

2»: 

450  FEU -each . 

Raysut,  inducament  ports. 

2  * 

2 

Bombay,  Mangalore,  Pofbandar,  Cochin,  optionat  Jamnagar/ 
Tuticorin. 

Bay  of  Bengal  ports. 

3 

900  FEU  each . . . . 

Port  coverage . . . . . 

1 

250  FEU . 

patnam/Paradip. 

Port  Kelang,  Pinang, 

Pasir  Gudang. 

1 

Ij 

HHI  MM  MMM  M  HI 

1 

2| 

‘  AltemcRive  mSiortty;  cittier  deployment  maylM  utilized,  but  not  at  the  same  time. 

*  Alternative  authority;  either  deptojnwnt  may  be  utilized,  but  not  at  Ihe  same  time. 

*  The  vrast  coast  India  feeder  vessels  may,  after  a  voyage  <<0  India,  upon  return  to  the  ^elay  port  proceed  on  a  voyage  lo  the  Persian  Gutf-QuH  of  Oman,  after 
which,  upon  return  to  the  retaqr  port  the  vessels  will  commence  theoeut  voyage  to  the  west  coast  India. 

This  application  -may  be  inspected  in 
the  Office  of  the  Secreta^,  Maritime 
Administratioii.  Any  ptecson,  firm,  or 
corporatiea  having  any  intereat  in  such 
request  within  :the  meaning  of  ^section 
804  of  the  Act  and  desiring  to  submit 
comments  canoemmg  the  apfdication 
must  file  written  csmments  in  triplicate 
with  the  Secretafry,  Maritime 
Adminiakration,  foom  7300,  Nassif 
Building,  400  Seventh  Street  SW.. 

Wa^ington,  DC  20590.  Comments  must 
be  received  no  later  titan  5  p.m.  tm 
August  27, 1991.  This  notice  Is  published 
as  a  matter  of  ffiscretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
appiicartion,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  maybe  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Aasiatance 
Program  No.  20M4  (Operating-DSferential 
Subsidies)). 

By  Order  of  the  Maritime  Administrator. 

Dated:  Augusts,  1991. 

Joel  C  Richard, 

Acting  Secretary,  Maritime  Administration. 

[FR  Doc.  91-19131  Filed  8-12-91;  8:45  am] 

BtLUNO  CODE 


Maritime  AdminiatratiOD 

[DodegtS^S] 

Amarican  PmaMeril  iJaea, 

AppUcaHon  fora  Waivarof  Seefion 
804(a)  4>f  thaMarcinnt  M«1iia 
1936,  as  Amandad,  To  Permit  fdr^n- 
Flag  SlotCliailers 

American  President  Lines,  Ltd.  (AFL), 
by  application  dated  August  2, 1991, 
requests  waiver  of  the  provisions  of 
section  804  of  tiie  Merchant  Marine  Act, 
1938,  as  amended,  (Act),  for  foreign-flag 
slot  charters  by  All,  on  vessels -of 
Orient  Overseas  Container  Line  Inc. 
(OOCL)  pursuant  to  ABL’s  participation 
in  a  reciprocal  slot  exdiauge  mid 
coordinated  sailing  agreement, 
designated  Federal  Maritime 
Commission  (FMSJ  No.  209-011340,  and 
in  a  Master  Slot  Charter  Agreement, 
bcrtii  between  APL  and  OOCL 
This  application  may  be  Inspected  in 
the  Office  of  the  Secretaiy,  Maritime 
Administration.  Any  person,  firm,  or 
corporatinn  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Adm-lnistration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC.  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
August  27. 1991.  This  notice  is  published 
as  a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 


application,  as  filed  as  may  be 
amended.  The  Maritime  Adinoustratar 
will  consider  any  comments  aulHBitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appiopinte. 

(Catadc^  of  Pedecal  Domestic  Assistance 
Program  No.  20.804  (Operating-DitierezltiBl 
Subsidies)). 

By  Order  of  the  Marilinie  Admiiiistntet. 
Dated:  Augusta,  1991. 

JoriCRkhard, 

Acting  Secretary,  i 

(FR  Doc.  91-19181  Med  B-12-91: 8:45  am] 
BILLING  CODE  4910-M-H 


[Docket  S-W21 

Lykes  Bros.  Steamship  Co.,  Ltd; 
Application  for  SBthorization  So  act  as 
general  agant  lor  aforaign^flag 
company 

By  application  of  July  28, 1991,  Lykes 
Bros.  Steamship  Co,  Inc.  (Lykes) 
requests  the  M^time  Administration’s 
authority  to  the  extent  required  to  act  as 
general  agent  for  Di  Gregorio  Navegacao 
Ltda.  (De  Gregorio)  in  the  trade  between 
the  east  coast  of  South  America  and  the 
U.S. 

Lykes  has  been  approached  by  Di 
Gregorio,  a  Brazilian  company,  to  act  as 
their  general  agent  throughout  the 
United  States  and  appoint  on  their 
behalf  subagents  as  necessary  in  the 
United  States  to  represent  their  soon-to- 
be-initiated  services.  Di  Gregorio  has 
been  granted  operating  authority  by  the 
Brazilian  Government  to  initiate  a  liner 
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service  to  the  United  States  and  has 
contracted  for  two  RO/RO  vessels 
presently  under  construction  in  Brazil. 
To  establish  a  service  and  to  prepare  for 
introduction  upon  delivery  of  the  two 
RO/RO  vessels  now  under  construction, 
Di  Gregorio  intends  to  commence  this 
service  during  the  third  quarter  of  1991 
with  chartered-in  combination 
breakbulk/container  vessels  operating 
on  a  42-day  voyage. 

The  service  would  commence  as  a 
combination  breakbulk/container 
service  employing  vessels  of  15-25,000 
deadweight  tons  and  a  container 
capacity  of  300-700  TEU.  This  would 
afford  21-day  intervals  between  sailings. 
Upon  delivery  of  their  first  RO/RO,  it  is 
anticipated  that  it  would  become  a 
three-vessel  service  with  a  14-day 
frequency  and,  upon  delivery  of  ^e 
second  RO/RO  vessel,  would  become  a 
four-vessel  service  with  10-day 
frequency  between  ports  on  the  east 
coast  of  South  America  and  the  United 
States.  Investigations  are  also  under 
way  for  a  similar  service  between  the 
east  coast  of  South  America  and  the  gulf 
coast  of  the  U.S.  As  general  agent  for 
these  Di  Gregorio  services,  Lykes  would 
perform  sales  and  solicitation  services, 
equipment  management  services, 
husbanding,  documentation,  advertising, 
and  all  other  necessary  agency  functions 
requisite  for  a  successful  Di  Gregorio 
service. 

Lykes  believes  that  the  special 
circumstances  behind  this  application 
are  extremely  unique.  Lykes  was 
selected  by  Di  Gregorio  as  the  company 
best  situated  to  assist  this  fledgling 
operator  fi'om  a  developing  country  to 
successfully  launch  a  maritime  venture 
between  the  east  coast  of  South 
America  and  the  United  States.  This 
proposed  relationship  between  a 
Brazilian  and  an  American  company 
provides  a  unique  opportunity  for 
mutually  beneficial  cooperation 
between  citizens  of  the  two  trading 
partners  which,  in  turn,  Lykes  feels, 
could  strengthen  international  relations 
between  the  U.S.  and  Brazil. 

Lykes  asserts  that  this  proposed 
agency  agreement  presents  a  valuable 
opportunity  for  Lykes.  Denial  of  a 
waiver  would  result  in  the  loss  of  this 
business  opportunity  without  any 


provable  gain  or  benefit  to  any  other 
U.S.-fiag  carrier,  subsidized  or 
unsubsidized.  Lykes  maintains  that  Di 
Gregorio  will  enter  the  U.S./Brazil  trade 
whether  or  not  Lykes  is  granted  a 
waiver  to  meet  its  agency  requirements 
in  the  U.S.  Consequently,  Di  Gregorio 
will  need  to  procure  agency  services 
from  some  company  whether  it  be  Lykes 
or  another  carrier  or  agent. 

Lykes  contends  that  there  is 
substantial  good  cause  for  granting  a 
waiver  for  this  agency  agreement 
because  the  proposed  agency  agreement 
is  a  prudent  business  opportimity  for 
Lykes  to  increase  the  efficiency  of  its 
shore  side  operations  and  to  reduce  the 
overhead  costs  of  those  operations  to 
Lykes. 

Lykes  avers  that  the  additional 
revenue  earned  as  a  result  of  the  agency 
agreement  will  contribute  to  Lykes’ 
overall  operating  results  by  allowing  it 
to  recover  overhead  costs  that  would 
otherwise  have  to  be  shouldered 
completely  by  Lykes.  This,  of  course, 
will  strengthen  the  economic  health  of 
Lykes,  whether  or  not  the  overall 
financial  impact  of  the  agreement  is 
significant  from  an  accoimting 
standpoint  in  terms  of  Lykes’  balance 
sheet. 

Also,  according  to  Lykes,  there  is  no 
possibility  of  subsidy  diversion  under 
this  agreement,  which  is  a  principal 
concern  imder  section  804. 

The  principal  component  of  the  Di 
Gregorio  service  in  the  initial  stages  will 
be  the  breakbulk  component,  which 
Lykes  states  will  not  be  competing  with 
any  American  flag  services.  If  service  to 
the  gulf  is  initiated,  it  will  only  compete 
with  breakbulk  services  presently 
provided  by  Lykes  on  an  inducement 
basis.  In  fact,  Lykes  views  such 
competition  to  be  beneficial  rather  than 
detrimental.  An  increase  in  service  to 
the  shipping  public  should  have  the 
efiect  of  developing  a  greater  interest  in, 
if  not  a  demand  for,  liner  service.  This, 
in  turn,  would  benefit  Lykes’  inducement 
service  by  providing  more  opportimities 
for  providing  such  service. 

For  containerized  cai^go,  Lykes  notes 
that  Di  Gregorio’s  partial  containership 
service  will  initially  compete  with  the 
extensive  containership  service  of 
Crowley  Maritime,  which  presently 


employs  three  U.S.-flag  container 
vessels  and  three  foreign-flag  contain**'' 
vessels  with  an  approximate  voyage 
length  of  42  days  between  the  U.S.  east 
coast  and  the  east  coast  of  South 
America. 

With  respect  to  the  RO/RO 
component  of  Di  Gregorio’s  service, 
which  will  materialize  in  1992-93  upon 
delivery  of  the  two  RO/RO  vessels 
currently  under  construction  in  Brazil, 
Lykes  states  that  there  is  no  U.S.-flag 
RO/RO  operator  presently  in  any  of  the 
U.S.  trades  to  and  from  the  east  coast  of 
South  America. 

In  light  of  the  above,  Lykes  feels  that 
there  is  serious  doubt  that  the 
introduction  of  this  new  service  will 
have  any  adverse  effect  at  all  on  U.S.- 
flag  service  in  the  U.S./Brazil  trade, 
much  less  that  the  provision  of  agency 
services  by  Lykes  will  have  such  an 
effect.  To  the  extent  that  there  were  any 
adverse  effect,  in  Lykes’  view,  it  could 
only  be  insignificant. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Merchant  Marine  Act,  1936,  as 
amended,  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
August  27, 1991.  This  notice  is  published 
as  a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  conunents  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies]]. 

Dated:  August  7, 1991. 

By  Order  of  the  Maritime  Administrator 
Joel  C  Richard, 

Acting  Secretary,  Maritime  Administratian. 
[FR  Doc.  91-19130  Filed  8-12-01;  8:45  am] 
MLUNG  CODE  4t10-S1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  In  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Friday, 
August  16, 1991. 

PLACE:  Maniner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  horn  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  9, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-19391  Filed  8-9-91;  3:10  pm] 
BILUNG  CODE  6210-01-41 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  announcement:  Notice 
forwarded  to  Federal  Register  on  August 
6, 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.,  Wednesday, 
August  14, 1991. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(s]  to  the 
meeting: 

Proposal  to  revise  the  Federal  Reserve's 
policy  regarding  borrowing  by  examiners. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated;  August  9, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-19392  Filed  6-9-91: 3Kn  pm) 
MLUNG  CODE  S210-01-4I 


AGENCY  HOLDING  THE  MEETING: 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  12:00  noon,  Monday, 
August  19. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Proposed  purchase  of  check  processing 
equipment  within  the  Federal  Reserve 
System. 

2.  Proposed  acquisition  of  currency 
processing  equipment  within  the  Federal 
Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  August  9, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19389  Filed  8-9-91;  8:45  am] 
BILUNG  CODE  6210-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-91-25] 

TIME  AND  date:  August  21, 1991  at  2:30 
p.m. 

place:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  of  future  meetings. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

5.  Inv.  731-TA-525  (Preliminary) 

(Nepheline  Syenite  horn  Canada)— briehng 
and  vote. 

6.  Any  items  left  over  horn  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  205-2000. 


Dated:  August  8, 1991. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  91-19338  Filed  8-9-91;  1K)2  pm] 
BtLUNG  COOE  7020-02-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITC  SE-91-24] 

TIME  AND  date:  August  15, 1991  at  9:30 
a.m. 

place:  Room  101,  500  E  Street  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

In  conformity  with  19  C.F.R. 

S  201.35(c)(1),  Commissioners, 

Brunsdale,  Lodwick,  Rohr,  and  Newquist 
determined  that  the  Commission 
business  required  that  a  meeting  be 
called  with  less  than  10  days’  notice  and 
that  no  earlier  announcement  of  such 
meeting  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  week  of  August  26, 1991. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

5.  Inv.  731-TA-469  (Final)  (HIC  Flat  Panel 
Displays  from  Japan)-— briefing  and  vote. 

6.  Inv.  731-TA-485  (Final)  (Gene 
Amplification  Thermal  Cyclers  from  the 
United  Kingdom) — briefing  and  vote. 

7.  Any  items  left  over  from  previous 
agenda. 

8.  Report  of  The  Secretary  of  action 
pursuant  to  memorandum  C062-0-038. 
CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  205-2(X)0. 

Dated:  August  8, 1991. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  91-19337  Filed  8-9-91;  12:46  pm] 
BILUNG  COOE  n2(M»-4l 


DEPARTMENT  OF  JUSTICE 
FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

F.C.S.C.  Meeting  Notice  No.  5-91,  Notice 
of  Meetings,  Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 
The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
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hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date.  Time  and  Subject  Matter 
Thurs.,  Aug.  22, 1991  at  10::00  a.m. — 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street,  NW..  Room  10000, 
Washington,  DC  20579.  Telephone:  (202) 
208-7727. 

Dated  at  Washington,  DC  on  August  9, 

1991. 

Judith  H.  Lock, 

Administrative  Officer. 

[FR  Doa  91-19382  Filed  8-9-91;  2:22  pm] 
BllJUMa  OOOC  44ia-0f-« 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Week  of  August  12, 19.  26,  and 
September  2. 1991. 


PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  12 

Friday,  August  18 
9:00  a.m. 

Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2.  5.  &  7) 

10:00  a.m. 

Briefing  on  Uncertainties  in  Implementing 
the  EPA  HLW  Standards  (Public 
Meeting] 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Program  Fraud  Civil  Remedies  Act  (10 
CFR  Part  13)  — Final  Rule  (Tentative) 

b.  Appeal  of  L£P-91-19  (Arizona  Public 
Service  Company,  et  aL  (Palo  Verde 
Nuclear  Station,  Units  Nos.  1,  2  and  3)) 
(Tentative) 

Week  of  August  19 — ^Tentative 

Wednesday,  August  21 
9:30  a.m. 

Briefing  on  Program  for  Inspections,  Tests, 
Analyses,  and  Acceptance  Criteria 
(ITAAC)  for  Advanced  Reactors  (Public 
Meeting) 

2K)0  p.m. 


Briefing  by  NRC  Staff  on  International 
Programs  (Public  Meeting) 

3:00  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  26— Tentative 
Wednesday,  August  28 
11:30  ajn. 

AfBnnative/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  September  2 — ^Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  September  2. 

Note:  AfHrmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserve  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 
To  V'erify  the  Status  of  Meetings  Cal) 
(Recording)— (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  ^- 
1661. 

Dated:  August  9, 1991. 

William  M.  HiU,  Jr.. 

Office  of  the  Secretary. 

[FR  Doc.  91-19376  Filed  6-9-81;  2:23  pm. 
BILUNO  CODE  7Sa0-«1-ll 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  do^ments.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  sign^ 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.031A,  CFDA  No.  84.031G] 

Notice  Inviting  Applications  for 
Designation  as  an  Eligible  institution 
for  Fiscal  Year  1992  for  the 
Strengthening  Institutions  Program 
and  the  Endowment  Challenge  Grant 
Program 

Correction 

In  notice  document  91-18207  beginning 
on  page  36780  in  the  issue  of  Thursday, 
August  1, 1991,  make  the  following 
corrections: 

1.  On  page  36780,  in  the  third  column, 
insert  the  following  above  the  third 
table: 

“Annual  Income  Levels  (Continued) 
Alaska” 

2.  On  page  36781,  in  the  first  column, 
insert  the  following  above  the  table: 

“Hawaii" 

BILUNO  CODE  1SOS-01-0 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

Correction 

In  rule  document  91-16874  beginning 
on  page  32330  in  the  issue  of  Tuesday, 
July  16, 1991,  make  the  following 
correction: 

On  pages  32331  and  32332,  in  the 
table,  remove  the  heading  reading 
"Proposed  Base  (100-year)  Flood 
Elevations”. 

BILUNO  CODE  150M1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

[OPH-009-P) 

RIN  0938-AE24 

Health  Maintenance  Organizations; 
Group  Specific  Ratings 

Correction 

In  proposed  rule  document  91-16241 
beginning  on  page  31597  in  the  issue  of 
Thursday,  July  11, 1991,  make  the 
following  correction: 

1  On  page  31598,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  eighth  line,  after  “group”  add  “for 
a  contracted  benefit  period  is  based  on 
the  actual  experience  of  the  group”. 

2.  On  page  31599,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  13th  line,  “following”  should  read 
“allowing”. 

BILUNO  CODE  150fr01-0 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  338 

[INS  Number  1267-91] 

RIN  1115-AB84 

Endorsement  of  Name  Change  on 
Certificate  of  Naturalization;  Electronic 
Recordkeeping 

Correction 

In  rule  document  91-15875  beginning 
on  page  30679  in  the  issue  of  Friday,  July 
5, 1991,  make  the  following  correction: 

§  338.12  [Corrected] 

On  page  30680,  in  the  first  column,  in 
§  338.12,  in  the  third  line  from  the  end  of 
the  paragraph,  “recordkeeping”  was 
misspelled. 

BILUNO  CODE  ISOSei-D 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1839 

RIN  2700-AB09 

[NASA  FAR  Supplement  Directive  89-6] 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement 

Correction 

In  rule  docmnent  91-16517  beginning 
on  page  32115  in  the  issue  of  Monday, 
July  15, 1991,  make  the  following 
corrections: 

1839.7001  [Corrected] 

1.  On  page  32116,  in  the  first  column, 
in  section  1839.7001(b),  in  the  second 
line,  “administrator”  should  read 
“Administrator”. 

1839.7003-2  [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  section  1839.7003-2(a) 
introductory  text,  in  the  third  line  from 
the  bottom,  “installation”  should  read 
“installations”. 

BILLING  CODE  1SOfr«1-0 


NUCLEAR  REGULATORY 
COMMISSION 

Governors’  Designees  Receiving 
Advance  Notification  of 
Transportation  of  Nuclear  Waste 

Correction 

In  notice  document  91-16527  beginning 
on  page  31973  in  the  issue  of  Friday,  July 
12, 1991,  make  the  following  correction: 

On  page  31975,  in  the  table,  in  the 
entry  for  “Washington”,  in  the  second 
column,  in  the  second  line,  “586-234” 
should  read  “586-2340". 

BILUNO  CODE  1S05-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-18177;  S7-7-91] 

RIN  3235-AD91 

Amendment  to  Rule  2a-7  Under  the 
investment  Company  Act 

Correction 

In  rule  document  91-13404  beginning 
on  page  26028  in  the  issue  of  Thursday, 


:-niin:i 
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June  6, 1991,  make  the  following 
correction: 

1.  On  page  26028,  in  the  third  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  Hrst  line,  “Council" 
should  read  “Counsel". 

2.  On  page  26029,  in  the  second 
column,  in  the  eighth  line  from  the  top, 
“of  should  read  “or". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  fiill  paragraph,  in  the 
third  line,  “singlerated"  should  read 
“single-rated":  and  in  footnote  11, 
paragraph  (1),  in  the  second  line  fi*om 
the  Imttom,  “delegates"  should  read 
“delegate". 

BILLING  CODE  150541-0 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  24 

(T.D.  ATF-312] 

Technical  Amendments 

Correction 

In  rule  document  91- 15562  beginning 
on  page  31076  in  the  issue  of  Tuesday, 
July  9, 1991,  make  the  following 
correction: 

On  page  31079,  in  the  second  column, 
in  amendatory  instruction  37.,  and  in  the 


section  heading  entitled 
“General",“24.255"  should  read  "  24.225" 

BILUNO  CODE  1505-01-0 


Tuesday 
August  13,  1991 


Part  II 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wiidiife  and 
Plants;  Revised  Proposed  Determination 
of  Critical  Habitat  for  the  Northern 
Spotted  Owl;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018>AB32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Revised  Proposed 
Determination  of  Critical  Habitat  for 
the  Northern  Spotted  Owl 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Revised  proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  originally  proposed 
designation  of  critical  habitat  for  the 
northern  spotted  owl  [Strix  occidentalis 
caurina)  on  May  6, 1991.  The  Service 
hereby  revises  its  proposed  designation 
of  critical  habitat  for  the  northern 
spotted  owl,  a  subspecies  federally 
listed  as  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  northern  spotted 
owl,  referred  to  herein  as  spotted  owl  or 
owl,  is  a  forest  bird  that  inhabits 
coniferous  and  mixed  conifer-hardwood 
forests.  The  current  range  of  the 
northern  spotted  owl  extends  from 
southwestern  British  Columbia  through 
western  Washington,  western  Oregon, 
and  northwestern  California  south  to 
San  Francisco  Bay.  Proposed  critical 
habitat  imits  are  located  primarily  on 
Federal  lands  and  to  a  lesser  extent  on 
State  lands.  The  Service  has  not 
included  private  €md  tribal  lands  in  this 
proposal. 

liiis  proposed  critical  habitat 
designation  would  result  in  additional 
protection  requirements  under  section  7 
of  the  Act  with  regard  to  activities  that 
are  funded,  authorized,  or  carried  out  by 
a  Federal  agency.  Section  4  of  the  Act 
requires  the  Service  to  consider 
economic  and  other  relevant  costs  prior 
to  making  a  final  decision  on  the  size 
and  scope  of  critical  habitat.  The 
Service  solicits  data  and  comments  fi'om 
the  public  on  all  aspects  of  this 
proposal,  including  additional 
information  on  the  economic  impacts 
(costs  and  benefits)  of  the  designation, 
methods  of  evaluating  costs  and  benefits 
accruing  from  the  designation,  the 
amount  and  distribution  of  owls  and  owl 
habitat  (particularly  dispersal  habitat), 
and  why  any  particular  lands 
(regardless  of  ownership)  should  or 
should  not  be  designated  as  critical 
habitat. 

DATES:  Comments  fi'om  all  interested 
parties  must  by  received  by  October  15, 
1991.  The  Service  intends  to  conduct  one 
public  hearing  at  each  of  the  following 
locations: 


1.  Monday,  September  9,  Redding, 
California; 

2.  Wednesday,  September  11, 

Medford,  Oregon; 

3.  Tuesday,  September  17,  Olympia, 
Washington; 

4.  Thursday,  September  19,  Portland, 
Oregon. 

Each  hearing  will  be  held  from  1  to  4 
and  6  to  9  p.m. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Assistant  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Fish  and 
Wildlife  Enhancement,  911  Northeast 
11th  Ave.,  Portland,  Oregon  97232.  The 
complete  file  for  this  rule,  including 
comments  and  materials  received,  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address.  The  public 
hearings  will  be  held  at  the  following 
locations: 

1.  Redding — Holiday  Inn,  1900  Hilltop 
Dr.,  Redding,  Ca. 

2.  Medford — Nendell's  Inn,  2300 
Crater  Lake  Hwy.,  Medford,  Ore. 

3.  Olympia — Washington  Center  for 
the  Performing  Arts,  512  S.  Washington 
St.,  Olympia,  Wash. 

4.  Portland — Bonneville  Power 
Administration,  Auditorium,  911  N.E. 
11th  Ave.,  Portland,  Ore. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dale  Hall,  Assistant  Regional 
Director  for  Fish  and  Wildlife 
Enhancement  at  the  above  address  (503/ 
231-6159  or  FTS  429-6159);  Mr.  Barry  S. 
Mulder,  Spotted  Owl  Coordinator,  at  the 
above  adless  (503/231-6730  or  FTS 
429-6730);  and  Mr.  Mel  Schamberger, 
Chief,  Terrestrial  Branch,  U.S.  Fish  and 
Wildlife  Service,  National  Ecology 
Research  Center,  4512  McMurray 
Avenue,  Fort  Collins,  Colorado  80525- 
3400  (303/226-9409  or  FTS  323-5409). 
SUPPLEMENTARY  INFORMATION: 
Background 

Previous  Federal  Actions 

On  January  28, 1987,  the  Service 
received  a  petition  requesting  that  the 
northern  spotted  owl  be  listed  pursuant 
to  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  et  seq.),  as  amended 
(Act).  A  90-day  finding  was  issued  on 
July  23, 1987,  acknowledging  that  the 
petition  presented  substantial 
information  indicating  that  listing  might 
be  warranted.  On  December  17. 1987, 
the  Service  made  a  1-year  finding  that 
listing  the  northern  spotted  owl  was  not 
warranted  at  that  time.  Notice  of  this 
finding  was  published  in  the  Federal 
Register  on  December  23, 1987  (52  FR 
48552). 


On  May  5, 1988,  several 
environmental  organizations  filed  suit 
challenging  the  Service’s  finding  that 
listing  was  not  warranted.  On 
November  17, 1988,  the  court  in  that  suit 
[Northern  Spotted  Owl  v.  Lujan,  No. 
C88-573Z,  Western  District, 
Washington)  ordered  the  Service  to 
reanalyze  the  evidence  and  determine 
whether  to  issue  a  revised  petition 
finding. 

On  April  25, 1989,  the  Service  issued  a 
revised  finding  indicating  that  listing  the 
northern  spotted  owl  as  a  threatened 
species  throughout  its  entire  range  was 
warranted.  On  Jime  23, 1989  (54  FR 
26666),  the  Service  published  a  proposal 
to  list  the  northern  spotted  owl  as  a 
threatened  species.  After  reviewing  all 
applicable  information  and  public 
comment,  the  Service  published  a  final 
rule  to  list  the  northern  spotted  owl  as  a 
threatened  species  on  June  26, 1990  (55 
FR  26114).  The  Service  did  not  propose 
to  designate  critical  habitat  for  the 
northern  spotted  owl  within  the  listing 
rule  because  the  Service  found  that 
critical  habitat  was  not  determinable  at 
the  time.  The  Service  subsequently 
began  planning  an  approach  to  propose 
critical  habitat. 

On  August  10, 1990,  the  plaintiffs  filed 
an  additional  motion  seeking  to  compel 
the  Service  to  immediately  propose 
critical  habitat.  On  February  26, 1991, 
the  Court  ruled  that  the  Service  had 
violated  the  Act  in  failing  to  designate 
critical  habitat  concurrently  with  listing 
the  owl.  The  Court  ordered  the  Service 
to  propose  a  rule  on  critical  habitat  and 
to  publish  a  final  rule  at  the  earliest 
possible  time  permitted  under  the 
appropriate  regulations. 

The  Service  published  a  proposed  rule 
to  designate  critical  habitat  for  the 
northern  spotted  owl  on  May  6, 1991  (56 
FR  20816).  The  May  6  proposal 
announced  the  Service’s  intention  to 
publish  a  revised  critical  habitat 
proposal  in  early  August  1991,  to  allow 
for  the  fullest  possible  consideration  of 
public  comment  on  the  economic  and 
other  relevant  impacts  of  a  designation 
and  the  subsequent  completion  of  the 
Service’s  economic  analysis.  This  new 
proposal  supersedes  all  aspects  of  the 
May  6  proposal. 

Public  comments  on  this  revised 
proposed  rule  will  be  accepted  for  60 
days  from  the  date  of  publication  in  the 
Federal  Register  (see  “DATES”).  The 
Service  intends  to  publish  a  final  critical 
habitat  rule  within  60  days  after  close  of 
the  public  comment  period. 

Ecological  Considerations 

The  northern  spotted  owl  is  one  of 
three  subspecies  of  spotted  owls 
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recognized  by  the  American 
Ornithologist’s  Union.  For  a  complete 
discussion  of  the  ecology  and  life  history 
of  this  subspecies,  see  the  Interagency 
Scientific  Committee's  A  Conservation 
Strategy  for  the  Northern  Spotted  Owl 
(Thomas  et  al.  1990),  the  Service’s  three 
status  reviews  (USDI 1987, 1989, 1990), 
and  the  June  26, 1990,  hnal  rule  listing 
the  northern  spotted  owl  as  a  threatened 
species  (55  FR  26114).  These  documents 
incorporate  the  majority  of  current 
biological  information  on  the  subspecies 
used  to  develop  this  proposed  critical 
habitat  rule.  Additionally,  the  Service 
reviewed  biological  data  from  owl 
studies  made  available  since  the 
summer  of  1990.  These  new  references 
are  included  in  the  Service’s 
administrative  record.  New  data  are 
incorporated  and  cited  where  relevant. 
None  of  the  new  biological  data 
substantially  contradicted  previous 
studies  on  the  ecology  of  the  subspecies 
summarized  in  the  above  documents. 

The  northern  spotted  owl  is  known 
from  most  of  the  major  types  of 
coniferous  forests  in  the  Northwest.  The 
range  of  the  northern  spotted  owl  is 
from  southwestern  British  Columbia, 
through  western  Washington,  western 
Oregon,  and  northern  California  south  to 
San  Francisco  Bay  where  forested 
habitat  still  exists.  The  ranges  of  the 
northern  and  California  spotted  owls 
adjoin  in  the  Pit  River  area  of  Shasta 
County,  California. 

The  range  of  the  northern  spotted  owl 
encompasses  five  major  physiographic 
provinces  that  depict  local  climatic  and 
geological  conditions  (Franklin  and 
Dymess  1988).  These  conditions  are 
responsible  for  the  development  of  the 
respective  vegetative  landscapes  within 
each  province.  Reference  to  these 
provinces  provides  an  artiHcial  method 
of  subdividing  owl  populations.  From 
north  to  south,  the  provinces  include  the 
Washington  Cascades,  Olympic 
Peninsula,  Oregon  Coast  Ranges, 

Oregon  Cascades,  and  Klamath 
Mountains.  Thomas  et  al.  (1990)  divided 
the  owl’s  range  into  10  separate  areas  to 
reflect  differences  in  spotted  owl 
numbers,  distribution,  habitat  use 
patterns,  and  habitat  conditions.  The  10 
provincial  subdivisions  described  by 
Thomas  et  al.  (1990)  include  the 
Washington  Cascades  East  and  West, 
Olympic  Peninsula,  Southwestern 
Washington,  Oregon  Coast  Ranges, 
Oregon  Cascades  East  and  West, 
Klamath  Mountains,  California 
Cascades/Modoc,  and  the  Northern 
California  Coast  Range. 

Populations  are  not  evenly  distributed 
throughout  the  owl’s  range  due  to 
variation  in  habitat  conditions  resulting 


from  human-induced  disturbances,  often 
exacerbated  by  landownership  patterns, 
and  to  a  lesser  extent  natural 
disturbances.  The  greatest  numbers  of 
spotted  owls  are  found  in  the  west- 
central  Cascade  region  of  Oregon  (based 
on  information  obtained  during  section  7 
consultation  with  the  Forest  Service  and 
the  Bureau  of  Land  Management 
(Bureau),  and  information  viewed  during 
the  congressional  mapping  effort  in  Jime 
1991)  and  the  Coast  Range  of 
northwestern  California  (G.  Gould,  1991 
California  Department  of  Fish  and 
Game,  biologist,  pers.  comm.);  the 
majority  of  owls  are  found  on  Forest 
Service  lands.  The  owl  is  uncommon  in 
certain  areas,  e.g.,  in  southwestern 
Washington  and  northwestern  Oregon; 
thus,  its  distribution  is  now  somewhat 
discontinuous  over  its  range. 

Northern  spotted  owls  have  been 
observed  over  a  wide  range  of 
elevations,  but  avoid  high  elevation, 
subalpine  forests.  The  range  of  elevation 
in  which  spotted  owls  occur  extends 
from  70  feet  (21  meters)  above  sea  level 
in  the  Olympic  Peninsula  of  Washington 
to  over  6,000  feet  (1800  meters)  above 
sea  level  in  California. 

Vegetative  composition  of  spotted  owl 
habitat  changes  fram  north  to  south 
within  its  range.  The  spotted  owl 
inhabits  forests  dominated  by  Douglas- 
fir  [Pseudotsuga  menziesii)  and  western 
hemlock  [Tsuga  heterophylla)  in  coastal 
forests  of  Washington  and  Oregon.  At 
higher  elevations  on  the  west  slope  of 
the  Cascades  in  Washington  and 
Oregon,  stands  containing  Pacific  silver 
fir  [Abies  amabilis)  are  commonly  used 
by  owls.  Owls  use  mixed  conifer  stands 
that  may  include  Douglas-fir,  grand  fir 
[Abies  grandis),  and  ponderosa  pine 
[Pinus  ponderosa)  on  the  east  slope  of 
the  Cascades. 

In  southern  interior  Oregon,  habitat 
further  changes  to  a  drier  Douglas-fir/ 
mixed  conifer  composition  wi^  a 
corresponding  shift  in  the  predominant 
prey  base,  fi'om  northern  flying  squirrels 
[Glauocomys  sabrinus)  to  woodrats 
[Neotoma  spp.).  Spotted  owls  most 
commonly  use  Douglas-fir,  mixed- 
conifer,  and  coastal  redwood  [Sequoia 
sempervirens)  forest  types  in  California, 
but  are  also  found  in  mixed  conifer- 
hardwood  habitat  types  and  in  stands 
dominated  by  ponderosa  pine  in  the 
eastern  portion  of  the  range  in 
California.  Habitat  for  the  northern 
spotted  owl  in  parts  of  southern  Oregon 
and  northern  California  is  not 
continuous,  but  occurs  naturally  in  a 
mosaic  pattern,  especially  in  the 
southern  interior  portions  of  the  bird’s 
range.  This  type  of  pattern  also  occurs 
to  some  extent  at  lower  elevations  in  the 


eastern  Cascades  in  Oregon  and 
Washington. 

Forests  in  the  northwestern  United 
States  exhibit  natural  variation  in  terms 
of  species  composition,  stand  age, 
climatic  and  soil  conditions,  slope 
steepness  and  aspect,  and  other  factors. 
Forest  structure  varies  in  several 
measurable  ways:  Canopy  closure 
varies  from  closed  to  relatively  open,  as 
a  function  of  tree  size,  stocking  density, 
and  species  composition;  canopy 
layering  ranges  from  multi-layered 
stands  composed  of  two  or  more  tree 
heights  to  single-layered  stands;  average 
tree  diameter  varies  with  tree  age, 
species,  and  soil  and  climatic 
conditions;  and  the  amount  of 
decadence  (deformed,  broken,  and 
rotting  trees,  standing  and  down  dead 
material,  etc.)  varies  with  factors  such 
as  stand  age.  fire,  wind,  and  forest  pest 
influence.  Factors  such  as  rainfall, 
elevation,  slope,  and  aspect  influence 
microclimatic  conditions. 

Although  spotted  owl  habitat  is 
variable  over  its  range,  some  general 
attributes  are  common  to  the 
subspecies’  life-history  requirements 
throughout  its  range.  'Timber  stands 
supporting  successfully  reproducing 
pairs  of  northern  spotted  owls  typically 
feature  the  following  attributes:  A 
moderate  to  high  canopy  closure  (60  to 
80  percent):  a  multi-layered,  multi¬ 
species  canopy  with  large  >  30  inches 
diameter-at-breast-height  (dbh) 
overstory  trees;  a  high  incidence  of  large 
trees  with  various  deformities  (e.g„  large 
cavities,  broken  tops,  mistletoe 
infections,  and  other  evidence  of 
decadence);  large  snags;  large 
accumulations  of  fallen  trees  and  other 
woody  debris  on  the  ground;  and 
sufficient  open  space  below  the  canopy 
for  owls  to  fly.  These  forest 
characteristics  usually  develop  with 
increasing  forest  age,  but  their 
occurrence  may  vary  by  location,  forest 
practices,  and  stand  type  and  condition. 

The  age  of  a  forest  is  not  as  important 
in  determining  habitat  suitability  for 
owls  as  are  vegetational  and  structural 
elements.  Northern  interior  forests 
tjqjically  require  150  to  200  years  to 
attain  the  attributes  of  breeding  and 
roosting  habitat;  however, 
characteristics  of  breeding  and  roosting 
habitat  are  sometimes  found  in  younger 
forests,  usually  those  with  significant 
old-age  remnant  trees  from  earlier 
stands.  The  remanent  old  forest 
attributes  are  products  of  fire,  wind 
storms,  “sloppy"  logging  operations,  or 
highgrading  (removal  of  the  most 
economically  valuable  trees).  As  one 
moves  south  or  toward  the  coast  in  the 
species  range,  these  attributes  are 
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attained  at  younger  ages  due  to  more 
favorable  growing  conditions,  site 
productivity,  microclimate,  and  so  forth. 
The  components  of  breeding  habitat  are 
present  in  relatively  young  forests  (60  or 
more  years  of  age)  in  some  portions  of 
the  subspecies  range.  However,  nearly 
all  nest  and  roost  sites  are  located  in  the 
portions  of  these  stands  containing  the 
oldest  trees  (Thomas  et  ai  1990).  Owl 
survey  data  indicate  that  northern 
spotted  owls  are  disproportionately 
found  in  association  with  older  forests 
(Thomas  et  ai  1990,  USDI 1990). 

Spotted  owls  are  most  often 
associated  with  the  previously 
mentioned  habitat  characteristics  for 
breeding  and  roosting,  but  may  use  a 
wider  array  of  forest  types  for  foraging 
and  dispersal,  including  more  open  and 
fragmented  habitat.  In  forests  that  do 
not  provide  nesting  and  roosting 
attributes,  dispersal  habitat,  at  a 
minimum,  consists  of  forests  with 
adequate  tree  size  and  canopy  cover  to 
provide  at  least  minimal  foraging 
opportunities  and  protection  from  avian 
predators.  Such  areas  allow  juvenile  and 
adult  owls  to  move  successfully  within 
and  between  blocks  or  islands  of 
nesting  and  roosting  habitat.  Habitat 
sufficient  to  permit  dispersal  is  essential 
to  connect  areas  of  habitat  that  support 
nesting,  roosting,  and  foraging.  Current 
definitions  of  suitable  spotted  owl 
habitat  do  not  contain  estimates  of  the 
amoimt  of  habitat  that  contributes  just 
the  dispersal  component. 

Owls  having  an  array  of  habitat  types 
within  their  home  ranges  select  for  older 
forest  >200  years),  use  mature  forest 
(100-200  years)  in  proportion  to  its 
availability,  and  tend  to  avoid  younger 
forest  (<  100  years)  or  use  it  in  relation 
to  its  availability  (USDI  1989).  Different 
studies  over  the  owl's  range 
demonstrate  that  owls  select  older 
forests  for  foraging  (USDI  1990);  roost 
sites  are  also  strongly  associated  with 
older  forests. 

In  the  coastal  redwoods  of  California, 
spotted  owls  have  been  observed 
nesting  in  stands  that  had  acquired 
characteristics  associated  with  owl 
presence  in  as  little  as  40-60  years 
(Pious  1989).  Redwood-dominated 
forests  in  coastal  northern  California 
comprise  about  7  percent  of  the  owl’s 
overall  range.  They  develop  these 
habitat  characteristics  in  a  shorter  time 
following  harvest  than  other  timber- 
types  because  of  unique  characteristics 
and  conditions,  such  as  fast-growth 
(redwoods  are  a  stump-sprouting 
species),  good  soil,  high  precipitation 
levels,  a  long  growing  season,  an 
imderstory  of  other  conifers  and 
hardwoods,  and  an  abundant  prey  base 


(Thomas  et  al.  1990).  Although  the 
forests  in  this  area  are  younger  in  age 
than  in  other  parts  of  the  owl’s  range, 
structural  habitat  characteristics 
associated  with  owl  presence  are 
similar  to  those  observed  elsewhere. 

Northern  spotted  owls  have  large 
home  ranges  and  utilize  large  tracts  of 
land  containing  significant  acreage  of 
older  forest  to  meet  their  biological 
needs  (USDI  1990).  As  the  quality  and 
quantity  of  habitat  declines,  annual 
home  range  sizes  increase.  Thomas  et 
al.  (1990)  indicated  median  annual  pair 
home  range  sizes  varied  fi-om  a  high  of 
9,930  acres  for  the  Ol3mipic  Peninsula  to 
a  low  of  2,955  acres  for  the  Oregon 
Cascades.  Actual  annual  pair  home 
range  size  varied  from  1,035  acres  in  the 
Klamath  Province  to  30,961  acres  in  the 
Washington  Cascades  (USDI  1990). 

Forest  structure  also  differs 
significantly  because  of  varied 
management  practices  within  the  range 
of  the  spotted  owl.  In  many  areas, 
management  practices  have  resulted  in 
fragmented  patches  of  older  forests, 
separated  by  large  patches  of  younger 
forests  that  have  yet  to  develop  habitat 
characteristics  used  by  owls.  'This 
condition  may  have  led  to  increased 
competition  with  barred  owls  and 
predation  by  great  homed  owls  and 
other  open-forest  predators.  Barred  owls 
have  greatly  expanded  their  range  in 
recent  years.  The  Service  knows  of  three 
instances  of  hybridization  between 
barred  and  spotted  owls;  the  first 
generation  is  fertile  (Meslow  pers. 
comm.  1991).  As  habitat  becomes  more 
fragmented,  the  direct  effects  of 
increased  predation  and  competition 
would  become  more  pronounced. 

Past  forest-management  practices  also 
have  resulted  in  a  forest  age  distribution 
unnaturally  skewed  toward  younger 
stands.  Often,  when  forests  are  clearcut, 
the  area  is  replanted  with  single  or  few 
species  of  the  same  age  for  maximal 
wood-fiber  production.  Site-preparation 
activities,  such  as  prescribed  burning, 
often  remove  the  standing  dead  or  down 
material.  As  timber  plantations  increase 
in  age,  timber  managers  may  control 
competing  vegetation,  such  as 
hardwoods,  through  the  use  of 
herbicides  or  mechanical  methods.  Such 
silvicultural  practices  result  in  timber 
stands  lacking  in  diversity  of  the 
attributes  discussed  above,  and 
therefore  lacking  in  diversity  of  the 
animal  species  supported. 

Historical  logging  practices  in  some 
areas,  such  as  the  mixed  conifer  zone  of 
southern  Oregon,  along  the  east  side  of 
the  Cascades  in  Oregon  and 
Washington,  and  in  parts  of  interior 
northern  California,  consisted  of  more 


selective  timber  harvesting  than  in  other 
areas,  leaving  remnant  patches  of 
stands  with  varying  ages  and  older 
forest  characteristics.  Such  uneven-age 
management  practices  usually  result  in 
more  ecologically  diverse  stands. 
Techniques  such  as  individual  tree 
selection,  retention  of  hardwoods,  and 
retention  and/or  creation  of  standing 
and  down  dead  material  seem  to 
replicate  more  natural  forest  conditions 
than  do  intensive  management  practices 
such  as  clearcutting.  In  managed  stands, 
spotted  owls  are  more  often  found  in 
these  types  of  areas  than  those  subject 
to  even-age  regeneration  following 
clearcutting.  More  data  are  needed  to 
ascertain  the  compatibility  between 
types  of  management  and  long-term 
spotted  owl  reproductive  success. 

As  a  result,  the  distribution  of  current 
owl  habitat  is  highly  variable.  Most 
remaining  large  tracts  of  suitable  habitat 
ar  found  on  Federal  lands  except  in  the 
redwood  zone  of  northern  California. 
Remaining  suitable  habitat  on  most 
private  lands  that  the  Service  is  aware 
of  tends  to  be  fairly  discontinuous  and 
unevenly  distributed;  most  is  associated 
with  small  clumps  not  previously 
harvested. 

Opportimities  exist  for  forest 
management  that  is  compatible  with 
maintenance  of  owl  habitat  and  owl 
populations.  For  example,  forest 
management  practices  could  provide 
forest  stands  of  different  ages  that 
exhibit  appropriate  habitat 
characteristics  for  the  owl  to  ensure  that 
sufficient  younger-aged  stands  mature  at 
an  adequate  rate  to  provide  replacement 
habitat  for  older  stands  lost  due  to 
logging  or  natural  causes  and  should 
provide  an  adequate  quantity  and 
distribution  large  contiguous  blocks  of 
older  forest  needed  for  spotted  owls. 

Management  Considerations 

Current  and  historic  spotted  owl 
habitat  loss  is  largely  attributable  to 
timber  harvesting  and  land  conversion 
practices,  although  natural  disturbances 
such  as  forest  fires  have  caused  losses 
as  well.  Habitat  for  northern  spotted 
owls  has  been  declining  since  the  arrival 
of  European  settlers.  Although  the 
extent  of  suitable  habitat  before  the 
1800s  is  difficult  to  quantify,  estimates 
of  17.5  million  acres  in  1800  and  7.5 
million  acres  ciurently  (Thomas  et  al. 
1990)  suggest  a  reduction  of  about  60 
percent  in  the  past  190  years.  Other 
estimates  suggest  that  die  reported 
decline  in  historical  habitat  may  have 
been  as  high  as  83  to  88  percent  (USDI 
1990).  Historically,  habitat  reduction  has 
not  been  uniform  throughout  the  owl’s 
range,  but  has  been  concentrated  at 
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lower  elevations,  particularly  in  the 
Coast  Ranges.  Past  logging  practices 
have  had  the  greatest  impact  on  the 
status  of  the  owl  in  northwestern 
Oregon  and  southwestern  Washington. 

Although  timber  harvest  in  the 
Northwest  has  a  long  history,  spotted 
owl  habitat  over  its  range  has  decreased 
most  rapidly  since  the  1960s.  Based  on 
information  from  the  Forest  Service  (as 
stated  in  USOI 1990),  the  amount  of 
suitable  spotted  owl  habitat  (i.e.,  for 
nesting,  roosting,  and  foraging]  on 
unprotected  Forest  Service  lands  in 
Washington  and  Oregon  has  declined  by 
approximately  3.4  million  acres  (60 
percent)  over  the  last  30  years:  there  are 
no  estimates  on  the  decline  of  other 
dispersal  habitat.  While  future  events 
are  difficult  to  predict,  past  trends 
strongly  suggest  that  much  of  the 
remaining  unprotected  spotted  owl 
habitat  could  disappear  within  20  to  30 
years,  and  on  some  forests,  the 
unprotected  habitat  could  disappear 
within  10  years  (USDI 1990).  Additional 
information  can  be  foimd  in  the 
Service’s  assessment  of  spotted  owl 
habitat  (USFWS  1991a). 

Prior  to  listing  the  spotted  owl  as  a 
threatened  species,  many  different 
approaches  to  spotted  owl  management 
and  research  were  being  implemented 
by  various  Federal  and  State  resoim:e 
agencies.  Attempts  began  in  the  mid 
1970s,  often  in  an  uncoordinated  and 
inconsistent  fashion,  to  focus  on 
managing  the  owl  and  avoiding  conflicts 
with  harvest  but  were  unsuccessful 
(Thomas  et  al.  1990).  In  light  of  growing 
uncertainty  surrounding  the  status  of  the 
spotted  owl,  an  Interagency  Agreement 
was  signed  by  the  Bureau,  the  Service, 
the  Forest  Service,  and  the  National 
Park  Service  establishing  a  committee  of 
scientists  to  re-evaluate  the  current 
management  status  of  the  subspecies 
(Thomas  et  al.  1990).  The  charter 
commissioning  this  Interagency 
Scientific  Committee  (ISC),  mandated  in 
section  318  of  Public  Law  101-121  in 
October  of  1989,  specifically  directed  the 
group  to  develop  a  scientifically  credible 
conservation  strategy  for  the  northern 
spotted  owl. 

On  April  4, 1990,  the  ISC  released  A 
Conservation  Strategy  for  the  Northern 
Spotted  Owl  (hereafter  referred  to  as  the 
ISC  Plan)  (Thomas  et  al.  1990).  This 
plan,  which  focused  primarily  on 
Federal  lands,  used  the  best  available 
biological  information  on  the  subspecies 
and  outlined  a  strategy  to  ensure  long¬ 
term  viability  for  the  owl  in  well- 
distributed  numbers  throughout  its 
range.  The  ISC  developed  a 
scientifically  credible  conservation 
strategy,  applying  the  principles  of 


conservation  biology  and  population 
modeling,  and  utilizing  current  spot'^ed 
owl  research  data.  The  ISC 
recommended  implementing  a  system  of 
Habitat  Conservation  Areas  (HCAs) 
capable  of  supporting  multiple  pairs  of 
spotted  owls  and  a  standard  for  the 
remaining  forest  matrix  to  provide 
dispersal  between  the  HCAs  (50-11-40 
rule).  The  50-11-40  rule  was  developed 
to  provide  dispersal  by  requiring  that  50 
percent  of  the  forest  matrix  outside  of 
the  large  reserve  areas  (i.e.,  HCAs)  be 
maintained  in  stands  with  trees 
averaging  11  inches  or  more  in  dbh  and 
with  at  least  40  percent  canopy  closure. 
In  addition,  the  ISC  recommended  an 
adaptive  management  strategy  and 
further  research  on  the  owl’s  biology 
and  management.  No  individual  part  of 
this  management  plan  was  designed  to 
stand  alone. 

The  ISC’s  analysis  and  conclusion 
assumed  that,  if  fully  implemented  by 
the  Forest  Service  and  the  Bureau 
beginning  in  Fiscal  Year  1991  and  with 
continuing  adaptive  management,  the 
plan  should  provide  for  the  owl’s 
survival  for  a  100-year  period. 
Recommendations  were  also  made  for 
owl  habitat  management  on  State, 
private,  and  tribal  lands.  The  ISC 
acknowledged  a  number  of  population 
and  habitat  risk  factors  associated  with 
the  long-term  nature  of  the  strategy  that 
may  compound  over  time.  Full 
implementation  of  the  ISC  Plan  provides 
protection  for  a  population  that  is 
smaller  than  currently  known  to  inhabit 
Northwest  forests,  and,  in  fact,  will 
probably  result  in  a  near-term  loss  of  a 
“significant  portion’’  of  the  existing 
spotted  owl  population  (Thomas  et  al. 
1990).  The  ISC  Plan,  under  a  worst-case 
scenario,  may  result  in  a  protected 
population  that  would  be  about  50 
percent  of  the  currently  known  number 
of  spotted  owl  pairs,  llie  projected 
number  was  based  on  the  loss  of  all  owl 
pairs  outside  of  HCAs,  although  it  is 
expected  that  some  unknown  number  of 
pairs  would  occur  in  other  reserved 
areas,  in  forested  areas  unsuitable  for 
timber  harvest,  and  in  older  managed 
forest  stands.  The  surrounding  forest 
matrix  would  offer  marginal  foraging 
and  some  roosting  and  nesting 
opportunities  for  dispersing  owls,  but 
would  most  importantly  promote  genetic 
and  demographic  exchange  among  the 
HCAs  and  physiographic  provinces.  The 
risk  associated  with  the  long-term 
success  of  this  plan  on  overall  owl 
numbers  is  based  on  the  expectation 
that  the  HCAs  would  recover 
sufficiently  to  support  a  stable 
population  of  owls. 
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The  Forest  Service  issued  a  notice  on 
October  3, 1990,  (55  FR  4112)  which 
vacated  their  previous  spotted  owl 
management  guidelines  and  established 
the  agency’s  intent  to  conduct  future 
timber  operations  “*  *  *  in  a  manner 
not  inconsistent  with  *  *  *"  the  ISC 
Plan.  On  August  6, 1990,  the  Bureau 
released  its  management  guidelines  for 
the  northern  spotted  owl  which 
incorporated  parts  of  the  ISC  Plan  (i.e., 
HCAs,  the  50-11-40  rule  only  where 
possible),  while  emphasizing  the 
Bureau’s  requirements  under  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  and  the  National 
Environmental  Policy  Act  (NEPA)  to 
analyze  other  alternatives  during 
preparation  of  new  resource 
management  plans.  The  Bureau’s 
guidelines  established  interim  guidance 
until  Fiscal  Year  1993  when  resource 
management  plans  are  to  be  completed. 

The  ISC  Plan  was  prepared  before  the 
owl  was  listed  as  threatened  and  did  not 
explicitly  address  recovery,  critical 
habitat,  or  any  other  aspect  of  the 
Endangered  Species  Act.  The  Service 
recognizes  the  importance  of  the  ISC 
Plan  and  acknowledges  that  it  plays  an 
integral  role  in  the  owls’  conservation; 
the  ISC  Plan  complements  this  revised 
critical  habitat  proposal  by  offering 
protection  for  all  facets  of  the  owls’  life 
histor}',  especially  for  dispersal  outside 
of  critical  habitat  units,  llie  ISC  concept 
emphasizes  the  importance  of  managing 
large  and  well-distributed  blocks  of 
suitable  habitat  for  owls  that  are 
sufficiently  connected  to  maintain  a 
stable  population  throughout  the  owls’ 
range. 

Relationship  to  Recovery 

Section  2(c)(1)  of  the  Act  declares  that 

all  Federal  departments  and  agencies  shall 
seek  to  conserve  endangered  and  threatened 
species  and  shall  utilize  their  authorities  in 
furtherance  of  the  purposes  of  this  Act. 
Section  3(3)  of  the  Act  defines 
conservation  to  include  all  measures 
needed  to  recover  the  species  and 
justify  its  removal  from  the  list  of 
endangered  and  threatened  wildlife  and 
plants.  The  Act  mandates  the 
conservation  of  listed  species  through 
different  mechanisms,  such  as:  Section  7 
(requiring  Federal  agencies  to  further  the 
purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat);  section  9 
(prohibition  of  taking  of  listed  species); 
section  10  (wildlife  research  permits  and 
conservation  planning  on  State  and 
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private  lands);  section  6  (cooperative 
State  and  Federal  grants);  land 
acquisition;  and  research.  Other  Federal 
laws  also  require  conservation  of 
threatened  and  endangered  species:  The 
National  Forest  Management  Act,  the 
Federal  Land  Policy  Management  Act, 
and  various  other  State  and  Federal 
laws  and  regulations. 

Recovery  planning  imder  section  4(f) 
of  the  Act  is  the  “umbrella"  that 
eventually  guides  all  of  these  activities 
and  promotes  a  species’  conservation 
and  eventual  delisting.  Re''overy  plans 
provide  guidance,  which  may  include 
population  goals  and  identification  of 
areas  in  need  of  protection  or  special 
management,  so  that  a  species  can  be 
removed  from  the  list  of  endangered  and 
threatened  wildlife  and  plants.  Recovery 
plans  usually  include  management 
recommendations  for  areas  proposed  or 
designated  as  critical  habitat. 

The  Service  considers  the 
conservation  of  a  species  in  its 
designation  of  critical  habitat.  The 
designation  of  critical  habitat  will  not,  in 
itself,  lead  to  the  recovery  of  the  species, 
but  is  one  of  several  measures  available 
to  contribute  in  the  conservation  of  a 
species.  Critical  habitat  helps  focus 
conservation  activities  by  identifying 
areas  that  contain  essential  habitat 
features  (primary  constituent  elements) 
that  require  special  management.  The 
protection  given  critical  habitat  under 
section  7  also  immediately  increases  the 
protection  given  to  these  primary 
constituent  elements  and  essential  areas 
and  preserves  options  for  the  long-term 
conservation  of  the  species.  The 
protection  of  these  areas  may  also 
shorten  the  time  needed  to  achieve 
recovery. 

Designating  critical  habitat  does  not 
create  a  management  plan;  it  does  not 
establish  numerical  population  goals,  it 
does  not  proscribe  specific  management 
actions  (inside  or  outside  of  critical 
habitat),  and  it  has  no  direct  effect  on 
areas  not  designated.  Specific 
management  recommendations  for 
critical  habitat  are  more  appropriately 
addressed  in  recovery  plans, 
management  plans,  and  in  section  7 
consultation.  Areas  outside  of  critical 
habitat  also  have  an  important  role  in 
the  conservation  of  a  listed  species  that 
is  not  addressed  through  designation  of 
critical  habitat. 

The  designation  of  critical  habitat 
may  be  reevaluated  and  revised  at  any 
time  that  new  information  indicates  that 
changes  are  warranted.  The  Service  will 
reassess  proposals  for  designation  of 
critical  habitat  if  land  management 
plans,  recovery  plans,  or  other 
conservation  strategies  are  developed 
and  fully  implemented  that  may  reduce 


the  need  for  the  additional  protection 
provided  by  any  critical  habitat 
designation. 

Critical  Habitat 
Definition 

In  proposing  to  designate  critical 
habitat  for  the  northern  spotted  owl,  the 
Service  has  reviewed  its  overall 
approach  to  the  conservation  of  the 
spotted  owl  undertaken  since  the 
proposed  listing  of  the  owl  in  1989.  In 
addition,  the  Service  has  reviewed  all 
available  information  that  pertains  to 
the  habitat  requirements  of  this 
subspecies.  The  inherent  difficulties  in 
designating  critical  habitat  for  wide- 
ranging  species,  such  as  the  owl,  dictate 
that  not  all  habitat  within  the  range  of 
the  species  be  included  in  the  proposed 
designation.  Based  upon  the  parameters 
discussed  below,  the  Service  made 
judgments  about  the  appropriateness  of 
including  specific  areas.  The  following 
explanation  describes  the  Service's 
approach  in  developing  this  proposal. 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as: 

(i)  the  specihc  areas  within  the  geographic 
area  occupied  by  a  species  *  *  *  on  which 
are  found  those  physical  and  biological 
features  (1)  essential  to  the  conservation  of 
the  species,  and  (II)  that  may  require  special 
management  considerations  or  protection; 
and  (ii)  specihc  areas  outside  the 
geographical  area  occupied  by  a  species  at 
the  time  it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the  conservation 
of  the  species. 

The  term  “conservation,”  as  defined  in 
section  3(3)  of  the  Act,  means 

*  *  *to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring  an 
endangered  species  or  threatened  species  to 
the  point  at  which  the  measures  provided 
pursuant  to  this  Act  are  no  longer  necessary. 

The  Service  believes  that  the 
definition  of  critical  habitat,  while 
explicitly  mentioning  the  features 
essential  to  conservation  of  a  species, 
implicitly  requires  that  the  areas 
themselves  be  essential  to  the  species' 
survival  and  recovery.  Not  all  areas 
containing  those  features  of  a  listed 
species’  habitat  are  necessarily  essential 
to  species'  conservation.  Conversely, 
areas  not  currently  containing  all  of  the 
essential  features,  but  with  the 
capability  to  do  so  in  the  future,  may 
still  be  needed  for  the  long-term 
recovery  of  the  species,  particularly  in 
certain  portions  of  the  range,  and  may 
be  proposed  as  critical  habitat. 

However,  areas  not  included  in  critical 
habitat  that  contain  one  or  more  of  the 
essential  features  are  also  important  to 
the  species’  conservation  and  would  be 
addressed  under  other  facets  of  the  Act 
and  other  conservation  laws  and 


regulations  (e.g..  National  Forest 
Management  Act  (NFMA)). 

For  the  spotted  owl  loss  of  an  entire 
critical  habitat  unit  could,  in  some 
cases,  preclude  recovery  or  reduce  the 
likelihood  of  survival  of  the  species. 
Further,  gradual  degradation  of  a  critical 
habitat  imit  to  the  point  where  it  no 
longer  fulfills  the  overall  function  for 
which  it  was  proposed  (e.g.,  nesting, 
foraging,  roosting,  or  dispersal)  could 
preclude  the  survival  and  recovery  of 
the  species.  The  level  of  disturbance  a 
critical  habitat  unit  can  withstand  and 
still  fulfill  its  intended  purpose  is 
variable  throughout  the  owls’  range  and 
will  need  to  be  reviewed  in  the  context 
of  its  current  status,  condition,  and 
location;  critical  habitat  units  in  some 
areas  may  not  be  in  as  desirable  a 
condition  to  support  healthy  local 
populations  of  owls  as  units  in  other 
areas. 

Primary  Constituent  Elements 

The  Service  is  required  to  base  critical 
habitat  proposals  upon  the  best 
scientific  data  available  (50  CFR  424.12). 
In  determining  what  areas  are  to  be 
proposed  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
attributes  that  are  essential  to  the 
conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  Such 
requirements,  as  stated  in  50  CFR  424.12, 
include,  but  are  not  limited  to,  the 
following: 

•  Space  for  individual  and  population 
growth,  and  for  normal  behavior, 

•  Food,  water,  or  other  nutritional  or 
physiological  requirements; 

•  Cover  or  shelter, 

•  Siteo  for  breeding,  reproduction, 
rearing  of  offspring;  and  generally; 

•  Habitats  that  are  protected  fiom 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  Service  has  determined  that  the 
physical  and  biological  habitat  features 
(referred  to  as  the  primary  constituent 
elements)  that  support  nesting,  foraging, 
roosting,  and  dispersal  are  essential  to 
the  conservation  of  the  northern  spotted 
owl.  These  elements  were  determined 
from  studies  on  owl  habitat  preferences, 
including  habitat  structure  and  use,  prey 
preferences,  etc.,  throughout  the  range  of 
the  species  (see  Thomas  et  al.  1990  and 
USDI 1990  for  a  list  of  references).  These 
attributes  include  a  moderate  to  high 
canopy  closure  (60  to  80  percent);  a 
multi-layered,  multi-species  canopy  with 
large  >30  inches  dbh)  overstory  trees;  a 
high  incidence  of  large  trees  with 
various  deformities  (e.g.,  large  cavities, 
broken  tops,  mistletoe  infections,  and 
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other  evidence  of  decadence);  large 
snags;  large  accumulations  of  fallen 
trees  and  other  woody  debris  on  the 
ground;  and  sufflcient  open  space  below 
the  canopy  for  owls  to  fly.  The  types 
and  quantity  of  these  characteristics 
may  vary  by  location,  stand  t}rpe,  and 
condition.  Dispersal  habitat  is  more 
variable  (see  later  discussion  under  the 
Connectivity  subheading  of  this  section). 

The  proposal  focuses  on  areas  of 
coniferous  and  mixed  coniferous- 
hardwood  forests  that  contain  these 
elements  and  conforms  with  accepted 
principles  of  conservation  biology. 

These  areas  contain  both  “suitable"  and 
“unsuitable”  habitat.  Many  definitions 
of  “suitable"  spotted  owl  habitat  are 
currently  used  throughout  the  species’ 
range;  however,  the  term  “suitable” 
generally  refers  to  habitat  which 
provides  the  constituent  elements  of 
nesting,  roosting,  and  foraging.  Current 
estimates  of  suitable  habitat  (i.e.,  for 
nesting,  roosting,  and  foraging)  do  not 
contain  estimates  of  the  additional 
amount  of  forested  acres  that  may  meet 
only  the  dispersal  needs  of  the  owl.  This 
critical  habitat  proposal  for  the  spotted 
owl  is  not  limited  to  habitat  that  meets 
previous  definitions  of  “suitable,”  but 
includes  habitat  with  any  of  the  primary 
constituent  elements  (i.e.,  nesting, 
roosting,  foraging,  or  dispersal). 

Relationship  to  ISC  Plan  HCAs 

The  ISC  used  principles  of 
conservation  biology  and  attendant 
guidelines  to  identify  a  network  of 
HCAs  throughout  the  range  of  the  owl. 
The  HCAs  were  selected  as  the  starting 
point  for  proposing  critical  habitat  for 
the  following  reasons:  The  ISC 
conservation  strategy  is  based  upon  the 
best  available  information  on  spotted 
owls  gathered  and  analyzed  over  the 
past  20  years;  the  ISC  Plan  represents 
the  best  science  on  the  conservation  of 
the  northern  spotted  owl  and  has  been 
thoroughly  peer-reviewed;  the  areas 
selected  as  HCAs  were  identified  by 
experts  familiar  with  the  species  and  its 
habitat,  based  on  the  principles  of 
conservation  biology;  and  use  of  the 
HCAs  is  consistent  with  the  Service’s 
other  conservation  efforts  (e.g.,  it  has 
been  the  focus  in  section  7  consultation). 
Some  HCAs  were  not  included  in  this 
proposal  because  they  were  already 
protected  in  wilderness,  State  parks,  or 
national  parks  and  monuments,  or 
contained  little  or  no  suitable  owl 
habitat.  Additional  areas  that  contained 
the  primary  constituent  elements  were 
also  identified  to  comply  with  the  Act 
and  facilitate  recovery. 

The  Service’s  identification  of  areas 
containing  the  primary  constituent 
elements  described  above  was  based  on 


the  ISC’s  five  principles  of  conservation 
biology  associated  with  spotted  owls: 

•  Development  and  maintenance  of 
large  contiguous  blocks  of  habitat  to 
support  multiple  reproducing  pairs  of 
owls: 

•  Minimizing  fi-agmentation  and  edge 
effect  to  improve  habitat  contiguity; 

•  Minimizing  dispersal  distance  to 
facilitate  interaction  between  blocks  of 
breeding  habitat; 

•  Maintaining  coimectivity  between 
habitat  blocks  to  allow  movement  and 
dispersal;  and 

•  Maintaining  range-wide  distribution 
of  habitat  to  facilitate  recovery. 

Critical  habitat  is  based  on  the 
fundamental  framework  of  the  ISC  Plan. 
The  success  of  the  ISC  Plan  in  recovery 
will  depend  upon  the  long-term 
protection  of  a  network  of  HCAs, 
composed  of  large  blocks  of  habitat 
expected  to  support  multiple  pairs  of 
breeding  owls,  combined  with 
management  to  maintain  dispersal 
habitat  in  the  remaining  forest  matrix 
(50-11-40  rule,  discussed  under  the 
“Connectivity"  subheading  of  this 
section).  All  of  these  components  are 
important  to  maintaining  a  stable,  well- 
distributed  population  of  spotted  owls 
that  has  sufficient  connectivity  to  avoid 
isolation  of  individual  blocks,  segments, 
or  provinces.  The  ISC  Plan  further 
requires  that  the  plan  be  adapted 
through  time  as  warranted  by  research 
and  owl  and  habitat  monitoring  data. 

HCAs  set  long-term  objectives  on 
development  of  habitat  to  support 
projected  owl  pair  targets.  Presently, 
HCAs  include  both  suitable  and 
unsuitable  habitat.  An  element  of  risk 
exists  with  implementation  of  this  plan 
because  suitable  owl  habitat  and  owl 
pairs  outside  of  the  HCAs  will  continue 
to  be  lost  through  timber  harvest  in  the 
near-term  before  habitat  2in  the  HCAs 
has  recovered  to  the  point  that  it  is 
capable  of  supporting  the  expected 
future  number  of  pairs.  It  is  possible 
that,  in  some  cases,  the  present  HCAs 
will  never  recover  to  the  extent  that  the 
ISC  anticipated.  The  near-term  loss  of 
owl  habitat  and  owl  pairs  prior  to  full 
habitat  recovery  within  the  HCAs  could 
lead  to  a  significant  decline  in  the  owl 
population  which  may  increase  the 
amount  of  time  it  will  take  to  achieve 
owl  recovery. 

Adjustments  to  Legally-described 
Boundaries 

The  Act  requires  the  Service  to 
specifically  identify,  map,  and  legally 
describe  areas  proposed  for  critical 
habitat  designation.  After  selecting 
HCAs  as  the  starting  point,  the  Service 
made  several  types  of  adjustments.  To 
facilitate  legal  definition,  critical  habitat 


unit  boundaries  were  described  to 
adjacent  section  lines.  Lines  were 
adjusted  up  or  down  depending  upon 
the  amount  and  quality  of  habitat  within 
the  adjacent  sections. 

In  addition  to  adjusting  the  HCA 
boundaries  to  meet  the  Act’s 
requirement  of  legally  definable  critical 
habitat  boundaries,  the  Service  made 
other  changes.  ’The  HCAs  were 
accepted,  as  recommended  by  the  ISC, 
except  where  new  information  (e.g., 
suitable  habitat  mapping  viewed  during 
the  June  1991  congressional  old-growth 
mapping  effort)  indicated  that  peripheral 
areas  of  poor-quality  habitat  were 
included.  Portions  of  HCAs  were  not 
included  in  critical  habitat  if  imsuitable 
habitat  was  identifiable  on  available 
maps  and  the  exclusion  would  not  affect 
the  size  and  spacing  recommendations 
in  the  ISC  Plan. 

Critical  Habitat  Associated  with  HCAs 

The  Service  proposed  HCAs  and  in 
some  cases  additional  adjacent  areas  as 
critical  habitat.  Areas  of  existing  habitat 
contiguous  with  some  HCAs  were 
included  in  this  proposal  for  several 
reasons.  For  example,  suitable  nesting 
habitat,  usually  supporting  known  owl 
pairs,  was  included  along  with  adjacent 
HCAs  primarily  to  provide  near-term 
population  stability  for  the  spotted  owl 
to  reduce  the  near-term  risk  associated 
with  the  ISC  Plan.  Such  adjustments 
may  shorten  the  recovery  period  by 
increasing  habitat  protection  around 
existing  HCAs  that  are  deficient  in 
suitable  habitat  or  numbers  of  pairs. 

The  Service  focused  on  the  existing 
situation  in  each  of  the  physiographic 
provinces  and  primarily  on  Federal 
lands  where  most  large  tracts  of  suitable 
habitat  exist.  Variations  within  and 
between  provinces  (e.g.,  habitat  quality, 
numbers  of  pairs)  may  result  in 
differences  in  near-  or  long-term 
protection  needs.  Critical  habitat  units 
were  often  proposed  to  address  specific 
problems  that  exist  both  within  and 
between  physiographic  provinces. 
Altliough  forest  conditions  change  over 
time,  most  of  the  problems  noted  below 
result  from  recent  human-induced 
disturbances.  Regardless  of  the  existing 
variation,  all  of  these  areas  play  an 
important  role  in  maintaining  a  stable 
owl  population  over  its  range. 

The  following  provides  a  summary  of 
problems  identified  by  specific  area 
(Thomas  et  al.  1990,  USDI 1990): 

•  Olympic  Peninsula:  Isolation  of 
owls  due  to  lack  of  linkage  to  other 
provinces;  poor  distribution  and  quality 
of  existing  habitat;  high  level  of 
fragmentation;  low  population  size;  and 
variable  to  low  reproductive  success; 
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•  Washington  Cascades:  Poor 
distribution  and  quality  of  existing 
habitat;  high  level  of  natural  and 
manmade  fragmentation  (e.g.,  north 
Cascades);  low  population  size;  variable 
reproductive  success;  competition  with 
barred  owls;  and  localized  deficiencies 
in  habitat  connectivity; 

•  Southwest  Washington:  Lack  of 
connectivity;  little  remaining  habitat; 
poor  distribution  and  quality  of  existing 
habitat;  very  low  population  size;  and 
lack  of  Federal  ownershio: 

•  Oregon  Cascades:  Localized 
deficiency  in  habitat  connectivity;  poor 
distribution  and  quality  of  existing 
habitat  in  some  areas;  high  level  of 
fragmentation  in  some  areas  (e.g.,  areas 
of  concern);  and  low  population  size  in 
some  areas  (e.g.,  east  side); 

•  Oregon  Coast  Ranges:  Low 
population  size;  poor  distribution  and 
quality  of  existing  habitat;  high  level  of 
fragmentation;  lack  of  sufficient  linkage 
to  other  provinces;  low  reproductive 
success;  and  large  areas  of  land  not  in 
Federal  ownership; 

•  Oregon/Califomia  Klamath:  Poor 
distribution  and  quality  of  existing 
habitat  in  some  areas;  high  level  of 
natural  and  manmade  fragmentation; 
and  localized  deficiencies  in  habitat 
connectivity; 

•  California  Coast  Range:  High  level 
of  human-induced  fragmentation;  and 
little  land  in  Federal  ownership;  and 

•  California  Cascade/Modoc:  Low 
population  size;  poor  distribution  and 
quality  of  existing  habitat;  high  level  of 
natural  and  human-induced 
fi'agmentation;  poor  reproductive 
success;  insufficient  linkage  among 
provinces  and  with  the  range  of  the 
California  spotted  owl;  and  intermingled 
landownership. 

In  addressing  the  above  factors, 
primary  consideration  was  given  to 
existing  suitable  habitat  and  known  owl 
pairs  (including  resident  single  owls  that 
may  signify  the  presence  of  a  pair)  that 
were  not  included  in  existing  HCAs 
(although  some  critical  habitat  units 
included  category  3  HCAs 
recommended  by  the  ISC)  and  where  the 
Service  believed  that  additional 
protection  should  be  considered  to 
reduce  the  risk  to  recovery. 

However,  the  focus  was  on  habitat 
quality  and  not  on  population  numbers. 
Enhancement  of  the  existing  HCAs 
occurred  primarily  in  provinces  where 
current  habitat  conditions  are  extremely 
fragmented  (e.g.,  the  Oregon  Coast 
Ranges  and  Shasta/McCloud);  where 
owl  populations  are  far  below  the  ISC 
pair  target  for  HCAs  (e.g.,  the  Olympic 
Peninsula);  and  in  areas  where  a  large 
portion  of  the  habitat  within  the  HCAs 
is  presently  imsuitable  (e.g.,  the 


southern  portion  of  the  Washington 
Cascades).  When  including  other  areas, 
the  Service  considered  factors  similar  to 
those  outlined  in  the  ISC  Plan  on 
contiguity,  shape,  habitat  quality, 
spacing,  and  so  forth.  Areas  with 
minimal  fragmentation  were  selected 
over  areas  with  more  extensive 
fragmentation.  The  selection  of  areas 
adjacent  to  HCAs  included  additional 
pairs  of  owls  and  resident  singles  so  as 
to  assist  in  meeting  the  pair  targets 
identified  in  the  ISC  Plan. 

The  spotted  owl  requires  relatively 
large  contiguous  areas  of  habitat  to  meet 
its  life  requisites.  Logging  and  other 
activities  have  reduced  much  of  the 
habitat  in  some  areas  to  small, 
fragmented,  and  isolated  stands  that  are 
not  expected  to  support  the  remaining 
pairs  over  time.  In  some  cases,  those 
types  of  stands  were  proposed  as 
critical  habitat  when  they  were  needed 
to  promote  future  development  of  large 
contiguous  habitat  areas  or  serve  as  key 
linkage  areas  with  the  potential  to 
support  future  breeding. 

Critical  Habitat  Not  Associated  with 
HCAs 

When  areas  unconnected  to  HCAs 
were  proposed  as  critical  habitat, 
primary  emphasis  was  given  to  special 
areas  (identified  in  the  ISC  Plan)  or 
areas  of  concern,  as  determined  through 
knowledge  gained  over  the  past  2  years 
as  stated  in  the  Service's  status  reviews 
(USDI 1990)  and  section  7  biological 
opinions  (USFWS  1991b  and  c).  The 
Service  also  considered  the  condition 
and  suitability  of  existing  habitat, 
known  pairs  of  owls,  and  distribution  of 
HCAs.  The  principles  of  conservation 
biology  were  used  to  determine  whether 
to  propose  certain  critical  habitat  units. 
Such  considerations  included  the  type  of 
habitat  (e.g.,  dispersal  habitat),  spacing 
(e.g.,  distance  between  areas),  location 
of  the  area,  size  of  the  forest  stand  (e.g., 
sufficient  to  support  <  two  pairs), 
habitat  contiguity,  and  proximity  to 
existing  HCAs.  The  role  of  different 
landownerships,  the  amoimt  of  habitat 
on  those  ownerships,  and  the  relative 
role  of  those  areas  in  contributing  to  owl 
conservation  were  also  considered. 

Connectivity 

In  order  to  achieve  recovery,  habitat 
must  be  available  for  owls  to  move 
throughout  their  range  to  provide  genetic 
and  demographic  exchange  between 
subpopulations,  to  recolonize  formerly- 
occupied  portions  of  the  subspecies' 
range  (linkage),  and  for  juvenile  owls  to 
disperse  fi'om  their  natal  areas 
(dispersal).  Both  functions  are  types  of 
connectivity.  Dispersal  habitat  must  be 
able  to  provide  protection  to  owls  from 


avian  predators,  provide  marginal 
foraging  opportunities,  and  allow 
juvenile  and  adult  owls  to  move 
successfully  within  and  between  blocks 
of  nesting  habitat. 

Random  dispersal  and  movement  of 
spotted  owls  led  to  the  development  of 
the  50-11-40  rule  by  the  ISC  (TTiomas  et 
al.  1990).  Given  owl  dispersal 
characteristics  and  general  harvest 
practices,  the  ISC  suggested  that  the 
general  forest  landscape  on  Federal 
lands  should  be  maintained  in  a 
condition  that  would  allow  successful 
owl  movement  between  HCAs  and  other 
protected  areas.  A  suitable  habitat 
condition  in  the  surrounding  forest 
matrix  is  important  to  maintaining 
linkage  between  critical  habitat  units. 
The  50-11-40  rule  also  was 
recommended  for  non-Federal  lands,  but 
on  a  voluntary  basis. 

Habitat  that  meets  the  species'  needs 
for  nesting,  roosting,  and  foraging  also 
provides  for  dispersal.  However,  habitat 
that  supports  dispersal  does  not  always 
support  the  other  constituent  elements 
and,  thus,  may  not  be  classified  as 
“suitable"  under  current  definitions. 
Habitat  that  allows  for  dispersal  may 
currently  be  marginal  or  unsuitable  for 
nesting,  roosting,  or  foraging;  however,  it 
provides  a  linkage  function  that  is 
essential  for  recovery.  Presently,  habitat 
which  meets  the  50-11-40  rule  (Thomas 
et  al.  1990)  is  believed  to  meet  the  needs 
of  northern  spotted  owls  for  dispersal. 
However,  the  50-11-40  rule  prescribes  a 
specific  landscape  condition  to  be 
achieved  through  land  management 
practices  which  is  beyond  the  scope  of 
this  critical  habitat  proposal.  Although 
the  50-11-40  rule  is  not  included  in 
critical  habitat,  it  remains  an  important 
part  of  the  present  overall  conservation 
strategy  for  the  owl. 

The  Service  did  identify,  in  certain 
locations  within  the  owl's  range  (i.e.. 
State-owned  lands  in  southwest 
Washington,  northwest  Oregon,  and  the 
coastal  redwood  zone  of  California), 
critical  habitat  units  that  are  intended  to 
provide  a  “stepping  stone"  linkage 
function.  In  some  cases,  the  only 
constituent  element  currently  supported 
by  these  areas  is  dispersal  habitat. 

These  areas  should  provide  sites  where 
owls  moving  across  the  landscape  can 
find  shelter  and  prey  and  may  someday 
provide  nesting  habitat  as  well.  To  be 
truly  successful  as  stepping  stones, 
these  areas  must  provide  some  level  of 
nesting  habitat  to  support  an  adequate 
distribution  of  owls.  'The  need  to  protect 
linkage  throughout  the  owl's  range  will 
increase  if  habitat  conditions  (quality 
and/or  quantity)  continue  to  decline. 
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Although  relatively  few  owls  remain 
in  the  area  between  the  Olympic 
Peninsula  of  Washington,  east  to  the 
Washington  Cascades,  or  south  to  the 
Siuslaw  National  Forest  of  Oregon, 
linkage  within  this  area  is  essential  to 
the  recovery  of  the  subspecies. 
Encouraging  development  of  suitable 
nesting  habitat  could  maintain  and 
improve  linkage  in  portions  of  the 
subspecies’  range.  Current  conditions, 
resulting  from  natural  and  human- 
induced  habitat  loss,  highlight  the  need 
for  the  protection  of  all  spotted  owls  and 
their  habitat  that  exist  or  may  develop 
over  time.  Other  non-Federal,  as  well  as 
Federal  lands,  are  important  in 
maintaining  that  linkage. 

In  its  status  reviews  and  in  biological 
opinions  addressing  the  spotted  owl,  the 
Service  identified  other  areas  of  concern 
where  habitat  linkage  within  and 
between  physiographic  provinces  is  at 
risk  due  to  past  management  practices. 
These  areas  are  frequently  associated 
with  intermingled  (checkerboard] 

Federal  and  non-Federal  landownership 
patterns.  The  areas  of  concern  are  the 
Interstate  90  area  within  the 
Washington  Cascades  province;  the 
Coliunbia  Gorge,  which  encompasses  an 
extensive  zone  between  the  Oregon  and 
Washington  Cascades  provinces;  the 
Santiam  Pass  within  the  Oregon 
Cascades  province;  the  Interstate  5  area 
in  southern  Oregon;  and  the  Shasta- 
McCloud  area  within  the  Klamath 
province  of  northern  California.  The 
Interstate  5  area  consists  of  three 
distinct  sub-areas:  The  Southern 
Willamette-North  Umpqua,  Rogue- 
Umpqua,  and  South  Ashland,  where 
linkage  between  the  Oregon  Cascades, 
Oregon  Coast  Ranges,  and  Klamath 
provinces  is  at  risk. 

The  May  6  proposal  included 
significant  amounts  of  both  public  and 
private  lands  within  these  areas  of 
concern  in  order  to  provide  for  habitat 
linkage  (see  56  FR  20819).  The  Service 
focused  on  the  condition,  suitability, 
and  location  of  existing  habitat  and 
distribution  of  HCAs  in  addressing  this 
issue  in  the  present  proposal.  The 
available  information  suggests  that  the 
private  lands  in  these  areas  generally 
lack  large  amounts  of  suitable  nesting, 
roosting,  and  foraging  habitat  and  that 
most  remaining  leu^e  tracts  of  suitable 
habitat  are  on  Federal  lands.  In  contrast 
to  its  approach  in  developing  the  May  6 
proposal,  the  Service  believes  it  should 
concentrate  on  the  near-term  linkage 
problem  in  these  areas.  The  Service, 
therefore,  has  focused  on  existing 
habitat  and  on  increasing  the  size  of 
critical  habitat  units  associated  with 


HCAs  in  these  areas  in  order  to  reduce 
near-term  risk  to  the  species. 

Summary  of  Critical  Habitat  Discussion 

A  variety  of  factors  were  considered 
when  identifying  areas  to  be  proposed 
as  critical  habitat.  Primary  emphasis 
was  given  to  HCAs  and  areas  of 
concern.  The  condition  and  suitability  of 
existing  habitat  and  location  of  known 
pairs  of  owls  were  also  considered.  The 
principles  of  conservation  biology  (as 
outlined  in  the  ISC  Plan)  were  used  to 
determine  whether  to  designate  areas  in 
addition  to  those  HCAs  that  are  within 
proposed  critical  habitat.  In  making 
these  determinations,  the  Service 
considered  factors  such  as  the  quality  of 
habitat,  spacing,  location  of  the  area, 
size  of  the  forest  stand,  habitat 
contiguity,  and  proximity  to  existing 
HCAs.  The  Service  also  considered  the 
role  of  different  landownerships,  the 
amount  of  habitat  on  those  ownerships, 
and  the  relative  role  of  those  areas 
contributing  to  owl  conservation. 

Differences  from  Previous  Proposal 

The  Service  has  used  more  recent 
information  to  update  the  May  6 
proposal,  but  has  followed  the  same 
approach  in  proposing  critical  habitat, 
liie  areas  that  were  proposed  as  critical 
habitat  in  the  May  6  notice  form  the 
basis  for  the  areas  proposed  for 
designation  in  this  rule.  However,  the 
criteria  that  were  used  during  the 
preparation  of  the  May  6  proposal  were 
reviewed  to  focus  on  those  aspects  that 
were  most  important  to  the  delineation 
of  critical  habitat.  These  criteria  (as 
explained  in  the  Critical  Habitat 
section]  were  used  to  refine  bouindaries 
and  to  make  decisions  about  the 
inclusion  or  exclusion  of  specific  areas. 
Changes  in  approach  were  incorporated 
in  the  following  manner: 

(1)  Private,  tribal,  and  some  State 
lands  were  not  included; 

(2)  New  information  was  incorporated 
to  refine  previously  identified  critical 
habitat  imits;  and 

(3)  Previously  proposed  linkage  areas 
within  areas  of  concern  were  revised. 

The  reasons  and  basis  for  changes  to  the 
previous  proposal  are  discussed  below. 

State,  Private,  and  Tribal  Lands 

The  most  significant  difference 
between  this  revised  proposal  and  the 
previous  proposal  is  that  private,  tribal, 
and  some  State  lands  are  not  included  in 
the  revision.  Except  for  California,  the 
Service  generally  lacks  comprehensive 
information  on  spotted  owl  habitat 
quality,  forest  practices,  and  owl 
populations  on  many  private  lands.  The 
information  that  is  available  suggests 
that  throughout  much  of  the  owl's  range. 


particularly  in  parts  of  Washington  and 
Oregon,  private  lands  generally  lack 
large  amoimts  of  suitable  nesting, 
roosting,  and  foraging  habitat  due  to 
past  and  ongoing  forestry  practices.  The 
suitable  habitat  that  remains  on  these 
lands  outside  of  California  is  also  fairly 
widely  dispersed  and  in  smaller  stands 
in  relation  to  existing  habitat  on  Federal 
lands.  These  lands  may,  however, 
provide  dispersal  habitat.  Owl  dispersal 
needs  are  not  completely  understood 
and  the  existence  of  current  habitat  on 
these  lands  is  not  well-defined,  making 
identification  of  specific  dispersal  areas 
difficult. 

In  the  previous  proposal  the  Service 
proposed  to  include  large  areas  of  non- 
Federal  lands  as  critical  habitat  in  the 
four  areas  of  concern.  In  readdressing 
this  issue  in  the  present  proposal,  the 
Service  now  believes  the  most 
appropriate  approach  is  to  focus  on 
existing  suitable  habitat  in  order  to 
reduce  the  near-term  risk  in  these  areas. 
The  Service  chose  not  to  propose  the 
private  land  areas,  which  have 
relatively  little  suitable  habitat,  and  to 
increase  the  amoimt  of  critical  habitat 
on  Federal  lands  around  HCAs  where 
more  extensive  areas  of  suitable  habitat 
currently  exist. 

The  Service  considered  the  role  of 
State  environmental  protection  and 
forest  practices  laws  in  determining  not 
to  include  private  and  some  State  lands 
in  this  critical  habitat  proposal.  All  three 
States  have  some  form  of  environmental 
law  regarding  threatened  and 
endangered  species.  Of  the  three  States, 
California  has  the  most  comprehensive 
State  forest  practices  laws,  requiring 
minimization  of  impacts  to  listed  species 
from  timber  harvest  activities.  In  both 
California  and  Washington,  the  States 
have  incorporated  into  their  forest 
practices  review  process  the  Service’s 
four-step  approach  for  avoiding 
incidental  take  of  owls  during  timber 
harvests  on  private  lands.  Oregon  has 
not  yet  adopted  similar  review 
procedures. 

The  Service  expects  the  three  States 
to  play  a  more  active  role  in  the 
conservation  of  the  owl  on  State  and 
private  lands  through  the  HCP,  recovery, 
and  other  processes.  The  Service  will 
continue  to  review  the  State  laws 
applicable  to  these  lands  before  making 
a  final  determination  on  the  relative 
importance  of  these  lands  in  the  owls’ 
conservation. 

Although  a  greater  proportion  of  owls 
occur  on  private  lands  (primarily  in  the 
redwood-dominated  forests  of  the 
coastal  region)  in  California,  than  in  the 
other  States,  the  Service  has  reassessed 
the  May  6  proposal  and  now  believes 
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that  additional  protection  through 
critical  habitat  is  not  necessary  at  this 
time  for  those  lands.  As  discussed 
elsewhere  (see  Backgroimd  section], 
forest  growing  conditions  and  an 
abundant  prey  base  in  that  part  of  the 
subspecies’  range  lead  to  the 
development  of  suitable  nesting, 
roosting,  and  foraging  habitat  in  a  much 
shorter  time  following  harvest  than  in 
the  remaining  portion  of  the  owl’s  rsmge. 
Although  the  stability  and  reproductive 
success  of  these  owls  over  time  is  not 
well  understood,  the  Service  believes 
that  an  owl  population  can  be 
maintained  throughout  the  Redwoods 
region  with  some  changes  in  forest 
management  and  that  designation  of 
only  some  areas  as  critical  habitat 
within  that  region  would  be 
inappropriate.  In  other  parts  of  the  owls’ 
range  in  California,  some  selective 
harvest  techniques  may  be  compatible 
with  spotted  owls.  To  address  these 
areas,  the  State  and  a  number  of  private 
companies  have  initiated  the  section  10 
HCP  process  to  develop  timber  harvest 
plans  that  are  more  compatible  with  owl 
conservation.  The  Service  believes  that 
the  plans  developed  through  this  process 
may  provide  a  basis  for  maintaining 
owls  on  private  lands. 

The  Yakima  Indian  Nation  in 
Washington  practices  predominately 
selective  harvest  methods.  Similar  to  the 
methods  in  some  parts  of  northern 
California  these  methods  may  also  be 
compatible  with  maintenance  of  an  owl 
population.  The  Yakima  Nation  is  in  the 
process  of  conducting  research  on  the 
effect  of  timber  harvest  practices  on 
spotted  owls  to  reffne  an  owl 
management  plan  for  the  Reservation. 
More  information  is  necessary  on  the 
compatibility  of  these  types  of 
techniques  wherever  they  are  practiced 
to  ascertain  whether  they  are  truly 
compatible  with  spotted  owl  presence 
and  maintenance  of  a  stable  owl 
population.  The  Service  has  been 
working  with  the  Bureau  of  Indian 
Affairs  and  some  Indian  Nations  to 
assist  in  the  development  of  forest 
management  plans  on  other  tribal  lands 
that  are  compatible  with  spotted  owls. 
The  Service  expects  to  continue  these 
discussions  and  believes  that  this 
process  can  provide  sufficient 
protection. 

The  Service  envisions  that  private  and 
tribal  lands  have  a  role  in  the 
conservation  of  the  owl  (e.g.,  in 
providing  some  level  of  nesting  habitat 
and  in  connectivity),  but  their  precise 
role  for  spotted  owl  protection  is  more 
appropriately  addressed  through  aspects 
of  the  recovery  planning  and  HCP 
processes  than  through  designation  of 


critical  habitat.  Private  and  tribal  lands 
throughout  the  range  were  not  included 
for  the  aforementioned  reasons.  The 
Service  speciffcaily  solicits  additional 
comments  and  information  on  this 
element  of  the  revised  proposed  rule. 

Although  State  laws  provide  for 
potential  protection,  some  State  lands 
are  retained  in  this  revised  proposal 
because  they  have  particularly  high 
value  for  the  conservation  of  tiie  owl. 
For  example.  State  lands  that  were 
identified  in  the  ISC  Plan  are  proposed 
for  critical  habitat  designation  since 
these  lands  provide  essential  “stepping 
stones’’  for  maintaining  nesting  habitat 
in  a  well-distributed  manner  throughout 
the  range  of  the  owl.  Because  of  their 
location  within  the  range  of  the  owl. 
State  lands  in  southwest  Washington, 
northwest  Oregon,  and  coastal 
California  provide  opportunities  to 
maintain  linkage  between  physiographic 
provinces  and  other  identified  areas.  In 
order  for  these  State  lands  to  fulfill  the 
intended  steppingstone  functions,  they 
must  be  managed  to  eventually  support 
adequate  levels  of  nesting,  roosting,  and 
foraging  habitat.  Other  State  lands 
included  in  the  May  6  proposal  are 
important,  but  not  essential,  for  owl 
conservation  and,  therefore,  are  not 
included  in  the  revised  proposal. 

Consideration  of  New  Information 

The  revised  proposal  is  also  based  on 
new  biological  and  economic  data,  and 
material  received  during  the  public 
comment  period  and  from  State  and 
Federal  agencies.  The  Service  has  met 
and  discussed  various  aspects  of  this 
proposal  and  related  issues  with  some 
members  of  the  ISC,  the  recovery  team, 
and  State  and  Federal  agencies.  In  June 
1991,  Congress  requested  most  of  the 
original  ISC  members,  as  well  as  other 
old-growth  experts,  to  oversee  various 
agency  biologists  in  an  effort  to  map  and 
prioritize  the  importance  of  old-growth 
stands  on  Federal  lands  within  the  range 
of  the  owl.  The  Service  used  the 
information  on  suitable  habitat  and  owl 
locations  considered  by  this  group,  as 
well  as  habitat  and  owl  location 
information  from  private  entities  and  the 
public,  to  help  refine  the  May  6, 1991, 
critical  habitat  proposal.  Consideration 
was  also  given  to  the  Service’s  approach 
to  conserve  the  owl  through  section  7 
and  HCP  activities  conducted  for  this 
subspecies  over  the  past  2  years,  along 
with  clarification  of  the  roles  of  critical 
habitat  and  different  landowners  (as 
previously  discussed  under  the 
Definition  subheading  of  the  Critical 
Habitat  section). 

In  revising  the  previous  proposal,  the 
Service  focused  on  the  existing  situation 
within  each  of  the  physiographic 


provinces  and  in  the  general  vicinity  of 
the  critical  habitat  unit.  Variations 
within  and  between  provinces  (e.g., 
existing  habitat  quality  and  quantity, 
distribution  of  existing  suitable  habitat, 
low  numbers  of  pairs,  etc.)  led  to 
differences  in  required  near-  or  long¬ 
term  protection  strategies. 

The  Service  refined  the  May  6, 1991, 
proposal  to  give  more  consideration  to 
existing  suitable  habitat  and  known 
pairs  of  spotted  owls,  especially  where 
the  Service  felt  that  additional 
protection  or  special  management 
needed  to  be  considered.  For  example, 
in  the  Oregon  Coast  Ranges  province, 
additional  areas  were  identified  as 
critical  habitat  due  to  the  extremely 
fragmented  habitat  conditions  and  in 
response  to  comments  received  during 
the  public  comment  period.  In  the 
Olympic  Peninsula  province,  additions 
to  HCAs  were  identified  because  the 
provincial  owl  population  is  far  below 
the  ISC  pair  target,  and  demographic 
isolation  is  a  major  concern.  Within  the 
Shasta/McCloud  area  of  California,  new 
areas  were  identified  where  the  Service 
determined  that  existing  HCAs  did  not 
contain  the  most  suitable  habitat. 

Boundaries  were  adjusted  to  exclude 
non-habitat  areas  to  the  extent  possible 
where  new  information  clearly  indicated 
that  peripheral  areas  of  non-habitat  . 
were  included  in  the  previously 
proposed  critical  habitat  imits, 
particularly  as  a  result  of  squaring  off 
HCAs  to  section  lines  to  facilitate  legal 
descriptions.  Exclusion  of  all  such  areas 
via  boundary  revisions  was  not 
possible.  In  cases  where  critical  habitat 
units  unavoidably  contain  small  towns, 
farms,  man-made  structures,  or  other 
non-habitat  areas,  those  areas  will  be 
unaffected  by  critical  habitat 
designation  because  they  do  not  contain 
any  of  the  primary  constituent  elements 
of  spotted  owl  critical  habitat.  In  other  - 
words,  even  though  such  areas  will  be 
included  on  the  maps,  they  will  not  be 
affected  by  the  section  7  no  adverse 
modification  requirement  because  that 
requirement  focuses  on  protection  of  the 
primary  constituent  elements  as 
required  by  the  Act.  Where  HCAs 
contained  significant  areas  of  unsuitable 
habitat,  the  Service  made  a  few 
modifications  that  resulted  in  excluding 
areas  within  an  HCA  fi-om  critical 
habitat.  However,  in  all  cases  the 
proposed  critical  habitat  units  retain  the 
size  and  spacing  recommendations 
contained  in  the  ISC  Plan. 

Consideration  of  Areas  of  Concern 

The  Service  has  also  changed  its 
approach  to  critical  habitat  in  the  areas 
of  concern.  ’The  Service  did  not  propose 
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corridors  for  movement  because  owls 
disperse  randomly,  not  along  well- 
deOned  corridors,  and  there  are 
unanswered  questions  about  the 
biological  effectiveness  of  corridors.  In 
proposing  critical  habitat  in  the  areas  of 
concern,  the  Service  included  both  the 
HCAs  and  existing  adjacent  blocks  of 
suitable  habitat  within  its  proposal.  This 
process  not  only  focused  on  the 
immediate  need  for  suitable  habitat 
blocks  (i.e.,  for  nesting,  roosting,  and 
foraging],  but  also  resulted  in  closer 
blocks  of  habitat  that  facilitate 
movement  of  owls  between  critical 
habitat  imits  and  throughout  their  range. 
Thus,  the  revised  proposal  emphasizes 
the  importance  of  maintaining  suitable 
habitat  for  all  4  constituent  elements.  As 
described  previously,  private  lands  in 
those  areas  included  in  the  May  6 
proposal  were  not  included  because 
they  have  relatively  little  existing 
suitable  habitat  that  meet  the  desired 
criteria. 

In  the  revised  proposal,  critical 
habitat  designation  concentrates  on 
existing  suitable  spotted  owl  habitat, 
which  can  in  turn  help  improve  essential 
linkage  and  associated  dispersal  in  the 
near-term  by  maintaining  well- 
distributed  blocks  of  currently  suitable 


nesting  habitat  for  owls.  That  is  a 
difference  for  Federal  lands  between  the 
ISC  Plan  and  this  revised  proposal.  The 
ISC  Plan  emphasizes  the  fiiture  potential 
of  areas,  whereas  critical  habitat 
primarily  emphasizes  current  habitat 
conditions  and  provides  near-term 
protection  for  these  areas  until  long¬ 
term  plans  are  implemented. 

The  Service  recognizes  the  importance 
of  all  lands  within  these  critical  habitat 
imits,  but  did  not  propose  to  incorporate 
all  habitat,  especially  all  dispersal 
habitat,  within  critical  habitat  units. 
Emphasis  was  placed  on  those  areas 
requiring  more  immediate  protection  due 
to  habitat  conditions  within  the 
proposed  units,  provinces,  or  in  relation 
to  the  need  for  range-wide  distribution. 
Because  other  means  exist  for 
addressing  the  dispersal/movement 
habitat  needs  of  the  spotted  owl  in  the 
forest  matrix  outside  of  critical  habitat 
units  on  Federal  lands,  the  Service 
concluded  these  areas  are  not  in  need  of 
the  additional  management  attention 
provided  by  critical  habitat.  However, 
the  Service  does  expect  that  the 
dispersal  needs  of  the  owl  on  Federal 
lands  will  be  addressed  through 
maintenance  of  the  50-11-40  rule  or 
other  scientiHcally  acceptable  approach. 


The  recovery  planning  process, 
currently  underway,  will  address 
dispersal  on  a  range-wide  basis. 
Reviewing  Federal  land  managers’ 
timber  sale  programs  through  section  7 
analyses  is  another  method  of 
addressing  owl  dispersal.  The 
development  of  HCPs  through  the 
section  10  process  is  also  an  avenue  to 
address  dispersal  and  other  needs  (i.e., 
some  level  of  acceptable  nesting)  on 
non-Federal  lands. 

Effects  of  the  Designation 

Total  Acres  Included  in  Critical  Habitat 

The  revised  proposed  rule  for  the 
designation  of  critical  habitat  for  the 
northern  spotted  owl  identifies  181  areas 
encompassing  a  total  of  approximately 
8.2  million  acres.  The  Service  has 
identified  61  critical  habitat  units 
totaling  1.8  million  acres  in  California, 

77  units  totaling  3.8  million  acres  in 
Oregon,  and  43  units  totaling  2.7  million 
acres  in  Washington.  This  includes  6.4 
million  acres  of  Forest  Service  land,  1.3 
million  acres  of  Bureau  land.  440,000 
acres  of  State  land,  and  about  60,000 
acres  of  military  lands  (Table  1).  The 
totals  in  Table  1  include  all  Federal  and 
State  lands  within  the  proposed  critical 
habitat  units. 


Table  1.  Approximate  Acreage  of  Proposed  Critical  Habitat  Units  (CHUs)  for  the  Northern  Spotted  Owl  (rounded  to 

THE  NEAREST  THOUSAND  ACRES) 


CaNfomia 

Oregon 

Total 

U.S.  Forest  Service . 

1,570,000 

160,000 

60,000 

0 

2,510,000 

1,130,000 

130,000 

0 

2,370,000 

6,450,000 

Bureau  of  Land  Management . 

160 

1,290,160 

State . 

250,000 

440,000 

Military . 

60,000 

60,000 

Total . 

1,790,000 

3,770,000 

2,680,160 

8,240,160 

Number  of  CHUs . 

61 

77 

43 

181 

i _ 

Acreage  totals  for  any  private  or  other 
lands  that  may  be  intermingled  within 
the  proposed  critical  habitat  units  were 
not  included  in  the  totals  if  the  areas 
were  large  enough  to  be  identified 
through  the  geographic  information 
system  (CIS).  Developed  areas,  such  as 
towns,  airports,  roads,  and  water  bodies 
are  not  proposed  for  designation  as 
critical  habitat  even  if  physically 
situated  within  the  boundaries  of 
proposed  critical  habitat  units  because 


they  will  never  contain  primary 
constituent  elements.  If  possible,  the 
acreage  totals  were  adjusted  to  reflect 
their  exclusion.  However,  in  some  cases 
it  was  not  possible  using  the  CIS  to 
physically  remove  these  acres  from  the 
total  acreage  figures.  They  should  not 
make  a  significant  difference  in  actual 
total  acres;  however,  the  total  acreage 
figures  may  be  slightly  overestimated. 

A  direct  one-to-one  comparison 
should  not  be  made  with  the  acreage 


figures  included  in  the  previous  May  6 
proposal.  The  acreage  figures  included 
in  the  Service’s  previous  proposal  were 
calculated  by  hand  and  included  some 
errors  in  total  acreage,  primarily  due  to 
previous  mapping  difficulties  and  the 
quality  of  the  existing  data  at  the  time  of 
the  previous  proposal.  However,  the 
Service  was  requested  to  provide  the 
data  for  comparative  purposes  (Table  2). 


Table  2.  Comparison  of  Total  Acreage  for  Revised  Critical  Habitat  Units  (CHUs),  Units  Previously  Proposed  (CHAs), 
AND  Habitat  Conservation  Areas  (HCAs)  (figures  are  approximate  and  rounded  to  the  nearest  thousand) 


CHU 

CHA 

HCA> 

U.S.  Forest  Service. 


Total  Acres 
6,450,000 


Total  Acres 
6,460,000 


Total  Acres 
5,330,000 
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The  Service  also  examined  the 
amount  of  suitable  habitat  and  number 
of  known  pairs  within  critical  habitat 
units  in  the  preparation  of  this  proposal. 
Table  3  provides  a  comparison  of  the 
suitable  habitat  and  owl  pairs  currently 
located  within  the  HCAs  and  revised 
critical  habitat  imits  to  the  total  known 
number  of  pairs  and  estimates  of 


suitable  habitat  throughout  the  range  of 
the  owl.  Federal  and  State  agencies 
assisted  the  Service  in  obtaining  these 
numbers.  However,  in  some  cases  the 
Service  had  to  hand  calculate  some  of 
acreage  estimates  using  a  dot  grid 
system.  Therefore,  the  numbers  are 
approximations  only.  However,  they 
provide  an  example  of  the  amount  of 


existing  suitable  habitat  (that  meets 
current  definitions  of  habitat  that 
supports  nesting  and  roosting)  that  may 
be  protected  in  critical  habitat,  along 
with  the  coimt  of  the  known  number  of 
owl  pairs  (estimated  over  the  past  5 
years)  currently  found  in  those  areas. 


Table  3.  Comparison  of  Estimates  of  Suitable  Habitat  (totals  are  rounded  to  the  nearest  thousand)  and  Known  Owl 

Pairs 


California .  1,140,000  721  570,000  293  299,000*  251 

Oregon .  3,610,000  1,667  1,100,000  430  1,710,000  679 

Washington . 2,420,000 _ 442 _ 990,000 _ 226  1,220,000 _ 364 


California .  1,140,000  721  570,000  293  299,000*  251 

Oregon .  3,610,000  1,667  1,100,000  430  1,710,000  679 

Washington . 2,420,000 _ 442 _ 990,000 _ 226  1,220,000 _ 3M 


Total .  7,170,000  2,830  2,660,000  *  949  3,220,000  1,294 


*  Totals  were  updated  from  Thomas  eta/.  1990;  acreage  figures  for  private  lands  were  not  available  (all  acreage  figures  are  estimates). 

*  Totals  are  incomplete  for  Califomia  (totals  for  two  Forests  and  the  Bureau  were  not  provided). 

*  Totals  for  suitable  habitat  within  national  parks  are  rwt  irtduded  (it  is  assumed  that  some  percentage  of  the  620,000  acres,  but  not  all,  include  habitat  suitable  for 
spotted  owls). 


Distribution  of  Owls  and  Owl  Habitat 

To  help  place  the  acreage  totals  (from 
the  above  tables]  in  perspective,  the 
Service  has  updated  the  estimates 
previously  identified  in  the  ISC  plan  and 
the  Service's  1990  status  review;  further 
information  can  be  found  in  the 
Service’s  assessment  of  owl  pairs  and 
habitat  (USFWS  1991a).  The  majority  of 
owls  and  suitable  spotted  owl  habitat 
(i.e.,  for  nesting,  roosting,  and  foraging] 
are  found  on  Federal  lands,  primarily  on 
Forest  Service  land.  A  large  percentage 
are  also  located  on  Bureau  lands  in 
Oregon.  There  are  no  current  estimates 
of  the  amount  of  additional  habitat  that 
contributes  to  dispersal  (e.g.,  that 
currently  would  be  managed  under  the 
50-11-40  rule  on  Federal  lands);  some  of 
these  lands  are  included  in  critical 
habitat  (see  Critical  Habitat  section). 

Congressionally-designated 
wilderness  and  national  park  systems 
contain  less  than  1.8  million  acres  of 
suitable  habitat  spread  over  the  range  of 
the  owl  and  may  support  fewer  than  3(X) 


pairs  of  owls  (Thomas  et  al.  1990).  These 
lands  are  certainly  essential  to  the 
conservation  of  the  species;  however, 
the  Service  has  not  included  them  in  this 
proposed  critical  habitat  designation 
because  their  current  designation  as 
wilderness,  national  park,  or  national 
monument  already  provides  adequate 
protection  against  potential  habitat- 
altering  activities.  These  lands,  by 
themselves,  do  not  provide  adequate 
protection  for  spotted  owls,  nor  would 
they  support  a  viable  population. 

Management  Aspects  of  Critical  Habitat 

The  Service’s  intent  in  proposing 
critical  habitat  is  to  provide  habitat  that 
contains  constituent  elements  in 
sufficient  quantities  to  maintain  an 
abimdant  and  stable  population  of  owls 
throughout  its  range.  This  proposal  will 
help  reduce  the  risk  associated  with  the 
near-term  reduction  in  owl  numbers  and 
cumulative  loss  of  habitat  anticipated 
from  the  interim  implementation  of  the 
ISC  Plan  and  other  management  plans. 


Critical  habitat  offers  additional 
protection  through  section  7,  but  it  does 
not  replace  the  HCA  network  and 
management  recommendations  for  the 
intervening  forest  matrix  recommended 
by  the  ISC.  Designation  of  critical 
habitat  will,  however,  provide  short¬ 
term  regulatory  protection  for  HCAs, 
protection  in  key  areas  outside  of  HCAs 
(e.g.,  in  areas  proposed  for  designation 
where  habitat  or  pair  deficiencies  exist 
or  areas  of  high  risk  as  identified  by  the 
ISC),  an  ecological  buffer  to  HCAs,  and/ 
or  protection  of  areas  currently  in  need 
of  additional  protection  (e.g.,  areas 
where  linkage  problems  occur).  Critical 
habitat  will  help  to  retain  options  until 
long-term  conservation  plans  are 
accepted  and  fully  implemented. 

The  Service  has  not  done  a  risk 
analysis  for  critical  habitat  because 
there  are  no  numerical  goals  upon  which 
to  evaluate  the  efficacy  of  the  proposal. 
That  is  not  its  intended  purpose.  The 
ISC  analysis  clearly  identifies  the  short¬ 
term  risk  associated  with  the 
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implementation  of  the  ISC  Plan, 
especially  if  all  parts  of  that  plan  are  not 
fully  or  adequately  implemented.  Over 
the  past  year,  the  Service’s  section  7 
analyses  have  begim  to  demonstrate  the 
effects  of  continued  timber  harvest  that 
in  the  short-term  may  increase  the  risk 
associated  with  the  ISC  Plan.  Critical 
habitat  will,  through  additional 
protection  provided  by  section  7,  help 
reduce  the  short-term  risk  imtil  a  long¬ 
term  conservation  plan  is  implemented. 

Although  critical  habitat  is  not 
intended  as  a  management  or 
conservation  plan,  association  with  the 
ISC  Plan  leaves  the  perception  that 
critical  habitat  is  a  form  of  that  plan. 

The  ISC,  critical  habitat,  and  other 
conservation  processes  are  working 
with  the  same  land  base  containing 
specific  locations  of  older  forests;  it  is 
therefore  inevitable  that  these  processes 
overlap.  Emphasizing  large  blocks  of 
suitable  habitat  in  all  recovery  and 
management  processes  for  the  northern 
spotted  owl  is  essential  to  local 
population  stability  (although  without 
connectivity  between  them,  the  blocks 
themselves  will  probably  not  maintain 
long-term  ecosystem  stability).  Critical 
habitat  uses  the  ISC  Plan  as  a  starting 
point  because  it  represents  the  best 
available  data  and  because  it  lays  out  a 
framework  for  identifying  and 
evaluating  habitat  that  is  founded  on 
scientific  principles.  Designation  of 
critical  habitat  does  not  offer  specific 
direction  for  managing  owl  habitat.  That 
type  of  direction,  as  well  as  any  change 
in  direction,  will  come  through  the 
administration  of  other  facets  of  the  Act 
(e.g.,  section  7,  HCP  process,  and 
recovery  planning]  or  through  the 
development  of  land  management  plans 
addressing  the  owl. 

The  Service  expects  that  Federal  and 
non-Federal  agencies  will  produce 
biologically  sound,  long-term  land 
management  plans  that  contribute  to  the 
conservation  of  spotted  owls. 

Biologically  credible  plans  such  as  the 
ISC  Plan  offer  opportunities  for 
resolving  conflicts  between  timber 
management  and  owl  conservation  and 
offer  a  basis  for  present  and  future  land 
management  decisions.  The  Service  will 
revisit  its  designation  of  critical  habitat 
if  land  management  plans  (e.g., 
environmental  impact  statements,  forest 
plans,  resource  management  plans],  a 
recovery  plan  (if  implemented  through 
land  management  plans],  or  other 
conservation  strategies  are  developed 
and  fully  implemented  in  a  coordinated 
and  consistent  manner  throughout  the 
range  of  the  owl. 


Biodiversity  and  Ecosystem  Protection 

Designation  of  critical  habitat  for  the 
northern  spotted  owl  may  benefit  other 
forest  species,  particularly  those  that 
depend  upon  large  blocks  of  older  forest 
and  occur  within  the  proposed  areas. 
However,  this  is  a  dynamic  and  complex 
issue  that  includes  both  spatial  and 
temporal  components  that  is  not  fully 
addressed  by  the  designation  of  critical 
habitat  alone.  Moreover,  it  is  not  a 
legitimate  basis  for  designating  critical 
habitat  for  the  owl  and  did  not  factor 
into  the  proposed  designation. 

In  1990,  the  Service  identified  species 
that  were  candidates  for  listing  imder 
the  Act  and  were  found  within  the 
HCAs  selected  by  the  ISC.  The  Service 
has  updated  that  list  to  include  those 
species  that  may  benefit  fi'om 
designation  of  critical  habitat  for  the 
spotted  owl  (a  list  is  maintained  in  the 
administrative  record].  About  60  listed, 
proposed,  or  candidate  species  have 
been  observed  within  areas  proposed 
for  designation  as  critical  habitat. 
Although  not  all  of  the  known  locations 
of  these  species  are  foimd  within  critical 
habitat  units,  management  of  these  units 
for  the  spotted  owl  pursuant  to  section  7 
of  the  Act  may  be  of  benefit  to  these 
species.  Further  research  and  evaluation 
of  data  will  be  necessary  to  determine 
the  interrelationships  of  these  species  to 
older  forests  and  whether  management 
for  the  spotted  owl  will  adequately 
provide  for  their  conservation,  thereby 
reducing  the  need  for  listing  of  proposed 
and  candidate  species.  The  Service  has 
not  had  the  opportimity  to  consider  the 
value  of  critical  habitat  to  these  species 
in  this  proposal.  Further,  many  areas 
that  are  proposed  for  designation  have 
not  been  surveyed  for  these  species. 

In  addition,  the  recent 
congressionally-directed  old  growth 
effort  has  also  identified  areas  that  are 
important  to  maintaining  a  late 
successional  forest  ecosystem  network 
within  the  range  of  the  owl.  This  effort 
addressed  the  owl  and  numerous  other 
forest  species  and  processes,  and 
includes  more  acreage  to  accommodate 
these  components  of  the  ecosystem.  The 
Service  has  not  had  the  opportunity  to 
review  the  product  of  this  effort  to 
determine  its  relationship  to  the  spotted 
owl.  However,  the  Service  was  able  to 
use  the  suitable  spotted  owl  habitat 
maps  that  were  provided  for  this  effort; 
these  are  maps  that  have  been  updated 
since  the  ISC  effort  in  1990. 

The  HCA  network  was  derived  using 
maps  that  identified  existing  suitable 
habitat  for  the  northern  spotted  owl. 
Critical  habitat  designations  were  based 
on  the  HCA  system  along  with 
additional  areas  that  contained  suitable 


habitat  and  other  areas  important  to 
distribution  or  cormectivity;  updated 
habitat  maps  were  used,  llie  recent 
congressionally-directed  old  growth 
effort  also  focused  on  the  owl 
conservation  areas  to  ensure  that  owls 
were  adequately  protected  in  any 
potential  old  growth  reserve  system  that 
would  also  address  other  forest  species 
and  processes.  All  of  these  proposals, 
althovLgh  created  to  meet  different  goals, 
are  based  on  a  habitat  base  that  is 
diminishing  over  time.  Comparison  of 
the  maps  that  have  been  developed  over 
the  past  few  years  underscores  the 
limitations  that  exist  in  trying  to  identify 
habitat  to  be  protected  or  conserved  for 
this  or  other  forest  species.  There  is  a 
limited  remaining  habitat  base;  all  land 
management  planning  exercises  will 
need  to  focus  on  this  same  habitat  base. 

Designation  of  critical  habitat  may 
contribute  to  the  conservation  and 
management  of  the  Northwest's  forests 
as  one  component  in  the  management  or 
maintenance  of  characteristic  species 
and  processes.  Research  is  beginning  to 
identify  the  importance  of  maintaining 
ecosystem  processes  upon  which  is  built 
the  stability  of  the  system  and  thus  the 
stability  of  the  species  and  populations 
that  depend  on  that  system.  Such 
functions  as  hydrology,  bank  stability, 
nutrient  cycling,  preda tor/ prey  cycles, 
fisheries  restoration  (e.g.,  salmon],  local 
microclimates,  and  others  are  all 
interdependent.  They  can  benefit  fi'om 
conservation  approaches  that  focus  on 
unity  of  the  ecosystem  as  opposed  to  a 
piecemeal  approach  that  does  not  take 
into  account  the  interrelationships  of  all 
processes. 

Preservation  of  separate  blocks  of 
habitat  will  not  by  themselves 
contribute  to  ecosystem  stability. 
Linkage  between  the  blocks  of  habitat  is 
a  necessary  component.  Critical  habitat 
designation  may  contribute  to  regional 
biodiversity  by  protecting  natural 
ecosystems  of  sufficivint  size  and  quality 
to  support  native  species.  Critical 
habitat  may  also  help  in  retaining 
ecosystem  values  through  a  combination 
of  preservation,  conservation,  and 
compatible  management  of  forest 
habitat  with  emphasis  given  to  older 
forest  values  and  characteristics,  as  well 
as  protection  of  listed,  proposed,  and 
candidate  species.  For  example,  critical 
habitat  designation  may  also  help 
maintain  important  nesting  habitat  for 
migrating  birds  (e.g.,  neotropical 
migrants],  many  of  which  are  seriously 
declining  in  numbers.  Current 
international  efforts  to  maintain  tropical 
forest  habitat  in  Central  and  South 
America  may  be  enhanced  by 
complimentary  efforts  to  maintain 
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suitable  habitat  Tor  species  that  nest  in 
forests  of  the  Northwest. 

Conservation  of  biodiversity  will  help 
to  retain  or  maintain  ecosystem  integrity 
and  complexity  for  multiple  species.  To 
ascertain  long-term  needs  and  species 
interactions,  strong  emphasis  should  be 
given  to  monitoring  and  research 
projects  on  the  richness  of  the  forest 
ecosystem  in  the  Northwest.  These 
should  include  the  study  of  human 
population  and  development  pressures 
on  a  regional  scale  to  gain  a  better 
understanding  of  the  complex  biotic 
relationships  and  to  help  mold  a  better 
approach  to  ecosystem  conservation. 

The  Service  strongly  supports  the  recent 
efforts  to  resolve  Northwest  issues  at 
the  ecosystem  level. 

Available  Conservation  Measures 

Section  7  Consultation 

Section  4(b)(8]  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Regulations  found  at  50  CFR  402.02 
define  destruction  or  adverse 
modification  of  critical  habitat  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical. 

If  critical  habitat  is  designated, 
section  7(a](2]  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  This  Federal  responsibility 
accompanies,  and  is  in  addition  to,  the 
requirement  in  section  7(a)(2)  of  the  Act 
that  Federal  agencies  ensure  their 
actions  do  not  jeopardize  the  continued 
existence  of  any  listed  species.  As 
required  by  50  CFR  402.14,  a  Federal 
agency  must  consult  with  the  Service  if 
it  determines  an  action  may  affect  a 
listed  species  or  critical  habitat.  Thus, 
the  requirement  to  consider  adverse 
modification  of  critical  habitat  is  an 
incremental  section  7  consideration 
above  and  beyond  section  7  review  to 
evaluate  jeopardy  and  incidental  take. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 

Prior  to  formal  designation  of  critical 
habitat  section  7(a)(4)  of  the  Act  and  50 
CFR  402.10  of  the  regulations  require 
Federal  agencies  to  confer  with  the 


Service  on  any  action  that  is  likely  to 
result  in  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  The  Service  expects  to  confer 
on  some  projects  for  which  biological 
opinions  on  the  effects  of  Federal 
actions  on  the  spotted  owl  have  already 
been  issued.  Conference  reports  provide 
advisory  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  not  legally  binding. 

If  an  agency  requests,  and  the  Service 
concurs,  a  formal  conference  report  may 
be  issued.  Formal  conference  reports  on 
proposed  critical  habitat  contain  a 
biological  opinion  that  is  prepared 
according  to  50  CFR  402.14  as  if  the 
critical  habitat  were  designated,  not 
proposed.  Such  a  formal  conference 
report  may  be  adopted  pursuant  to  50 
Cro  402.10(d)  as  the  biological  opinion 
when  the  critical  habitat  is  designated  if 
no  significant  information  or  changes  in 
the  action  alter  the  content  of  the 
opinion. 

Conference  on  Current  Activities 

A  number  of  Federal  agencies  or 
departments  fund,  authorize,  or  carry 
out  actions  that  affect  lands  that  the 
Service  proposes  to  designate  as  critical 
habitat.  Among  these  agencies  are  the 
Bureau  of  Land  Management  (Bureau), 
Forest  Service,  Department  of  Defense, 
Bureau  of  Mines,  Corps  of  Engineers, 
Bureau  of  Reclamation,  Federal  Energy 
Regulatory  Commission,  and  Federal 
Highway  Administration.  The  Service 
has  identified  numerous  activities 
proposed  within  the  range  of  the 
northern  spotted  owl  that  are  currently 
the  subject  of  formal  or  informal  section 
7  consultations.  These  include  the  Forest 
Service’s  and  Bureau's  land 
management  planning  exercises  (e.g., 
the  Forest  Service’s  spotted  owl 
environmental  impact  process),  annual 
timber  sale  operations,  and  other  more 
localized  projects,  such  as  hydroelectric 
developments;  road,  trail,  and  powerline 
construction;  land  exchanges;  resort 
development;  and  a  number  of  smaller 
actions  (e.g.,  campground  construction). 

Federal  agencies  are  responsible  for 
determining  whether  or  not  to  confer 
with  the  Service  on  their  actions  and 
should  consider  a  number  of  factors 
when  determining  whether  any 
proposed  action  may  destroy  or 
adversely  modify  proposed  critical 
habitat.  Among  these  factors  are 
impacts  of  the  action  on  the  primary 
constituent  elements  of  nesting,  roosting, 
foraging,  and  dispersal  habitat; 
consistency  of  the  proposed  action  with 
the  intent  of  the  ISC  Plan;  geographic 


considerations;  the  extent  of 
fragmentation  or  current  habitat 
suitability  within  the  critical  habitat 
unit;  the  level  of  incidental  take 
associated  with  the  action;  and  the 
extent  of  the  action  (e.g.,  campground 
maintenance  versus  a  40-acre  clearcut). 
The  Service  will  review  the  action 
agency’s  determination  on  a  case-by- 
case  basis  and  will  concur  whether  or 
not  the  action  is  likely  to  destroy  or 
adversely  modify  critical  habitat.  In 
order  to  concur,  the  Service  will 
consider  the  effect  of  the  proposed 
action  on  the  above  elements  along  with 
the  reasons  why  that  particular  area 
was  proposed  to  be  critical  habitat. 

Basis  for  Analysis 

The  evaluation  of  actions  that  may 
adversely  modify  northern  spotted  owl 
critical  habitat  should  consider  a 
number  of  factors,  such  as  the  present 
condition  of  the  habitat,  the  number  of 
current  pairs,  the  reproductive  success 
of  breeding  pairs,  the  expected  time  to 
regenerate  sufficient  habitat  to  support 
an  effective  population  in  a  particular 
area,  and  local  and  regional  problems. 
While  the  Service  looked  at  the  entire 
range  of  the  owl  in  determining  an 
approach  to  critical  habitat  designation, 
its  section  7  analysis  of  activities 
affecting  owl  critical  habitat  will 
consider  provinces,  sub-provinces,  and 
individual  critical  habitat  units,  as  well 
as  the  entire  range.  All  proposed  actions 
should  be  viewed  as  to  their  impacts  on 
all  4  constituent  elements  relative  to  the 
potential  for  adverse  modification  on 
individual  critical  habitat  units. 

The  range  of  the  owl  is  subdivided 
into  physiographic  provinces  as 
discussed  in  the  Background  section  of 
this  proposed  rule.  These  subdivisions 
are  not  based  upon  identification  of 
separate  populations  of  owls,  but  rather 
on  geographical  habitat  differences.  The 
provinces  and  local  populations  of  owls 
are  for  the  most  part  interrelated  and 
interconnected.  The  loss  of  one  or  more 
provinces,  or  even  a  major  part  of  a 
province,  could  lead  to  genetic  and 
demographic  isolation  of  parts  of  the 
owls’  range.  Potential  isolation  could 
have  a  greater  near-term  effect  on  some 
areas  (e.g.,  01}nnpic  Peninsula, 
Washington  Cascades,  Oregon  Coast 
Ranges,  California  Shasta/Modoc) 
because  of  the  present  status  of  owls 
and  owl  habitat  within  those  areas,  than 
on  other  areas  (e.g.,  Klamath,  Oregon 
Cascades).  In  the  long-term,  however, 
the  concern  over  population  stability 
would  be  similar  in  all  areas.  Population 
stability  for  the  owl  may  depend  on  the 
relative  location  of  large  stable 
population  reserves  (sources)  that  act  as 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


40015 


sources  for  areas  that  have  insufficient 
owl  numbers  (sinks)  or  are  subject  to 
population  fluctuations  (Thomas  et  al. 
1990). 

The  loss  of  a  critical  habitat  unit(s) 
could  have  a  detrimental  effect  on  the 
stability  of  the  province  or  at  the  least 
on  that  portion  of  the  province  where 
the  loss  occurred.  That,  in  turn,  would 
also  have  an  effect  on  linkage  to  other 
provinces  potentially  leading  to 
isolation  and  instability.  At  the  lowest 
level,  each  critical  habitat  unit  is  related 
to,  and  dependent  upon,  each  adjacent 
unit,  just  as  each  province  is  dependent 
on  each  adjacent  province.  The  loss  of 
one  unit  could  result  in  local  instability, 
affecting  dispersal  and  connectivity  and, 
thus,  reducing  local  population  levels. 
Over  time  the  resulting  effect  could  lead 
to  greater  problems  at  the  province 
level,  and  ultimately  at  the  species  level. 

Provinces,  sub-provinces,  and 
individual  units  are  all  part  of  a  habitat 
network  important  to  maintaining  a 
stable  and  well-distributed  population 
over  the  range  of  the  owl.  Present 
conditions  vary  throughout  the  range  of 
the  owl  with  the  result  that  some  areas 
may  be  less  able  to  sustain  continuing 
impacts  than  others  at  any  given  time 
(e.g.,  the  Olympic  Peninsula).  Each 
project  will  need  to  be  reviewed  as  to  its 
impacts  at  all  levels. 

Examples  of  Proposed  Actions 

Activities  that  disturb  or  remove  the 
primary  constituent  elements  within 
designated  critical  habitat  units  may 
adversely  modify  the  owl’s  critical 
habitat.  These  activities  may  include 
actions  that  would  reduce  the  canopy 
closure  of  a  timber  stand,  reduce  the 
average  dbh  of  the  trees  in  the  stand, 
appreciably  modify  the  multi-layered 
stand  structure,  reduce  the  availability 
of  nesting  structures  and  sites;  reduce 
the  suitability  of  the  landscape  to 
provide  for  safe  movement,  or  reduce 
the  abundance  or  availability  of  prey 
species. 

In  contrast,  activities  that  would  have 
no  effect  on  the  critical  habitat’s 
primary  constituent  elements  almost 
certainly  would  not  adversely  modify 
the  critical  habitat.  However,  even 
though  an  action  may  not  adversely 
modify  critical  habitat,  it  may  still  affect 
spotted  owls  (e.g.,  through  disturbance) 
and,  therefore,  be  subject  to 
consultation  under  the  jeopardy 
standard  of  section  7  of  the  Act,  as 
determined  after  consideration  of  the 
aforementioned  factors. 

Areas  proposed  for  designation  as 
critical  habitat  support  a  number  of 
existing  and  proposed  commercial  and 
noncommercial  activities.  Commercial 
activities  that  may  affect  the  spotted 


owl  critical  habitat  include  timber 
harvests,  salvage  activities,  other  wood 
fiber  utilization  (e.g.,  paper,  firewood), 
sand  and  gravel  extraction,  mining  (e.g., 
open  pit),  activities  associated  with  oil 
and  gas  leases,  snag  creation/removal, 
construction  of  hydroelectric  facilities, 
geothermal  development,  and 
construction  of  alpine  ski  areas  and 
associated  resort  facilities. 

Commercial  activities  not  likely  to 
destroy  or  adversely  modify  critical 
habitat  include  limited  livestock  grazing 
and  various  site-specific  activities  such 
as  scenic  tours  and  cavern  exploration. 
Conducting  owl  surveys  would  not  be 
likely  to  destroy  or  adversely  modify 
critical  habitat.  Non-commercial 
activities  are  largely  associated  with 
recreation  and  are  not  considered  likely 
to  adversely  affect  critical  habitat.  Such 
activities  include  hiking,  camping, 
fishing,  hunting,  cross-country  skiing, 
off-road  vehicle  use,  organized  motor- 
crosses,  and  various  activities 
associated  with  nature  appreciation. 
Additional  activities  include  “personal 
use’’  commodity  production,  such  as 
mushroom  and  plant  gathering, 
Christmas  tree  cutting,  and  rock 
collecting,  and  are  also  foreseen  as  not 
having  any  adverse  affect  on  critical 
habitat. 

Examples  of  Potential  Impacts 

The  Service  assumes  that  HCAs  will 
continue  to  be  managed  as 
recommended  by  the  ISC.  Timber 
harvest  within  HCAs  that  are  also 
critical  habitat  would  be  inconsistent 
with  the  long-term  development  of  large 
suitable  habitat  blocks  and  would, 
therefore,  likely  result  in  destruction  or 
adverse  modification  of  critical  habitat. 
Proposed  actions  that  are  consistent 
with  the  ISC  recommendations  for 
activities  within  HCAs  would  not  be 
likely  to  result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Timber  harvests  proposed  in  critical 
habitat  units,  but  outside  HCAs,  may  or 
may  not  adversely  modify  critical 
habitat,  depending  on  the  current 
condition  of  the  area  and  the  degree  of 
impact  anticipated  fi-om  implementation 
of  the  project.  The  Service  envisions 
that,  as  habitat  within  the  HCAs  begins 
to  recover,  increasing  levels  of  harvest 
will  be  allowable  within  the  critical 
habitat  portion  outside  of  the  HCAs.  The 
potential  level  of  allowable  harvest  in 
the  non-HCA  portions  of  critical  habitat 
units  will  vary  over  time  for  each  imit, 
depending  on  local  and  provincial  owl 
populations  and  habitat  conditions  and 
will  be  determined  on  a  case-by-case 
basis  during  consultation. 

For  actions  that  result  in  moderate 
impacts,  reasonable  and  prudent 


alternatives  identified  by  the  Service 
may  involve  minor  modifications  to  the 
project’s  configuration.  In  the  case  of  a 
proposed  upgrade  of  a  powerline  right- 
of-way  corridor,  for  example,  the 
Service  may  recommend  that  the 
corridor  be  expanded  on  one  side  of  the 
existin}ii  corridor  versus  the  other  side  to 
avoid  impacts  to  habitat  where  the 
primary  constituent  elements  are  of 
higher  quality.  For  projects  that  may 
result  in  more  severe  impacts, 
reasonable  and  prudent  alternatives 
may  involve  more  substantial  project 
changes.  In  the  case  of  a  multiple-unit 
timber  sale,  the  Service  may  recommend 
that  certain  units  be  reduced  in  size, 
reconfigured,  relocated,  or  dropped 
altogether  to  avoid  impacts  to  primary 
constituent  elements.  The  Service  may 
recommend  alternate  timber  harvest 
prescriptions  in  certain  forest  types. 

No  reasonable  and  prudent 
alternatives  may  be  feasible  for  some 
proposed  actions.  For  example,  in  some 
areas  clearcutting  may  be  the  only 
technologically  and  economically 
feasible  means  of  cutting  the  timber,  in 
these  cases,  no  reasonable  and  prudent 
alternatives  would  exist.  In  other  cases, 
due  to  a  lack  of  existing  habitat  or  high 
levels  of  fi-agmentation,  no  level  of 
harvest  may  be  possible  without 
resulting  in  the  destruction  or  adverse 
modification  of  critical  habitat.  In  both 
of  these  situations,  the  Service  would 
issue  an  adverse  modification  biological 
opinion  with  no  reasonable  and  prudent 
alternatives. 

Research  on  silviculture  or  other  types 
of  forest  management  practices  may 
negatively  affect  critical  habitat. 
However,  the  information  that  may 
result  fi'om  such  research  may  offset  the 
perceived  impacts  of  the  action. 

Research  on  various  silvicultural 
practices  may  lead  to  new  methods  that 
would  shorten  the  time  needed  to 
produce  suitable  habitat,  or  timber 
harvest  prescriptions  that  are  more 
compatible  with  northern  spotted  owls. 
Wherever  possible,  research  should  be 
conducted  outside  of  critical  habitat 
units,  coordinated  throughout  the 
subspecies’  range,  and  based  upon  an 
approved  long-term  strategy. 

Some  activities  could  be  considered  to 
be  of  benefit  to  spotted  owl  habitat  and, 
therefore,  would  not  be  expected  to 
destroy  or  adversely  modify  critical 
habitat.  Examples  of  activities  that 
could  benefit  critical  habitat  in  some 
cases  include  protective  measures  such 
as  fire  suppression  or  forest-pest 
eradication,  as  well  as  silviculhu'al 
treatments  that  may  improve  spotted 
owl  habitat.  There  is  a  need  for  research 
to  gather  data  that  may  support  or  refute 
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any  potential  beneflts  from  actions  such 
as  these.  At  this  time,  they  should  be 
evaluated  on  a  case-by-case  basis. 

In  general,  those  activities  which  do 
not  remove  components  of  habitat  for 
spotted  owls  or  their  prey  species  are 
not  likely  to  destroy  or  adversely  modify 
critical  habitat.  Each  proposed  action 
would  be  examined  under  section  7  in 
relation  to  its  site-specific  impacts. 

Thus,  proposed  actions  such  as 
commercial  thinning  of  timber  stands 
and  other  selective  harvest  prescriptions 
may  or  may  not  destroy  or  adversely 
modify  critical  habitat,  depending  on  the 
type  and  extent  of  harvest  and  the  pre¬ 
project  condition  of  the  area  in  relation 
to  spotted  owl  habitat  needs.  The 
involved  Federal  agencies  can  assist  the 
Service  in  its  evaluation  of  proposed 
actions  by  providing  detailed 
information  on  the  habitat  configuration 
of  a  project  area,  habitat  conditions  of 
surrounding  areas,  and  information  on 
known  locations  of  spotted  owls. 

Federal  activities  outside  of  critical 
habitat  are  still  subject  to  review  under 
section  7  for  their  effect  on  owls.  The 
Service  expects  that  management 
activities  outside  of  critical  habitat  on 
Federal  lands  would  continue  to  be 
managed  as  recommended  by  the  ISC  or 
another  scientifically  valid  approach. 

Other  Conservation  Measures:  Non- 
Federal  Lands 

Section  9  of  the  Act  prohibits 
intentional  and  nonintentional  “take"  of 
listed  species  and  applies  to  all 
landowners  regardless  of  whether  or  not 
their  lands  are  within  critical  habitat. 
Section  10(a)(l)(B]  authorizes  the 
Service  to  issue  permits  for  the  taking  of 
listed  species  incidental  to  otherwise 
lawful  activities  such  as  timber 
harvesting.  Incidental  take  permit 
applications  must  be  supported  by  a 
habitat  conservation  plan  (HCP)  that 
identifies  conservation  measures  that 
the  permittee  agrees  to  implement  to 
conserve  the  species,  usually  on  the 
permittee’s  lands.  A  key  element  of  the 
Service’s  review  of  an  HCP  is  a 
determination  of  the  plan’s  effect  upon 
the  long-term  conservation  of  the 
species.  An  HCP  would  be  approved 
and  a  section  10(a]  permit  issued  if  it 
would  minimize  and  mitigate  the 
impacts  of  the  taking  and  would  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  that  species  in 
the  wild. 

Due  to  limited  Federal  involvement, 
the  Service  expects  that  few  if  any 
formal  section  7  consultations  would  be 
initiated  for  State  lands  that  are 
included  in  proposed  critical  habitat. 

The  States  are  still  subject  to  the  “take” 
prohibitions  under  section  9  of  the  Act, 


however,  and  may  enter  into  the  section 
10  HCP  process  where  appropriate. 

The  recommendations  provided  in  the 
ISC  Plan  for  State  lands  would  form  the 
basis  for  the  Service’s  recommendations 
at  this  time.  Examples  are  such 
recommendations  as  changes  in  harvest 
patterns  and  silvicultural  techniques 
that  help  produce  and  maintain  habitat 
that  supports  some  level  of  breeding 
owls  and  improve  linkages  with  other 
areas.  The  Service  has  been  actively 
pursuing  discussions  with  the  States  on 
these  t3q)es  of  issues  and  expects  to 
work  closely  with  the  States  to  provide 
guidance  as  appropriate. 

The  proposed  designation  of  critical 
habitat  does  not  imply  that  lands 
outside  of  critical  habitat  do  not  play  an 
important  role  in  the  conservation  of  the 
owl.  Lands  outside  of  critical  habitat  are 
important  to  providing  nesting,  foraging, 
roosting,  and  dispersal  habitat  for  owls; 
they  are  subject  to  section  9 
prohibitions.  The  Service  envisions  that 
the  role  of  all  landownerships  in  the 
conservation  of  the  owl  outside  of 
critical  habitat  units  will  be  addressed 
through  section  7,  the  HCP  process,  the 
recovery  planning  process,  and  other 
appropriate  State  and  Federal  laws; 
recommendations  for  these  lands  were 
included  in  the  ISC  Plan  (Thomas  et  al. 
1990).  Implementation  of  these  types  of 
recommendations  are  important  to  the 
overall  conservation  of  the  owl.  The 
recovery  plan  will  very  likely  specify 
some  population  density  or  breeding 
success  rate  of  owls  on  private,  tribal. 
Federal,  and  State  lands  outside  of 
critical  habitat.  It  is  expected  that 
recovery  goals  will  be  achieved  in  the 
future,  probably  by  using  other 
conservation  mechanisms  available  to 
the  Service  and  other  landowners  (e.g., 
land  exchanges,  conservation  and 
development  easements. 

Summary  of  Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  data 
available  and  to  consider  the  economic 
effects  and  other  relevant  impacts,  of 
specifying  any  particular  area  as  critical 
habitat.  The  Secretary  may  exclude 
areas  from  critical  habitat  if  he 
determines  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  he  determines, 
based  on  the  best  scientific  and 
commercial  data  available,  that  the 
failure  to  designate  such  areas  as 
critical  habitat  will  result  in  the 
extinction  of  the  species  concerned.  The 
Act  thus  requires  the  Service  to  evaluate 
those  economic  and  other  effects  likely 
to  take  place  due  to  the  designation  of 


critical  habitat,  and  to  consider  whether 
to  exclude  critical  habitats  based  upon 
those  impacts. 

The  economic  effects  of  designating 
critical  habitat  for  the  spotted  owl  are 
the  incremental  impacts  over  and  above 
those  impacts  that  occurred  as  a  result 
of  implementation  of  management  plans, 
such  as  the  ISC  Plan,  and  previous 
events,  including  the  listing  of  the 
spotted  owl  as  a  threatened  species  in 
June  1990.  The  economic  analysis 
considers  the  critical  habitat  impacts  to 
be  those  incremental  impacts  that  are 
expected  as  a  result  of  the  critical 
habitat  proposal.  Although  not  required 
to  do  so  by  law,  the  Service  has 
included  in  the  economic  analysis  report 
(USFWS  1991d)  estimates  of  impacts 
from  listing  and  from  the  ISC  Plan. 

Industry  Trends  in  Impact  Area 

Forestry  in  the  Pacific  Northwest  has 
exerted  a  significant  influence  on  the 
economic  and  cultural  development  of 
that  region.  The  timber  industry  is 
cyclical  and  markets  in  the  Northwest 
were,  until  recently,  more  limited  by 
demand  than  supply.  The  1980s  brought 
unprecedented  change  to  the  economics 
of  timber-based  industries.  Competing 
demands  for  timber  resources  increased 
dramatically,  and  the  declining  base  of 
older  forests  became  the  focus  of 
political  strife.  The  historical  rate  of 
timber  harvest  on  public  lands  reached 
historically  high  levels  from  1983-1987, 
and  was  seriously  challenged  through 
the  court  system.  Federal  law  was  used 
to  challenge  agency  planning  activities; 
legislation  cited  included  NEPA,  NFMA, 
FLPMA,  and  the  Act.  As  a  result, 
significant  reductions  of  timber  harvest 
from  Federal  lands  occurred  through  the 
mid  to  late  1980s.  These  actions  were 
primarily  focused  on  protection  of  older 
forests,  as  well  as  on  the  spotted  owl 
and  other  species.  There  was  a  growing 
public  awareness  that,  once  a  stand  of 
older  trees  or  native  forest  was 
harvested,  the  intrinsic  benefits  and 
values  of  that  stand,  including  aesthetic, 
preservation,  and  ecological  values, 
were  essentially  lost.  As  a  result,  from 
1988  to  1989  the  timber  harvest  from 
Federal  lands  in  Oregon  was  reduced 
7.1%  or  990  million  board  feet  (mmbf) 
(Greber  1991).  This  occurred  prior  to  the 
listing  of  the  spotted  owl  as  a  threatened 
species  and  well  before  the  proposal  to 
designate  critical  habitat. 

Numerous  other  factors  impact  the 
timber  industry  of  the  Northwest  and 
nationwide.  Increased  mechanization  is 
improving  worker  productivity;  the  past 
10  years  have  brought  a  32  percent 
increase  in  productivity,  and  an 
additional  7  percent  is  projected  in  the 
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next  decade.  This  impact  has  translated 
into  a  decrease  in  the  number  of 
workers  required  to  process  one  million 
board  feet  of  timber  (h-om  12.09 
workers/mmbf  in  19^  to  7.33  workers/ 
mmbf  in  2000)  (Northwest  Forest 
Resource  Council  1989). 

This  job  loss  is  partly  due  to  other 
related  trends  in  the  timber  industry  that 
include  the  declining  base  of  old-growth 
forests.  Without  harvest  reductions, 
merchantable  old-growth  may  be 
depleted  in  as  little  as  10  years  in  some 
regions  and  up  to  50  years  in  others. 
Added  protection  of  critical  habitat  plus 
other  events  that  have  already  affected 
the  timber  industry  accelerate  the 
impacts,  rather  than  allowing  them  to 
occur  over  a  longer  period  of  time.  A 
related  factor  is  the  sustainability  of 
previous  harvest  rates.  Sessions  et  al. 
(1990)  noted  that  the  record  level  of 
harvest  in  1983-1987  is  not  sustainable 
on  Oregon  forest  lands;  a  14  percent 
reduction  in  harvest  must  occur  in  the 
1990s  to  reach  sustainable  harvest 
levels.  Loss  and  modification  of  older 
forest  habitat  have  led  to  the  decline  of 
the  spotted  owl.  The  spotted  owl  is  a 
creature  whose  existence  is  closely  tied 
to  habitat  structure  of  older  forests  and, 
as  such,  has  also  become  part  of  the 
public  controversy  over  how  Federal 
lands  are  managed.  The  result  will  be  a 
further  reduction  in  timber  harvest. 

The  export  controversy  is  yet  another 
source  of  uncertainty  in  analyzing  the 
economic  effects  of  the  proposed 
spotted  owl  critical  habitat  designation. 
In  1988,  3.7  billion  board  feet  (bbf)  of 
timber  were  exported,  also  exporting 
some  associated  processing  employment 
opportimities.  The  loss  of  logs  due  to  the 
proposed  critical  habitat  designation  is 
equivalent  to  4.5  percent  of  annual  log 
exports.  The  market  interactions  of  price 
and  availability  throughout  the  export 
market  is  complex.  Some  industry 
analysts  have  noted  that,  with  naturally 
decreasing  availability  of  large  logs,  the 
export  market  would  be  in  a  decline  in 
the  mid-1990s  with  or  without  further 
protection  of  older  forests. 

Many  of  the  above  factors  cannot  be 
subtracted  directly  from  the  overall 
economic  effects,  yet  must  be 
recognized  as  part  of  the  market 
environment  in  which  the  timber 
industry  operates.  The  primary  impact 
to  the  timber  industry  is  the  reduction  in 
clearcut  harvesting  practices  within 
proposed  critical  habitat  units.  If 
industry  is  able  to  develop  and 
implement  harvest  techniques  that  are 
compatible  with  habitat  requirements  of 
the  owl,  recovery  of  the  owl  may 
proceed  more  rapidly  and  the  negative 


economic  effects  of  critical  habitat  may 
be  reduced. 

Benefits 

The  conservation  of  the  spotted  owl 
and  its  habitat  through  designation  of 
critical  habitat  may  result  in  a  wide 
range  of  benefits.  T^ese  benefits  include 
preservation  of  recreation  and  existence 
values  which  will  increase  the  benefits 
for  most  affected  activities.  Scenic 
beauty  contributes  to  the  quality  of 
forest  recreational  experiences.  Aquatic 
benefits  are  enhanced  by  reducing 
sediment  loads  and  improving  water 
temperature  which  may  lead  to  higher 
fishing  and  water-related  recreational 
values.  For  example,  empirical  research 
on  paired  watersheds  of  the  South  Fork 
of  Casper  Creek  in  northern  California 
(Rice  et  al.  1979)  demonstrated  that  42 
cubic  yards  (approximately  60  tons  of 
soil)  per  acre  were  lost  from  the 
watershed  following  logging  and 
associated  road  construction.  This  soil 
loss  was  above  that  of  baseline 
conditions,  and  the  data  were  based  on 
logging  practices  in  place  diuing  the 
1970s. 

Many  of  the  resource  services 
provided  by  critical  habitat  are  not 
marketed.  The  lack  of  market  prices 
makes  it  difficult  to  value  them  in  dollar 
terms,  as  compared  to  timber  harvest 
and  other  activities  (Peterson  and 
Randall  1984).  As  a  result,  this  analysis 
ciurently  focuses  on  the  cost  impacts, 
primarily  related  to  timber  harvest.  No 
comprehensive  estimate  of  the  benefits 
of  designating  critical  habitat  is  feasible 
with  available  data.  Rather,  the  analysis 
provides  a  discussion  of  the  kinds  of 
benefits  that  are  expected  to  ensue,  with 
empirical  examples  as  available.  For 
both  the  spotted  owl  and  its  habitat, 
existence  values  represent  an  additional 
category  of  non-use  benefit,  albeit  one 
that  remains  difficult  to  measure. 
Furthermore,  there  are  preservation 
benefits  that  society  places  on 
endangered  species  for  the  option  of 
future  recreational  use,  with  the 
knowledge  that  the  owl’s  natural 
ecosystem  exists  and  is  protected,  and 
the  satisfaction  fi'om  its  bequest  to 
future  generations.  Many  of  these 
benefits  are  expected  to  increase  in 
relative  value  over  time.  As  human 
activities  continue  to  reduce  older  forest 
habitat,  the  remaining  stands  will 
become  proportionately  less  available 
and  more  valuable.  Habitat  protection 
for  the  spotted  owl  clearly  benefits  other 
species  as  well  as  the  human  use  and 
enjoyment  of  these  species. 

Economic  Baseline 

In  assessing  the  economic  impacts  of 
the  proposed  critical  habitat,  the  Service 


has  used  the  expected  economic 
situation  consistent  with  restrictions 
that  were  in  place  at  the  time  of 
proposing  critical  habitat.  The  principal 
land  use  restrictions  that  were  already 
in  place  were  the  forest  and  resource 
management  plans,  ISC  Plan  and  its 
adoption  by  the  Federal  land  managing 
agencies,  and  the  listing  of  the  spotted 
owl.  The  two  major  Federal  land 
managers  involved,  the  Forest  Service 
and  Bureau,  have  indicated  their  intent 
to  implement  most  of  the  ISC  Plan  on  an 
interim  basis  until  they  complete  new 
resource  management  plans.  The  Bureau 
expects  to  implement  the  Jamison  Plan, 
and  the  Forest  Service  stated  in  the 
Federal  Register  (55  FR  40412)  that  it 
would  conduct  timber  harvest  activities 
in  a  manner  not  inconsistent  with  the 
ISC  Plan.  The  assumptions  are  that  the 
HCAs  of  the  ISC  Plan  would  be 
protected  fit)m  harvest;  the  Forest 
Service  will  implement  the  50-11-40  rule 
on  its  lands,  and  the  Bureau  will 
implement  50-11-40  to  the  extent 
possible. 

The  ISC  Plan  is  the  most  likely  and 
realistic  planning  framework  of  which 
the  Service  is  aware.  The  Service 
realizes  that  the  Forest  Service  and 
Bureau  decisions  to  adopt  the  ISC  Plan 
in  whole,  or  in  part,  are  policy  decisions 
subject  to  change.  The  Forest  Service  is 
currently  enjoined  by  a  court  order  from 
implementing  the  ISC  Plan.  However, 
the  Service  believes  its  assumption  of 
ISC  Plan  implementation  is  more 
realistic  then  any  alternative  of  which  it 
is  aware. 

Most  critical  habitat  units  established 
in  this  proposed  rule  include  a 
component  of  the  HCAs.  Additional 
lands  adjacent  to  the  HCAs  were 
proposed  as  critical  habitat  to  provide 
further  protection  of  existing  habitat. 

The  Service  assumes  these  adjacent 
lands  would  have  been  managed  imder 
the  50-11-40  rule,  as  per  the  ISC  Plan, 
and  that  there  will  be  no  harvest  in  the 
HCAs  as  recommended  by  the  ISC  Plan. 

For  the  purposes  of  this  analysis,  the 
Service  has  made  two  additional 
assumptions  concerning  reductions  in 
planned  harvest.  The  first  is  that,  in 
areas  added  to  the  HCAs,  80  percent  of 
the  planned  1991  harvest  above  50-11- 
40  rule  may  be  subject  to  restrictions, 
allowing  20  percent  of  harvest  planned 
in  critical  habitat  additions  to  proceed 
without  restrictions.  A  second 
assumption  in  the  economic  analysis  is 
that  there  is  a  distinction  between  the 
effects  of  listing  the  species  and  the 
incremental  effects  of  designating 
critical  habitat.  The  listing  and  critical 
habitat  effects  in  the  additions  to  critical 
habitat  units  were  separated  as  follows: 
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(1)  70  percent  of  the  impacts  are 
attributed  to  the  listing  of  the  species 
and  application  of  the  jeopardy 
standard  and  incidental  take  guidelines; 
and 

(2)  30  percent  of  the  impacts  are 
attributed  to  the  designation  of  critical 
habitat  and  application  of  the  adverse 
modihcation  standard. 

The  Service  believes  that  jeopardy 
will  be  reached  before  adverse 
modification  in  the  preponderance  of 
consultations.  The  above  assumptions 
resulted  in  part  from  an  evaluation  of 
section  7  consultations  issued  to  the 
Forest  Service  and  Bureau  in  1990  and 
1991  (USFWS  1991b  and  c).  Each  critical 
habitat  unit  was  evaluated  in  relation  to 
existing  suitable  habitat  quantities, 
munber  of  known  owl  pair  sites,  and 
distribution  of  suitable  habitat  within 
the  unit.  Actual  expected  impacts  will 
vary  by  area  and  will  be  reviewed  on  a 
case-by-case  basis.  The  above  should  be 
used  for  discussion  piuposes  associated 
only  with  this  analysis. 

Affected  Agencies 

The  Service  assumes  in  the  economic 
analysis  that  the  impacts  to  Federal 
agencies  are  related  to  timber  harvest 
and  to  other  activities  such  as  surface 
mining  that  physically  alter  critical 
habitat.  The  Forest  Service  and  Bureau 
are  the  primary  agencies  affected  by  the 
proposed  critical  habitat  designation. 
However,  the  States,  Corps  of  Engineers, 
and  certain  Army  installations  within 
proposed  critical  habitat  also  may  be 
affected.  The  Bureau,  Forest  Service, 
Corps  of  Engineers,  Bureau  of  Mines, 
National  Park  Service,  Fish  and  Wildlife 
Service,  and  Federal  Energy  Regulatory 
Commission  have  permitting 
responsibilities  that  may  affect  activities 
other  than  timber  harvest.  (See  section 
on  Available  Conservation  Measures).  If 
a  potential  action  would  be  limited  or 
prohibited  by  another  statute  or 
regulation,  it  is  presumed  that  those 
impacts  are  attributable  to  pre-existing 
restrictions  and  not  to  the  ESA. 

Economic  Effects 

The  economic  effects  resulting  from 
adverse  modification  of  critical  habitat 
(effects  above  those  of  listing  and  other 
land  management  decisions)  are  the 
subject  of  the  economic  analysis 
(USFWS  1991d);  it  identifies  and 
quantifies,  as  feasible,  the  added 
probable  costs  and  benefits  that  may 
result  fi'om  critical  habitat  designation 
for  the  northern  spotted  owl.  Economic 
effects  are  the  costs  or  benefits  to 
society  of  precluding  or  limiting  specific 
land  uses.  Economic  costs  and  benefits 
to  society  are  defined  as  the  changes  in 
economic  rents  and  consumer  surpluses 


expected  to  be  derived  from  the  land 
area  imder  consideration,  with  and 
without  its  designation  as  critical 
habitat.  The  economic  analysis  also 
considers  regional  economic  impacts. 
Economic  impacts  are  the  emplo3mient 
and  revenue  consequences  of  critical 
habitat  designation  on  local  economies. 

The  Forest  Service  and  Bureau  data 
allow  a  comparison  of  their  planned 
1995  sales  with  recent  harvest  levels  in 
the  affected  area.  They  show  planned 
sales  of  3,021  mmbf  for  Forest  Service 
and  1,193  mmbf  for  the  Bureau.  For  the 
Forest  Service,  that  level  is  considerably 
below  the  average  annual  sale  in  the 
late  1980s,  whereas  the  Bureau  planned 
sale  is  slightly  higher  than  the  1985-1989 
average. 

In  deriving  their  estimates,  the  Forest 
Service  and  Bureau  made  somewhat 
different  assumptions  about  the  effects 
of  the  ISC  strategy.  Both  assumed  no 
timber  sales  in  the  habitat  conservation 
areas.  Forest  Service  assumed  the  50- 
11-40  rule  would  apply  to  areas  outside 
the  habitat  conservation  areas  as  part  of 
the  ISC  plan,  which  would  reduce  the 
planned  harvest  in  those  areas  by  about 
72  percent,  on  average.  The  Bureau 
assumed  only  limited  adoption  of  the 
50-11-40  rule  in  its  With-ISC  volume 
estimates.  Because  the  critical  habitat 
units  currently  proposed  differ  in  total 
area  affected  from  the  May  6  proposal, 
the  With-critical  habitat  areas  estimates 
provided  by  the  Forest  Service  and 
Bureau  are  not  directly  used  in  this 
analysis.  Instead,  the  With-critical 
habitat  imits  timber  volumes  were 
developed  based  on  the  currently 
proposed  acreages  for  the  Forest  Service 
and  Bureau  using  productivity  factors 
(BF/Acre)  for  each  forest  and  Bureau 
District  that  are  implicit  in  the  timber 
volume  estimates. 

An  average  of  80  percent  reduction  in 
planned  harvest  on  critical  habitat  units, 
outside  the  HCAs,  is  used  as  the  basis 
for  this  analysis  (as  described  above). 
This  is  consistent  with  the  Forest 
Service  limited  harvest  alternative 
which  assumed  that  approximately  28 
percent  of  planned  harvest  would  be 
permitted  in  the  areas  added  to  the 
CHAs.  Furthermore,  for  purposes  of  the 
analysis,  the  reduction  in  planned 
harvest  attributable  to  the  Endangered 
Species  Act  is  allocated  70  percent  to 
jeopardy  and  30  percent  to  adverse 
modification,  based  on  the  Service’s 
estimate  of  the  likely  outcome  of  the 
consultations. 

Impacts  on  timber-based  revenue, 
employment,  and  revenue  sharing  with 
affected  counties  are  derived  directly 
from  these  changes  in  timber  volume. 

The  revenue  estimates  incorporate  the 
Forest  Service  rising  price  assumption 


whereby  prices  are  projected  to  rise 
significantly  by  1995  due  to  reduced 
Federal  timber  sales  caused  by 
implementation  of  the  ISC  strategy  and 
critical  habitat  designation,  the  effects 
of  the  business  cycle  on  the  demand  for 
lumber,  and  other  factors  influencing  the 
timber  economy,  both  regionally  and 
nationally. 

The  gross  loss  to  the  U.S.  Treasury 
from  the  reduced  volume  of  timber  sales 
attributed  to  critical  habitat  ($54  million 
annually)  has  a  potential  for  two 
offsetting  balances:  First,  the 
administrative  cost  of  conducting  the 
timber  sales  is  a  cost  that  will  not  have 
to  be  borne  for  the  reduced  volume;  and 
second,  road  credits  associated  with  the 
reduced  voliune  will  not  have  to  be 
deducted  fi'om  the  sales  value  of  the 
timber.  Both  of  these  offsetting  balances 
have  been  estimated  ($11  million 
annually)  for  each  of  the  National 
Forests  and  the  administrative  costs 
have  been  estimated  for  the  Bureau 
Districts  in  the  Pacific  Northwest  States. 
The  results  of  deducting  the  appropriate 
administrative  costs  and  road  credits 
shows  a  net  loss  to  the  U.S.  Treasury 
attributable  to  the  designation  of  critical 
habitat  to  be  nearly  $43  million 
annually,  with  full  impacts  occurring  in 
1995. 

Estimates  of  timber-based 
employment  effects  caused  by  critical 
habitat  unit  designation  were  derived 
fi’om  IMPLAN  input-output  models  of 
the  regional  economies.  The  IMPLAN 
modeling  system  was  developed  by 
Forest  Service  to  assess  the  regional 
economic  effects  of  changes  in  the 
availability  of  timber.  The  projected 
timber-based  employment  losses  used 
revised  job  response  coefficients  that 
were  adjusted  to  reflect  the  current 
productivity  estimates  for  the  timber 
industry  and  other  factors.  The 
reduction  of  timber  sales  results  in  a 
decrease  of  2,458  direct,  indirect,  and 
induced  jobs  attributable  to  critical 
habitat  impacts. 

The  potential  loss  of  timber-based 
employment  as  a  result  of  designating 
critical  habitat  for  the  northern  spotted 
owl  will  be  more  significant  in  some 
counties  of  the  three-state  area  than  in 
others.  Two  key  factors  are  the  degree 
to  which  a  county’s  timber  industry 
relies  on  timber  harvests  in  other 
counties  and  how  important  a  part  the 
timber  industry  plays  in  the  cotmty 
economy.  These  are  also  the  counties 
where  the  greatest  impact  to  the  spotted 
owl  has  also  occurred  due  to  the  degree 
of  habitat  loss  fi'om  the  past  timber 
harvesting. 

The  coimty  employment  coefficients 
range  from  8.77  to  18.47  with  an  overall 
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average  of  12.87.  The  coefficients 
projected  direct,  indirect  and  induced 
employment  effects.  Designating  critical 
habitat  may  cause  a  potential  loss  of 
1,538  direct  industry  jobs,  or  1.4  percent 
of  the  total  employment  (SIC  24).  The 
percent  of  timber  industry  jobs  lost 
varies  by  county  and  ranges  from  0.0 
percent  to  6  percent.  Oregon  is  the  most 
heavily  impacted  with  1,201  direct  jobs 
lost  out  of  the  total  1,538. 

Federal  timber-based  revenues  are 
shared  with  the  States  and  counties 
where  the  timber  is  harvested  (25 
percent  of  gross  revenues  for  Forest 
Service  and  50  percent  for  the  Bureau). 
Those  payments  are  expected  to  be 
reduced  by  $20  million  when  critical 
habitat  is  designated.  About  25  percent 
of  Bureau  land  in  Oregon  are  Coos  Bay 
Wagon  Road  lands  for  which  counties 
receive  6.5  percent  of  timber  based 
revenue,  based  on  the  State  severance 
tax  rate.  That  lower  rate  of  revenue 
sharing  is  not  included  in  the  estimates 
presented  here,  making  the  total  revenue 
share  lost  an  overestimate. 

Predictions  of  impacts  on  either 
revenues  or  employment  beyond  1995 
are  highly  uncertain  because  so  many 
important  factors  are  subject  to  change 
over  a  longer  period  of  time.  For 
example,  the  Forest  Service  estimates 
indicate  that  stumpage  prices  will 
decline  some  7  percent  from  their  1995 
levels  by  the  year  2000  due  to 
fluctuations  in  the  economy,  reducing 
the  critical  habitat  impact  on  revenues 
accordingly.  Conversely,  the  private 
sector  response  to  higher  prices,  which 
tends  to  offset  the  impacts  of  lower 
Federal  timber  sales,  may  not  be 
sustainable  over  the  long  term. 

A  number  of  factors  are  expected  to 
offset  employment  losses  as  a  result  of 
critical  habitat  designation  over  the 
longer  term.  Advances  in  silvicultural 
techniques  that  may  permit  timber 
harvest  without  adversely  modifying 
spotted  owl  habitat  have  the  potential  to 
reduce  impacts,  as  they  become  more 
widely  implemented  and  more  cost 
effective.  The  effects  of  such 
developments  are  as  yet  uncertain  but, 
by  allowing  some  timber  harvest  in 
critical  habitat,  they  may  reduce  the 
longer  term  impacts  on  revenues  and 
employment.  Moreover,  the  Service 
expects  that  as  second-growth  timber 
stands  in  critical  habitat  mature,  a 
portion  of  the  annual  yield  may 
eventually  be  harvestable  without 
adverse  effects  on  spotted  owl  critical 
habitat. 

There  are  other  considerations  which 
may,  over  time,  affect  the  relative  values 
society  places  on  conservation  of  the 
spotted  owl  and  its  habitat  versus  the 
timber  flow  it  can  produce.  A  number  of 


studies  have  shown  that  the  value 
society  places  on  preservation  of  unique 
or  irreplaceable  natural  resources  tends 
to  increase  as  populations  and  real 
income  levels  increase  (Krutilla  and 
Fisher  1975).  Thus,  over  the  longer  term, 
as  increasing  numbers  of  species  are 
threatened  or  endangered  and  their 
habitats  become  increasingly  scarce  due 
to  development  and  other  pressures,  a 
wealthier  society  may  find  that  it  places 
ever  higher  value  on  those  few  species 
and  unique  areas  that  remain. 

Effects  on  Mining  and  Mineral 
Exploration 

The  U.S.  Geological  Survey  has 
identibed  three  areas  (mineral  terranes) 
with  the  potential  for  undiscovered 
deposits  within  the  Medford  Quadrangle 
and  one  additional  terrane  throughout 
the  Cascade  Mountains.  The  types  of 
deposits  that  could  be  discovered 
include  sulffdes,  epithermal  veins,  and 
porphyry  copper. 

Effect  on  State  and  Private  Lands 

Impacts  of  critical  habitat  designation 
may  occur  for  timber  and  non-timber 
activities  on  State  land  where  there  is  a 
Federal  involvement  (e.g..  Federal 
funding,  permitting,  etc.)  subject  to 
section  7  of  the  Act.  Impacts  on  State  or 
private  entities  may  also  result  if  the 
decision  on  a  proposed  action  in 
Federally-owned  critical  habitat,  such  as 
a  right-of-way  permit,  could  affect 
economic  activity  on  adjoining  non- 
Federal  land.  Each  action  would  be 
evaluated  by  the  Federal  agency  under 
section  7  in  relation  to  its  site-specific 
impact  and  spotted  owl  habitat  needs. 

Balancing  Process  and  Criteria 

Congress  foresaw  the  possibility  that, 
in  some  instances,  the  designation  of 
critical  habitat  might  have  significant 
economic  impacts,  and  therefore 
authorized  the  Secretary  to  exclude 
areas  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion  as 
long  as  the  exclusion  would  not  lead  to 
the  extinction  of  the  species  [section 
4(b)(2)  of  the  Act).  During  the  process  of 
developing  this  proposed  rule,  the 
Service  adopted  a  process  and  set  of 
criteria  to  use  in  balancing  the  economic 
costs  and  benefits  for  designating 
spotted  owl  critical  habitat.  Additional 
detail  related  to  the  balancing  process 
and  criteria  are  found  in  "Report  on  the 
Balancing  Process  and  Criteria  for  the 
Northern  Spotted  Owl”  (USFWS  1991e). 

The  process  used  to  balance  the 
economic  costs  and  benefits  of  critical 
habitat  designation  included  several 
steps.  The  Service  first  identified  those 
areas  that  meet  the  definition  of  critical 
habitat  in  section  3(5)  of  the  Act. 


Concurrently,  an  economic  analysis  was 
conducted  to  ascertain  the  anticipated 
economic  consequences  of  designating 
these  areas  as  critical  habitat,  using  the 
county  as  the  base  level  of  analysis. 
Balancing  criteria  were  developed  from 
both  the  biological  and  economic 
perspectives. 

The  primary  biological  criteria  were 
based  on  the  availability  of  the  four 
primary  constituent  elements  (i.e., 
nesting,  roosting,  foraging,  and 
dispersal),  condition  and  quality  of 
habitat,  biological  problems  that  existed 
in  the  local  area,  and  location  of  the 
area  within  the  range  of  the  owl. 

All  counties  in  the  impact  area  were 
screened  against  the  economic  criteria, 
and  those  counties  with  the  highest 
vulnerability  selected  for  additional 
review  and  discussion.  The  economic 
screening  criteria  used  to  identify  the 
counties  with  the  highest  economic 
impact  were: 

(1)  The  1990  county  unemployment 
rate; 

(2)  County  per  capita  income; 

(3)  Percent  dependency  on  federal 
timber; 

(4)  Population  per  square  mile; 

(5)  Percent  of  timber  processed  that  is 
over  100  years  old;  and 

(6)  The  relative  size  of  the  timber 
industry  in  the  county. 

Economic  factors  that  were  considered 
during  the  second  level  of  analysis  of 
the  high  impact  counties  included: 

(1)  Industry  trends  in  the  coimty  firom 
1980-1990,  including  whether  or  not  the 
county  is  becoming  more  or  less 
dependent  on  the  timber  industry  for 
employment; 

(2)  Human  migration  into  or  out  of  the 
coimty; 

(3)  Log  flows  into  and  out  of  the 
county;  and 

(4)  Total  log  supply  as  compared  to 
dependency  on  Federal  timber  supplies. 
As  a  result  of  this  two-tiered  analysis, 
decisions  were  made  to: 

(a)  Delete  the  area  of  critical  habitat; 

(b)  Retain  the  area  of  critical  habitat 
as  proposed;  or 

(c)  Modify  the  boundaries  of  the 
critical  habitat. 

The  decision  and  the  rationale  were 
documented. 

Mining,  recreation,  and  other  non¬ 
forest  product  impact  areas  were 
individually  identified  and  evaluated  to 
determine  whether  or  not  the  critical 
habitat  units  could  be  modified  to 
exclude  those  areas  of  high  impacts.  As 
a  result  the  Service  is  proposing  to 
exclude  fi'om  critical  habitat  units  all 
sold  but  unharvested  timber  sales.  This 
affects  about  4.7  bbf  of  timber  and 
results  in  an  avoidance  of  expenditures 
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to  the  Federal  government  of  about  $50 
million. 

Although  the  Service  did  not  apply  the 
formal  economic  analysis/balancing 
process  to  the  approximately  3  million 
acres  of  private  lands  included  in  the 
May  6  proposal,  the  decision  not  to 
include  private  lands  in  the  revised 
proposal  is  partially  attributable  to  a 
jud^ent  that  the  costs  of  including 
these  areas  as  critical  habitat  outweigh 
the  few  benehts.  Therefore,  as 
explained  previously  (see  Difference 
from  Previous  Proposal  section],  private 
lands  were  not  included  in  this  proposal. 
A  comparison  of  the  relatively  small 
benefits  to  the  potentially  significant 
economic  and  other  costs  that  might 
have  resulted  from  designating  these 
lands  confirms  the  Service's  judgment 
that  these  lands  should  not  be  included. 

Summary  of  Comments  and 
Recommendations 

In  the  May  6, 1991,  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  this 
revised  proposal.  The  comment  period 
was  open  from  May  6, 1991,  through 
June  5, 1991.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
asked  to  comment.  On  May  7,  8,  or  9,  the 
Service  published  notices  in  29 
newspapers  in  California,  Oregon,  and 
Washington  announcing  the  publication 
of  the  proposed  rule,  and  the  locations, 
dates  and  times  of  the  public  hearings. 

The  Service  conducted  four  public 
hearings  on  this  issue:  In  Eureka, 
California  on  May  20, 1991;  in  Creswell, 
Oregon  on  May  22, 1991;  in  Olympia, 
Washington  on  May  23, 1991;  and  in 
Portland,  Oregon  on  May  24, 1991.  The 
Service  accepted  testimony  from  the 
public  from  1  to  4  p.m.  and  from  6  to  9 
p.m.  on  each  of  those  days.  The  Service 
announced  the  dates,  times,  and 
locations  of  the  public  hearings  in  the 
Federal  Register  on  May  7, 1991  (56  FR 
21123). 

During  the  30-day  comment  period, 
the  Service  received  approximately 
16,400  written  comments.  In  addition, 

364  people  testified  at  the  4  public 
hearings.  The  Service  received 
conunents  from  the  Forest  Service, 
Bureau  of  Land  Management,  Bureau  of 
Indian  Affairs  (including  the  Quinalt, 
Hoopa,  Warm  Springs,  Covelo,  and 
Yakima  Indian  Nations),  the  Bonneville 
Power  Administration,  California 
Resources  Agency  (including  the 
Department  of  Fish  and  Game), 
California  State  Board  of  Forestry, 
California  Department  of 


Transportation,  Washington  Department 
of  Natural  Resources,  and  several  state 
colleges  and  universities.  The 
Governor’s  offices  of  Washington  and 
Oregon  and  members  of  legislatures 
from  all  three  states  submitted 
comments.  One  U.S.  Senator  and  one 
member  of  the  House  of  Representatives 
also  submitted  comments.  The  Service 
received  comments  from  numerous 
county  and  local  governments, 
environmental  groups,  timber  and  wood 
products  associations,  several  law  firms, 
and  scientific  organizations. 

Although  many  people  submitting 
comments  did  not  state  a  clear  position 
on  the  designation  of  critical  habitat,  the 
majority  of  the  comments  were 
concerned  over  the  impact  of  the 
designation  of  critical  habitat  or  over 
the  amount  of  land  being  designated,  but 
did  not  totally  oppose  designation.  The 
remaining  letters  were  either  supportive 
(6  percent)  or  failed  to  state  a  position 
on  the  proposal  (12  percent).  Many  of 
the  letters  received  were  form  letters  or 
petitions,  or  raised  more  than  one  issue. 
Of  the  letters  submitted,  39  percent 
raised  biological  issues;  66  percent 
raised  economic  issues;  48  percent 
raised  administrative,  legal  or 
procedural  issues;  and  3  percent 
suggested  specific  changes  to  critical 
habitat  boundaries. 

The  comments  received,  whether 
written  or  oral,  have  been  grouped 
imder  issues.  The  Service’s  general 
responses  are  summarized  as  follows; 

Administrative  and  Legal  Issues 

Issue  1:  A  number  of  commentors 
stated  that  the  Service’s  comment 
period,  notifications  on  public  hearings, 
and  number  of  public  hearings  were 
insufficient  for  the  public  to  become 
fully  involved  with  the  decisionmaking 
process.  Many  were  concerned  by  the 
lack  of  decisionmakers  present  at  the 
hearings.  The  Service  should  have 
personally  notified  every  owner  of  land 
within  proposed  critical  habitat. 

Service  Response:  The  Service 
recognizes  the  controversial  nature  of 
this  proposal  and  has  an  extensive 
notification  process  described  at  the 
beginning  of  this  section.  To  ensure  the 
fullest  possible  consideration  of  public 
comments  in  developing  this  critical 
habitat  designation,  the  Service  decided 
to  publish  a  revised  proposal  following  a 
30-day  comment  period  on  the  initial 
proposed  rule  of  May  6, 1991;  four  public 
hearings  were  held  following  the  initial 
proposal.  After  publication  of  this 
revised  proposal,  the  Service  will  hold  a 
second  public  comment  period  (60  days) 
and  conduct  four  additional  hearings  on 
this  revised  proposal  (see  “DATES”  and 
“ADDRESSES”).  Both  written  and  oral 


comments  received  fi'om  the  public  have 
been  and  will  continue  to  be  considered 
by  the  Service  in  the  development  of 
this  critical  habitat  designation.  The 
Service  believes  that  the  public  will 
have  ample  opportunity  for  their 
information  to  be  considered  in  the  final 
decision. 

As  with  all  public  meetings  involving 
endangered  species  listing  issues,  the 
critical  habitat  meetings  were  chaired 
by  a  hearings  officer,  with  other  Service 
administrators,  managers,  biologists, 
and  public  affairs  specialists  present. 

An  information  center  was  available  at 
each  meeting  to  provide  written  briefing 
materials  and  maps.  Service  biologists 
were  also  present  to  answer  questions 
from  the  public.  Service  decisionmakers 
were  present  at  the  public  hearings; 
however,  these  meetings  are  solely  for 
the  purpose  of  soliciting  information 
from  the  public;  no  decisions  are  to  be 
made  at  the  public  hearings.  All 
information  gathered  is  considered  in 
the  decisionmaking  process. 

Issue  2:  Several  individuals  submitted 
comments  regarding  what  individual  at 
what  governmental  level  should  make 
the  final  decision  on  critical  habitat. 
Some  suggested  that  one  person  should 
not  make  the  decision;  rather  a  panel 
should  have  that  responsibility.  Some 
wanted  the  people  of  Washington, 
Oregon,  and  California  to  vote  on  the 
issue.  Some  suggested  that  people  far 
removed  ft’om  the  Pacific  Northwest  do 
not  have  the  personal  experience 
necessary  to  make  the  decision. 

Service  Response:  The  Act  requires 
the  Secretary  of  the  Interior  to  make 
decisions  with  respect  to  listing  species 
and  designating  critical  habitat.  For 
most  issues,  the  Secretary  has  delegated 
this  responsibility  to  the  Director  of  the 
Fish  and  Wildlife  Service.  The  Director 
considers  public  comments,  input  from 
other  agencies  and  governmental 
departments,  and  staff 
recommendations  before  making  these 
decisions.  The  Service  specifically 
published  a  preliminary  proposed  rule  to 
allow  for  the  fullest  possible 
consideration  of  public  comments.  In 
addition,  the  Service  has  taken  the 
unprecedented  step  to  publish  another 
proposal  to  ensure  that  the  public  had  a 
second  opportunity  to  review  this  issue. 

Issue  3:  Some  commented  that 
members  of  environmental  groups,  their 
attorneys,  and  the  courts  should  not 
direct  Service  policy.  Members  of  the 
public  seemed  to  feel  that  the 
government  has  been  "swindled  and 
taken  over  by  environmental  radicals.” 
Alternatively,  many  felt  that  the  timber 
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industry  had  exerted  too  great  an 
influence  on  the  Service’s  proposal. 

Service  Response:  The  mission  of  the 
Service  is  to  conserve,  protect,  and 
enhance  fish  and  wildlife  and  their 
habitats  for  the  continuing  beneflt  of  the 
American  people.  Section  2(c)(1)  of  the 
Act  declares  the  policy  of  Congress  that 
all  Federal  agencies  shall  seek  to 
conserve  all  threatened  and  endangered 
species  and  shall  utilize  their  authorities 
in  furtherance  of  the  purposes.  The  basic 
purpose  of  the  Act,  as  stated  in  section 
2(b)  is  to  provide  the  means  for 
conserving  ecosystems  upon  which 
endangered  and  threatened  species 
depend.  The  Service  has  proposed  a 
designation  of  critical  habitat  that 
would  beneflt  the  northern  spotted  owl, 
as  required  by  the  Act  and  in  response 
to  an  order  in  Northern  Spotted  Owl  v. 
Lujan,  No.  C88-573Z  (W.D.  Wash.) 
(Court),  resulting  from  a  suit  brou^t 
against  the  Service  by  several 
environmental  groups.  Compliance  with 
both  the  congressional  mandates  of  the 
Act  and  the  Court's  order  is  required  of 
the  Service.  While  the  Service 
considered  conunents  of  both 
environmental  and  industry  groups,  all 
written  and  oral  comments  were  given 
equal  consideration.  Neither 
environmental  groups  nor  forest  product 
companies  are  directing  Service  policy. 

Issue  4:  A  number  of  commentors 
stated  that  the  Service’s  decisions  to  list 
the  owl  and  to  propose  critical  habitat 
were  political.  The  Service  would  not 
have  carried  out  these  actions  had  they 
not  been  sued  by  environmentalists. 

Service  Response:  The  decisions  to 
list  the  owl  and  to  propose  its  critical 
habitat  were  based  on  the  mandates  of 
the  Act.  Although  there  have  been  many 
lawsuits'  affecting  this  and  related 
issues,  the  Service  has  concluded  from 
the  evidence  that  the  owl  is  threatened 
and  that  changes  to  forest  management 
will  need  to  occur  to  avoid  its  loss. 

Issue  5:  Some  commented  that  the 
Service  should  prepare  an 
Environmental  Impact  Statement  (EIS) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  on  the  proposed 
designation  of  critical  habitat  prior  to 
publishing  a  final  rule. 

Service  Response:  The  decision  in 
Pacific  Legal  Foundation  v.  Andrus,  657 
F.  2d  829  (6th  Cir.  1981),  held  that  as  a 
matter  of  law  an  EIS  is  not  required  for 
listings  under  the  Act.  The  decision 
noted  that  preparing  EIS's  on  listing 
actions  does  not  further  the  goals  of 
NEPA  or  the  Act.  The  Service  believes 
that,  under  the  reasoning  of  this 
decision,  preparing  an  EIS  on  the 
proposed  critical  habitat  designation 
would  not  further  the  goals  of  NEPA  or 


the  Act.  NEPA  documentation  may  be 
done  on  Forest  Service  and  Bureau 
management  plans  and  activities  that 
involve  critical  habitat;  section  7 
consultation  is  conducted  on  those 
actions. 

Issue  6:  A  few  commented  that  the 
Service  should  not  flnalize  a  rule  of  this 
magnitude  because  it  will  become 
precedent  setting.  Critical  habitat  for 
other  wide-ranging  species  such  as  the 
red-cockaded  woodpecker  could  also  be 
proposed. 

Service  Response:  The  Act  requires 
the  Service  to  designate  critical  habitat 
to  the  maximum  extent  prudent  and 
determinable  at  the  time  a  species  is 
listed  as  threatened  or  endangered.  In 
the  case  of  the  northern  spotted  owl,  the 
Service  identifled  areas  that  contain 
essential  habitat  features  (primary 
constituent  elements)  and  areas  that 
require  special  management.  Proposed 
critical  habitat  designation  for  the 
spotted  owl  is  not  a  precedent;  the 
Service  has  designated  critical  habitat 
for  more  than  100  threatened  or 
endangered  species  nationwide.  This 
includes  other  wide-ranging  species 
such  as  the  whooping  crane,  which 
migrates  from  its  wintering  area  in 
Texas  to  its  nesting  area  in  northern 
Canada.  Designation  of  critical  habitat 
is  done  according  to  the  biological 
requirements  of  ^e  subject  species,  so 
critical  habitat  designation  for  the 
spotted  owl  will  not  influence  such 
designation  for  other  species. 

Issue  7:  A  number  of  commentors 
stated  that  the  Service  does  not  need  to 
designate  critical  habitat  because  the 
species  is  already  listed  as  threatened 
and  section  7  can  be  used  to  protect  the 
species.  I'he  guidelines  that  have  been 
implemented  to  reduce  “take  of  owls’’  in 
the  three  States  adequately  protect 
habitat. 

Service  Response:  Section  9  of  the 
Act  refers  to  “take”  of  a  listed  species. 
The  term  “take”  is  defined  in  the  Act 
and  its  implementing  regulations  as  “to 
harm,  harass,  pursue,  hunt,  wound,  kill, 
trap,  capture,  or  collect  or  to  attempt  to 
engage  in  any  such  conduct.”  Incidental 
take  is  taking  that  is  incidental  to,  and 
not  the  purpose  of,  an  otherwise  lawful 
activity.  The  Service’s  guidelines  on 
avoiding  incidental  take  serve  to 
minimize  immediate  impacts  to 
individual  owls,  but  do  not  contribute 
signiflcantly  to  the  species’  recovery. 
The  guidelines  implemented  by  the  three 
States  are  intended  only  to  address 
take.  However,  implementation  has 
been  variable  with  only  the  State  of 
California  and  some  private  landowners 
in  California  taking  an  active  role  in 
developing  habitat  conservation  plans 


for  owls.  Similarly,  section  7,  in  the 
absence  of  critical  habitat,  ensures  that 
Federal  actions  will  not  likely 
jeopaidize  the  continued  existence  of 
the  species,  but  does  not  focus  on  long¬ 
term  protection  to  the  species’  habitat. 

Critical  habitat,  on  the  other  hand,  is 
an  additional  protective  mechanism 
mandated  for  listed  species  when  it  is 
both  prudent  and  determinable.  Critical 
habitat  identifies  areas  essential  to 
species  conservation  and,  thus, 
contributes  to  species  recovery  by 
protecting  habitat  whether  or  not  it  is 
currently  occupied  by  the  species.  This 
statutory  authority  was  intended  by 
Congress  to  provide  a  mechanism  to 
protect  areas  that  will  contribute  to  the 
long-term  recovery  of  the  species. 

Issues  Related  to  the  Designation 
Process 

Issue  8:  Some  stated  that  the  Service 
should  have  coordinated  the  proposal 
with  other  land  management  plans  such 
as  the  ISC  Plan,  Forest  Service  Forest 
Plans,  and  Bureau  Resource 
Management  Plans. 

Service  Response:  The  Service  did 
take  into  consideration  other  owl 
planning  efforts  and  has  reviewed  and 
discussed  these  efforts  as  appropriate. 
Neither  the  Forest  Service  nor  the 
Bureau  have  yet  adopted  long-term 
management  plans  that  provide 
adequate  protection  for  owl  habitat 
throughout  the  range  of  the  subspecies. 
In  using  the  best  available  scientiflc  and 
commercial  information  in  its  evaluation 
for  proposing  critical  habitat,  the 
Service,  by  including  the  ISC  Plan’s 
HCA  system,  incorporated  the 
foundation  of  current  Forest  Service  and 
Bureau  interim  management  plans.  The 
Service  discussed  with  some  ISC  and 
recovery  team  members,  the  Forest 
Service,  and  the  Bureau  during  this 
effort,  to  ensure  that  the  most  current 
owl  data  and  other  information 
available  was  used  to  revise  the  critical 
habitat  proposal.  However,  critical 
habitat  is  not  a  plan.  It  is  an  inventory 
of  habitat  and  areas  that  contain  the 
features  essential  to  the  conservation  of 
the  owl.  Management  of  critical  habitat 
will  need  to  be  addressed  through  the 
recovery  and  land  management  planning 
processes.  The  Service  is  assisting  in 
these  efforts. 

Issue  9:  The  Service  received  several 
comments  related  to  recovery  planning. 
Many  individuals  believed  that  the 
Service  should  delay  the  designation  of 
critical  habitat  for  the  northern  spotted 
owl  until  the  Department  of  the  Interior 
has  prepared  a  recovery  plan  and 
identifled  population  levels  needed 
before  the  owl  can  be  removed  ft-om  the 
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list  of  threatened  species.  Some 
suggested  that  the  designation  of  critical 
habitat  would  circumvent  the  recovery 
planning  process,  in  that  the  Service  will 
have  decided  the  speciflc  land  areas  and 
management  goals  necessary  to 
conserve  the  owl  before  the  recovery 
team  can  begin  its  work.  The 
designation  of  critical  habitat  may 
interfere  with  the  recovery  of  the  owl  by 
precluding  management  options. 

Many  suggested  that  the  Service  could 
avoid  designating  critical  habitat 
altogether  by  preparing  a  recovery  plan. 
The  recovery  plan  would  not  have  the 
same  adverse  economic  effects  as  would 
the  designation  of  critical  habitat 
because  recovery  plans  contain  no 
legally  binding  recommendations. 

Service  Response:  The  Act  requires 
the  Service  to  designate  critical  habitat, 
to  the  maximum  extent  prudent  and 
determinable,  at  the  time  a  species  is 
listed  as  endangered  or  threatened.  The 
Act  requires  the  preparation  of  a 
recovery  plan  for  a  species  following  its 
listing  as  endangered  or  threatened. 
Thus,  the  Act  places  the  designation  of 
critical  habitat  earlier  in  time  than  the 
development  of  a  recovery  plan. 

The  Service  recognizes  the 
relationship  between  recovery  planning 
and  critical  habitat,  because  ^e  Act 
joins  the  two  processes  through  its 
deffnition  of  conservation.  However, 
critical  habitat  is  not  a  plan  or  strategy. 

It  does  not  specify  population  goals, 
recovery  objectives,  nor  identify  specific 
management  criteria  for  designated 
lands.  These  are  to  be  done  through  the 
recovery  planning  process. 

Critical  habitat  will  not,  in  itself,  lead 
to  the  recovery  of  the  species.  Critical 
habitat  provides  one  of  several 
measures  available  to  contribute  in  the 
conservation  of  a  species.  Other 
measures  provided  under  the  Act 
include  sections  7(a)(1)  and  7(a)(2) 
(requiring  Federal  agencies  to  further  the 
purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species);  section  9  (prohibition 
of  taking  of  listed  species);  section  10 
(habitat  conservation  planning  on  State 
and  private  lands);  and  section  6 
(cooperative  State  and  Federal  grants). 

Recovery  planning  is  the  "umbrella” 
that  guides  all  of  these  activities  and 
promotes  a  species’  conservation  and 
eventual  delisting.  Recovery  plans 
provide  guidance,  which  may  include 
population  goals  and  identification  of 
areas  that  are  in  need  of  protection  or 
special  management,  so  that  a  species 
can  be  removed  from  the  list  of 
endangered  and  threatened  wildlife  and 
plants.  Recovery  plans  also  include 


management  recommendations  for  areas 
proposed  or  designated  as  critical 
habitat.  Critical  habitat  promotes 
recovery  by  highlighting  areas  that 
should  be  given  additional  consideration 
in  the  recovery  planning  process. 

Critical  habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  featwes 
(primary  constituent  elements)  and  that, 
by  virtue  of  their  location,  require 
special  management.  Although  the 
recommendations  contained  in  recovery 
plans  are  not  legally  binding,  critical 
habitat  provides  a  regulatory 
mechanism  to  increase  immediate 
protection  of  these  primary  constituent 
elements  and  essential  areas  and 
preserve  options  for  the  long-term 
conservation  of  the  species.  It  is  a  very 
important  tool.  The  recovery  plan  can 
and  should  recommend  how  to  manage 
or  change  critical  habitat.  However, 
specific  management  actions  specified 
in  recovery  plans  can  only  be 
implemented  through  resource 
management  plans. 

In  the  case  of  the  spotted  owl,  the 
recovery  team  has  stated  they  will  use  a 
comparative  economic  analysis  to 
evaluate  the  relative  economic  costs  of 
the  various  biologically  sound  recovery 
alternatives,  with  the  goal  of  selecting 
the  least  costly,  biologically  acceptable 
recovery  option.  The  Service’s 
regulations  pertaining  to  critical  habitat 
designation  (50  CFR  424)  require  an 
economic  impact  analysis  of  proposed 
critical  habitat  designations  and  allow 
the  Secretary  to  exclude  areas  from  the 
proposed  designation  if  the  benefits 
from  exclusion  outweigh  the  benefits  in 
designation,  as  long  as  the  exclusions 
would  not  lead  to  extinction  of  the 
species.  Thus,  economics  will  be 
considered  in  each  process. 

Issue  10:  The  Service  received 
comments  that  it  should  not  designate 
critical  habitat  because  land 
management  should  be  the 
responsibility  of  the  agencies  or 
companies.  Critical  habitat  is 
unnecessary  because  the  Bureau  of  Land 
Management  and  Forest  Service  already 
consider  all  wildlife,  including  the 
spotted  owl,  during  planning  efforts.  The 
timber  companies  also  manage  the  land 
for  a  sustained  yield  of  trees  and 
therefore,  provide  for  wildlife.  Existing 
State  and  Federal  laws  and  regulations 
provide  adequate  protection  to  owls 
and,  therefore,  the  added  regulatory 
constraint  imposed  by  the  designation  of 
critical  habitat  is  unnecessary. 

Service  Response:  Although  numerous 
State  and  Federal  laws  and  regulations 
offer  some  protection  to  spotted  owls, 
and  to  a  lesser  extent,  owl  habitat,  none 


would  provide  the  same  degree  of 
protection  on  Federal  lands  as  would 
critical  habitat  designation.  The  Service 
is  unaware  of  any  regulations  or  laws, 
other  than  the  Act,  that  mandate 
survival  and  recovery  of  species.  While 
both  the  Bureau  and  the  Forest  Service 
consider  species  conservation  in  their 
planning,  the  Service  determined  during 
the  listing  process  for  the  owl  that 
current  management  on  these  lands  was 
inadequate.  This  was  one  of  the  key 
factors  in  determining  to  list  the  owl. 

Issue  11:  Some  suggested  that  the 
Service  should  only  designate  areas  that 
require  special  management. 

Service  Response:  The  Act  defines 
critical  habitat  to  include  areas 
containing  physical  and  biological 
features  essential  to  the  species 
conservation  and  which  may  require 
special  management  or  protection.  The 
areas  proposed  meet  this  criterion  of  the 
Act. 

Issue  12:  A  few  commentors  stated 
that  the  Service  acted  in  an  arbitrary 
and  capricious  manner  in  proposing 
critical  habitat  because  it  did  not 
adequately  define  the  criteria  used  to 
select  the  areas.  The  Service  should 
clearly  define  the  criteria  used  to  select 
critical  habitat. 

Service  Response:  The  Service 
selected  a  network  of  areas  within  the 
range  of  the  northern  spotted  owl  to 
propose  as  critical  habitat,  using  the 
HCAs  identified  in  the  ISC  Plan  as  the 
basis  for  its  proposal.  In  selecting  areas 
beyond  those  designated  as  HCAs,  the 
Service  focused  on  areas  that  supported 
the  physical  and  biological  features  that 
constitute  the  primary  constituent 
elements  of  nesting,  roosting,  foraging, 
and  dispersal  habitat.  Other  factors 
considered  in  the  selection  of  critical 
habitat  include  habitat  quality  and 
condition  (e.g.,  spatial  arrangement  of 
habitat  blocks  and  fragmentation);  size 
and  spacing;  provincial  differences  in 
land  ownership  and  management 
patterns,  habitat  quality,  and  owl 
densities;  local  owl  location  data;  range¬ 
wide  demographic  considerations; 
agency  management  plans;  and  public 
comments.  The  initial  May  6, 1991, 
proposed  rule  included  a  discussion  of 
the  rationale  and  criteria  used  by  the 
Service  to  propose  critical  habitat  (56  FR 
20818).  These  rationales  and  criteria  are 
explained  in  more  detail  in  this  revised 
proposed  rule. 

Issue  13:  Some  individuals  submitted 
comments  pertaining  to  the  Service’s  use 
of  the  ISC  HCAs  as  a  basis  for  the 
critical  habitat  proposal.  Many  felt  that 
in  adopting  part  of  the  ISC  Plan  as  the 
basis  for  the  critical  habitat  proposal. 
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the  Service  had  adopted  a  management 
plan  rather  than  identifying  areas 
containing  the  primary  constituent 
elements  as  required  by  the  Act.  Others 
felt  that  the  Service  violated  the  intent 
of  Congress  when  it  went  beyond  the 
HCAs  contained  in  the  ISC  Plan.  An 
alternative  view  was  that  the  original 
placement  of  the  HCAs  was  arbitrary 
and,  therefore,  the  Service  should  not 
have  started  with  those  areas. 

Service  Response:  The  Service’s  use 
of  HCAs  as  the  basis  of  its  critical 
habitat  proposal  reflects  the  Service's 
acceptance  of  the  fundamental  concepts 
and  principles  of  ecology  and 
conservation  biology  used  by  the  ISC  to 
develop  the  HCA  network.  'This  network 
of  reserves  represents  a  scientihcally- 
derived  and  accepted  array  of  habitat 
blocks,  well  distributed  throughout  the 
range  of  the  species  and  spaced  closely 
enough  to  promote  dispersal  of  owls 
among  them. 

The  Service's  critical  habitat  proposal 
did  not  incorporate  the  management  and 
research  aspects  of  the  ISC  Plan,  such  as 
the  requirement  to  manage  all  forest 
lands  not  within  HCAs  to  meet  the  50- 
11-40  rule  or  the  suggested  research  and 
monitoring  program.  The  Act  requires 
the  Service  to  identify  speciflc  areas 
that  contain  the  essential  physical  and 
biological  features  (primary  constituent 
elements]  when  it  proposes  to  designate 
critical  habitat.  These  constituent 
elements  occur  both  within  and  outside 
of  HCAs.  The  Service  acknowledges 
that  portions  of  the  HCAs  do  not  contain 
all  essential  elements  of  owl  habitat,  as 
the  ISC  based  the  HCAs  on  both  current 
and  expected  future  habitat  values.  In 
many  cases,  areas  within  HCAs  that 
ciurently  do  not  contain  essential 
elements  were  removed  from  the  critical 
habitat  units  identified  in  this  revised 
proposal. 

Critical  habitat  is  not  a  plan  as  it  does 
not  specify  population  goals  or 
management  guidelines.  It  is  the 
responsibility  of  a  recovery  plan  or 
other  land  management  plans  to  address 
the  management  of  owl  habitat  both 
within  and  outside  of  critical  habitat. 

Issue  14:  The  Service  received  several 
comments  regarding  the  presence  of 
unsuitable  habitat  within  the  proposal. 
Some  people  believe  that  critical  habitat 
should  not  be  designated  because  the 
intent  of  the  Endangered  Species  Act  is 
to  protect  existing  populations  and 
habitats  and  not  to  create  large  set- 
asides  for  future  habitat  and 
populations.  In  any  case,  where  a  need 
for  future  habitat  is  demonstrated. 
Federal  lands  should  provide  for  that 
need.  The  Service  did  not  have  the 
authority  to  identify  potential  habitat 
areas.  The  Service  has  designated  too 


much  critical  habitat  because  the  Act 
does  not  require  the  conservation  of  a 
species  throughout  its  range.  Examples 
of  areas  that  should  not  be  proposed 
include  stands  younger  than  60  years  of 
age,  clearcuts,  pasUires,  golf  courses, 
buildings,  towns,  airports,  and  the  like. 
Many  felt  that  these  areas  should  not  be 
included  even  for  the  ease  of  writing 
legal  descriptions.  Others  suggested  that 
the  inclusion  of  small  isolated  fragments 
within  critical  habitat  is  inconsistent 
with  the  owl’s  need  for  large  contiguous 
blocks  of  habitat.  Some  suggested  that 
the  Service  should  be  selective  and  only 
propose  old-growth  greater  than  or 
equal  to  250  years  of  age. 

Service  Response:  The  Service 
identified  large  contiguous  blocks  of  owl 
habitat  containing  the  primary 
constituent  elements  of  nesting,  roosting, 
foraging,  and  dispersal  habitat  primarily 
on  Federal  lands.  Where  new 
information  clearly  indicated  that 
peripheral  areas  of  non-habitat  were 
included  in  the  previously  proposed 
critical  habitat,  the  Service  attempted  to 
adjust  boimdaries  to  exclude  non¬ 
habitat  areas  to  the  extent  possible.  It 
was  not  possible  to  exclude  all  areas  of 
non-habitat  via  boundary  revisions.  In 
some  cases  in  this  revised  proposal, 
critical  habitat  units  contain  small 
towns,  farms,  or  man-made  structures. 
These  areas,  although  physically  located 
within  the  boundaries  of  critical  habitat, 
are  not  included  in  critical  habitat 
designation.  The  Service  has  withdrawn 
private  lands  originally  proposed  as 
critical  habitat,  which  will  eliminate 
most  of  the  concerns  about  the  inclusion 
of  towns,  buildings,  golf  courses,  etc. 

Areas  not  currently  containing  all  of 
the  essential  features,  but  with  the 
capability  to  do  so  in  the  future,  may 
still  be  needed  for  the  long-term 
conservation  of  the  subspecies, 
particularly  in  certain  portions  of  the 
range.  In  the  case  of  the  owl,  some 
portions  of  the  subspecies  current  range 
have  become  depleted  in  numbers  of 
owls  and  lack  sufficient  habitat  to 
support  strong  populations  (e.g.,  the 
Oregon  Coast  Ranges,  and  southwest 
Washington).  Although  relatively  few 
owls  remain  in  these  areas,  these  critical 
habitat  units  are  integral  to  the  recovery 
of  the  species  throughout  its  range 
because  they  could  provide  “stepping 
stones’’  of  nesting  habitat  linking  this 
portion  of  the  subspecies  range. 

In  the  case  of  forested  areas  on 
Federal  land  that  do  not  currently 
contain  all  attributes  of  suitable  habitat, 
the  Service  believes  that  habitat 
contiguity  is  important  in  conserving  the 
spotted  owl.  The  Service  agrees  that 
large  contiguous  blocks  of  habitat  are 
preferable  to  small,  fragmented,  and 


isolated  stands.  However,  large  suitable 
habitat  blocks  do  not  exist  over 
considerable  portions  of  the  subspecies’ 
range.  The  Service  has  proposed  critical 
habitat  designation  that  would 
contribute  to  the  maintenance  of  a  well- 
distributed  owl  population  over  time. 
Where  large  habitat  blocks  are  lacking, 
the  Service  included  small  parcels  of 
existing  owl  habitat,  often  separated  by 
younger  forests,  which  can  provide  for 
spotted  owl  foraging  and  dispersal.  Over 
time,  large,  contiguous  habitat  blocks 
will  develop  in  these  areas,  reducing  the 
amount  of  habitat  fragmentation  that 
currently  exists.  As  discussed  under  the 
section  titled  “AVAILABLE 
CONSERVATION  MEASURES,”  projects  will 
be  evaluated  on  a  case-by-case  basis, 
focusing  upon  the  habitat  conditions  of 
the  specific  project  site.  Projects  located 
in  areas  that  lack  any  of  the  primary 
constituent  elements  may  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat  at  this  time. 

Issue  15:  Members  of  the  public 
provided  differing  viewpoints  on  linkage 
areas.  Some  suggested  that  the  Service 
should  designate  all  lands  capable  of 
meeting  the  50-11-40  rule  as  critical 
habitat  and  added  that  50-11-40 
represented  a  minimum  acceptable 
habitat  condition  for  dispersal.  Others 
stated  that  evidence  does  not  exist  that 
indicates  linkage  areas  are  essential. 
Some  believed  that  the  inclusion  of 
dispersal  habitat  as  a  primary 
constituent  element  is  arbitrary  and 
capricious  because  owls  can  disperse 
through  almost  anything. 

Service  Response:  While  it  is  true  that 
spotted  owls  can  fly  through  or  over  a 
variety  of  habitat  t^es,  it  is  well 
documented  that  certain  “open”  habitats 
increase  the  vulnerability  of  spotted 
owls  to  avian  predation.  The  ISC  Plan 
predicted  that  the  50-11-40  rule,  when 
applied  to  the  forest  matrix  outside  of 
HCAs,  would  provide  adequate 
dispersal  opportunities  between  blocks 
of  nesting  habitat.  However,  because  of 
the  random  dispersal  behavior  exhibited 
by  owls,  the  Service  has  not  proposed  to 
designate  corridors  in  this  revised 
proposal.  Because  dispersal  is  one  of  the 
owl’s  life  requisites,  the  Service  retained 
dispersal  habitat  as  one  of  the  primary 
constituent  elements  within  the  critical 
habitat  units.  The  Service  believes  the 
section  7,  habitat  conservation  planning, 
recovery  planning,  and  ongoing  land 
management  planning  processes  will 
provide  for  dispersal  needs  of  spotted 
owls  in  the  forest  matrix  between  the 
proposed  critical  habitat  units,  and 
these  are  more  appropriate  vehicles  to 
address  this  issue. 
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Issue  16:  Some  suggested  that  rather 
than  designate  critical  habitat  the 
Service  should  develop  management 
techniques  that  would  facilitate  the 
more  rapid  development  of  habitat.  Fire 
suppression,  longer  rotation  times 
between  harvest,  precommercial 
thinning,  and  other  silvicultural 
techniques  have  the  potential  to  improve 
habitat  quality  for  owls.  Other 
techniques  to  increase  the  carrying 
capacity  of  an  area  include  management 
to  beneHt  prey  populations  and  control 
predators. 

Service  Response:  The  designation  of 
critical  habitat  does  not  prescribe 
particular  management  regimes  in 
designated  areas.  The  Service  would 
favorably  review  proposed  management 
schemes  that  would  improve  the  habitat 
quality  for  northern  spotted  owls.  Some 
activities  could  be  considered  to  be  of 
benefit  to  spotted  owl  habitat  and, 
therefore,  would  not  be  expected  to 
destroy  or  adversely  modify  critical 
habitat.  Examples  of  activities  that 
could  benefit  critical  habitat  in  some 
cases  include  protective  measures  such 
as  fire  suppression  or  forest-pest 
eradication,  as  well  as  silvicultural 
treatments  that  may  improve  spotted 
owl  habitat.  There  is  a  need  for  research 
to  gather  data  that  may  support  or  refute 
any  potential  benefits  from  actions  such 
as  these.  Proposed  habitat  modifications 
should  be  evaluated  on  a  case-by-case 
basis.  The  Service  expects  that  the 
recovery  plan  will  identify  adaptive 
management,  research,  and  monitoring 
activities  to  facilitate  owl  habitat 
development  both  within  and  outside  of 
critical  habitat. 

Issue  17:  A  few  felt  that  critical 
habitat  should  not  be  designated 
because  it  would  increase  the  degree  of 
threat  due  to  vandalism.  If  critical 
habitat  is  designated,  many  people  will 
intentionally  hunt  and  kill  owls  or  bum 
forests. 

Service  Response:  Habitat  loss  and 
fragmentation  were  the  main  factors 
that  led  to  the  listing  of  the  northern 
spotted  owl  as  a  threatened  species,  not 
the  direct  loss  of  owls.  In  addition,  the 
Act  and  its  implementing  regulations 
already  prohibit  unlawful  taking  of 
spotted  owls  and  provide  for  severe  civil 
and  criminal  penalties  for  violations  of 
this  prohibition. 

Issue  18:  Some  stated  that  the 
designation  of  critical  habitat  will  make 
the  courts  more  likely  to  convict 
individuals  of  section  9  violations. 

Service  Response:  Critical  habitat  is 
not  statutorily  linked  to  the  prohibition 
of  take  under  section  9  of  the  Act.  All 
entities  are  still  responsible  for  avoiding 
take  regardless  of  where  it  is  found. 


Issue  19:  A  number  of  commentors  felt 
the  Service  should  consider  the  66,000 
acres  protected  due  to  the  Dwyer 
decision. 

Service  Response:  The  decision  of  the 
U.S.  District  Court  Judge  Dwyer  on  May 
23, 1991,  enjoined  the  Forest  Service 
Regions  5  and  6  from  auctioning  or 
awarding  any  additional  timber  sales 
that  would  log  suitable  spotted  owl 
habitat  until  the  Forest  Service  submits 
and  implements  a  plan  to  ensure  the 
viability  of  the  northern  spotted  owl  and 
writes  an  accompanying  environmental 
impact  statement. 

Due  to  this  injunction,  66,000  acres  of 
suitable  spotted  owl  habitat  are 
temporarily  protected  that  would 
otherwise  have  been  logged.  However,  it 
is  only  a  temporary  injunction  and  these 
acres  of  habitat  may  be  sold  in  the 
future.  In  addition,  these  acres  alone 
would  not  be  sufficient  to  ensure  the 
conservation  of  the  species. 

Issue  20:  Some  commented  that  the 
Service  has  disproportionately  included 
State-owned  lands. 

Service  Response:  Some  State-owned 
lands  included  in  the  May  6  proposal  are 
no  longer  included.  The  State-owned 
portions  in  this  revised  proposal  have 
been  included  to  provide  “stepping 
stones”  of  nesting  habitat,  thereby 
improving  linkage  opportimities  for 
owls.  These  are  essential  areas  and 
were  also  recommended  by  the  ISC.  The 
Service  believes  that  States  have  a 
responsibility  to  conserve  species,  and 
considered  site-specific  needs  when 
determining  what  areas  are  essential  to 
the  conservation  of  the  species.  The 
proposed  designation  of  State-owned 
lands  highlights  those  areas  deemed 
essential  for  the  conservation  of  the 
subspecies. 

Issue  21:  Some  agencies  commented 
that  the  Service  should  use  rivers, 
streams,  roads,  and  ridge  lines  for 
critical  habitat  boundaries  and  legal 
descriptions  rather  than  section  lines. 

Service  Response:  In  the  designation 
of  critical  habitat,  the  Service  is 
required  to  legally  define  boundaries.  In 
this  effort  the  Service  has  primarily  used 
section  lines,  although  wilderness 
boundaries  and  forest  boundaries  have 
also  been  used.  The  Service  also  used 
named  streams  and  rivers  and  major 
roads  to  legally  define  son.e  of  the 
critical  habitat  imits.  The  Service 
welcomes  site-specific 
recommendations,  submitted  during  the 
public  comment  period,  that  identify 
legal  descriptions  using  such  features 
that  would  not  compromise  the  integrity 
of  proposed  critical  habitat  units. 

Issue  22:  Some  stated  that  the  Service 
violated  the  Act  in  its  excessive 


proposal  to  designate  critical  habitat. 
The  Service  should  have  concentrated 
on  the  areas  essential  to  the 
conservation  of  the  species,  rather  than 
hastily  drawing  lines  on  a  map  that 
encompass  more  than  the  minimum 
necessary  to  conserve  the  owl.  By 
setting  potential  recovery  of  the  owl  as 
the  standard,  the  Service  has 
encompassed  far  more  habitat  than  is 
mandated  under  the  Act. 

Service  Response:  The  Act  and  its 
regulations  do  not  contain  requirements 
or  restrictions  regarding  the  size  of 
critical  habitat.  The  Act  defines  critical 
habitat  to  encompass  those  areas  that 
contain  the  physical  and  biological 
elements  essential  to  the  species’ 
conservation,  e.g.,  nesting  areas,  feeding 
sites,  roost  sites,  etc.  (50  CFR  424.12). 
The  Act  defines  conservation  to  include 
all  actions  necessary  to  bring  the 
species  to  the  point  that  protection 
under  the  Act  is  no  longer  required,  i.e., 
the  species  is  recovered  (50  CFR  424.02). 
Highlighting  areas  that  contain  the 
elements  considered  essential  to  the 
conservation  of  the  species  through 
critical  habitat  designation  thus 
promotes  recovery.  As  discussed  in  the 
proposal,  critical  habitat  does  not  in 
itself  recover  the  species;  it  is  but  one 
component  of  the  recovery  process. 

The  Service’s  regulations  at  50  CFR 
424.12(c)  require  the  Service  to 
specifically  identify,  map,  and  legally 
describe  areas  proposed  for  critical 
habitat  designation.  A  variety  of  factors 
were  considered  when  identifying  areas 
to  be  selected  as  critical  habitat, 
including  those  areas  essential  to 
recovery.  Primary  emphasis  was  given 
to  HCAs  (identified  in  the  ISC  Plan)  or 
areas  of  concern  (identified  in  the 
Service’s  status  reviews  or  section  7 
biological  opinions).  The  condition  and 
suitability  of  existing  habitat  and  known 
pairs  of  owls  was  also  considered. 

Other  factors  considered  include  habitat 
quality,  spacing,  location  of  the  area, 
size  of  the  forest  stand,  habitat 
contiguity,  and  proximity  to  existing 
HCAs.  The  role  of  different  land 
ownerships,  the  amount  of  habitat  on 
those  ownerships,  and  the  relative  role 
of  those  areas  in  contributing  to  owl 
conservation  were  also  considered 
when  identifying  critical  habitat.  Thus, 
the  Service  proposed  areas  deemed 
essential  for  the  conservation  of  the 
subspecies,  in  accordance  with  the  Act 
and  implementing  regulations. 

Issue  23:  A  number  of  individuals 
commented  that  the  Service  has 
proposed  an  extreme  amount  of  critical 
habitat.  No  species  could  possibly  need 
11.6  million  acres.  Most  people  raising 
this  issue  stated  their  belief  as  an 
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intuitively  obvious  fact.  Some  stated 
that  8.4  million  acres  was  enough  for  the 
ISC  Plan,  and  that  the  Service's  proposal 
is  clearly  excessive.  Up  to  3,800  acres 
per  pair  was  seen  as  too  much  habitat. 
The  May  6, 1991,  proposal  was 
considered  too  extreme,  as  it  would 
allow  the  current  population  to  increase. 

Service  Response:  The  comment  that 
3,800  acres  of  habitat  is  too  much  for  a 
pair  of  owls  is  valid  for  certain  portions 
of  the  subspecies’  range;  however,  the 
designation  of  critical  habitat  was  not 
based  on  the  need  to  provide  a  certain 
number  of  acres  of  habitat  for  known 
pairs  of  spotted  owls.  The  amount  of 
habitat  required  by  a  pair  of  owls 
depends  on  the  quality  and  quantity  of 
available  habitat,  which  varies 
considerably  within  and  between 
physiographic  provinces.  Thomas  et  al. 
(1990)  indicated  median  annual  pair 
home  range  sizes  varied  from  a  high  of 
9,930  acres  for  the  Olympic  Peninsula  to 
a  low  of  2,955  acres  for  the  Oregon 
Cascades.  Actual  annual  pair  home 
range  size  varied  from  1,035  acres  in  the 
Klamath  Province  to  30,961  acres  in  the 
Washington  Cascades.  As  the  quality 
and  quantity  of  habitat  declines,  annual 
home  range  sizes  increase. 

Comparisons  between  acres  of 
proposed  critical  habitat  and  acres  in 
the  ISC  Plan  HCAs  are  misleading, 
because  the  ISC  Plan  included  both 
HCAs  (breeding  habitat  reserves  with 
no  harvest  allowed]  and  the  requirement 
to  manage  all  remaining  forest  lands 
outside  of  HCAs  for  dispersal  habitat 
(i.e,  the  50-11-40  rule).  TTie  ISC  Plan  was 
formulated  speciflcally  to  address  the 
long-term  management  of  the  spotted 
owl.  Critical  habitat  is  only  one 
component  of  the  Act’s  approach  to 
conserve  listed  species.  It  provides  an 
inventory  of  habitat  that  is  associated 
with  spotted  owls  and  highlights  those 
areas  that  contain  the  constituent 
elements  essential  to  its  conservation. 

Critical  habitat  affects  only  those 
areas  specifically  designated  as  such 
and  has  no  affect  on  areas  outside  of  the 
boundaries  that  will  be  delineated  in  the 
final  rule.  Thus,  the  Service’s  proposed 
critical  habitat  designation  affects  a 
much  smaller  area  than  the  ISC  Plan, 
which  affects,  to  some  degree,  the  entire 
forest  land-base. 

The  Service  does  not  believe  that  the 
critical  habitat  proposal  would  cause  an 
immediate  increase  in  the  number  of 
spotted  owls.  There  are  many  owl  pairs 
and  territorial  singles  that  do  not  occur 
within  a  proposed  critical  habitat  unit. 
Even  with  the  protection  of  all  owl  pairs 
and  habitat  currently  and  potentially 
occurring  within  the  proposed  critical 
habitat  units,  the  population  likely  will 
decline  over  time  as  its  habitat 


continues  to  decline.  The  protection  of 
habitat  within  proposed  critical  habitat 
units  may  allow  the  owl  population  to 
stabilize  over  time  and  eventually  lead 
to  recovery. 

Issue  24:  Many  individuals  submitted 
comments  criticizing  the  Service’s 
proposal  because  of  a  belief  that  the 
amount  or  conHguration  of  habitat  was 
inadequate.  Some  suggested  that  all 
suitable  habitat  be  included  in  the 
proposal  or  that  all  of  the  forest  matrix 
be  included.  Some  suggested  that  using 
the  HCA  network  as  the  basis  was 
flawed  and  led  to  an  inadequate 
proposal,  because  some  respected 
scientists  believe  that  the  ISC  Plan  does 
not  have  a  good  chance  of  succeeding. 

Service  Response:  The  Act  requires 
the  Service  to  identify  specific  areas 
that  contain  the  essential  physical  and 
biological  features  (primary  constituent 
elements)  when  it  proposes  to  designate 
critical  habitat.  Because  the  remaining 
suitable  owl  habitat  containing  these 
essential  features  occurs  in  a  highly 
fragmented,  disjunct  pattern  across  the 
landscape,  it  is  not  technically  feasible 
to  identify,  map,  and  legally  describe 
every  specific  block  of  remaining 
suitable  owl  habitat.  Many  remaining 
patches  of  owl  habitat  are  of  such  a 
small  size  or  are  sufficiently  isolated 
from  other  habitat  areas  that  they  have 
limited,  if  any,  value  to  owls.  The 
Service  therefore  used  the  best  available 
data  to  identify  the  most  significant, 
large  blocks  of  habitat  that  contained 
the  physical  and  biological  features 
essential  to  owls  and  that  were  well 
distributed  throughout  the  range  of  the 
species. 

The  Service  used  the  same  principles 
of  conservation  biology  as  did  the  ISC 
(see  Critical  Habitat  section]  as  a  basis 
for  beginning  with  HCAs  when 
proposing  critical  habitat.  The  HCAs 
contain  large  contiguous  blocks  of 
suitable  habitat  and  were  designed  to 
meet  scientifically-accepted  distribution 
and  spacing  patterns.  Many  areas  of 
habitat  were  not  included  in  the  HCA 
system;  however,  the  Service  attempted 
to  identify  and  include  those  areas  with 
the  constituent  elements  deemed 
essential  for  the  conservation  of  the 
subspecies.  Thus,  the  revised  critical 
habitat  proposal  consists  of  the  HCAs 
(excluding  some  peripheral  areas  of  non¬ 
habitat],  plus  other  areas  of  suitable 
habitat  with  the  biological  features 
essential  to  the  conservation  of  the 
species.  Critical  habitat  is  not  a 
substitute  for  the  ISC  Plan  (HCAs  and 
50-11-40  rule]  or  the  recovery  plan 
which  is  currently  being  developed,  nor 
is  critical  habitat  designation  alone 
intended  to  recover  the  species.  It  is  one 
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mechanism  provided  under  the  Act  to  be 
used  in  combination  with  recovery  plan 
guidance,  section  7  consultation,  and 
section  10  habitat  conservation  planning 
to  promote  recovery  of  the  species. 

Issue  25:  Many  commenters  suggested 
removing  specific  areas  fi-om  the 
proposal.  Such  suggestions  typically 
reflected  concerns  over  inclusion  of 
private  lands  in  the  proposal  or  were 
based  in  potentially  conflicting  uses, 
especially  mining  and  ski  areas.  A 
smaller  number  of  comments  suggested 
removing  areas  which  reportedly  did  not 
contain  habitat  for  the  owl. 

Service  Response:  Most  of  the 
concerns  regarding  private  and  tribal 
lands  will  be  alleviated  due  to  the 
decision  to  not  include  these  lands  in 
the  revised  proposal.  Areas  suggested 
for  deletion  on  the  basis  of  perceived 
land  use  conflicts  were  deleted  if  they 
did  not  meet  the  criteria  for  inclusion, 
did  not  provide  important  benefits  to  the 
species,  or  it  was  determined  that  the 
economic  impacts  of  inclusion  outweigh 
the  benefits  provided  the  species.  Areas 
suggested  for  deletion  due  to  poor 
habitat  were  re-examined  in  terms  of 
value  to  owls.  In  some  cases,  areas  were 
deleted  and  owl  needs  were  met  by 
addition  of  nearby  areas  presenting 
fewer  conflicts  or  better  habitat.  In  some 
key  areas,  habitat  currently  in  poor 
condition  was  retained  due  to  its 
important  location,  lack  of  options,  and 
high  potential  for  contribution  to 
recovery. 

Issue  26:  Many  conunentors  suggested 
the  addition  of  specific  areas  to 
proposed  critical  habitat.  In  most  cases, 
the  conunentors  stated  that  the 
suggested  areas  contain  important 
habitat  components  or  provide  linkage 
between  areas  already  proposed. 

Service  Response:  All  such  requests 
were  examined  closely.  In  some  cases, 
the  suggested  additions  at  least  partially 
conformed  with  additions  already  under 
consideration  as  result  of  the  Service’s 
examination  of  updated  habitat 
information.  Areas  were  evaluated  for 
addition  using  the  following  criteria: 
Presence  of  significant  suitable  habitat 
contiguous  with  the  existing  proposed 
unit,  degree  of  improvement  to  the 
existing  proposed  unit,  and  importance 
to  owls  known  to  occur  just  inside  the 
boundary  of  the  existing  proposed  unit. 
Areas  suggested  to  improve  connectivity 
were  seldom  incorporated  because  the 
value  of  setting  aside  of  travel  corridors 
for  owls  is  not  understood  nor  fully 
accepted  by  the  conservation 
community.  Areas  suggested  for  the 
benefit  of  other  species  were  not 
included  unless  they  met  the  above 
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criteria  for  northern  spotted  owls. 
Suggested  areas  that  are  in  wilderness 
or  other  protected  status  were  not  added 
because  they  are  not  in  need  of  further 
protection.  Lands  in  private  ownership 
were  not  added  for  a  variety  of  reasons, 
as  explained  in  the  proposed  rule. 

Biological  and  Habitat-related  Issues 

Issue  27:  The  Service  received 
numerous  comments  suggesting  that  a 
high  level  of  “proof  should  be  required 
to  justify  a  designation  of  critical 
habitat.  These  individuals  indicated  that 
the  Service  lacks  sufficient  information 
upon  which  to  base  a  critical  habitat 
determination.  For  example,  new 
populations  are  being  found  all  the  time. 
Others  suggested  that  the  Service  used 
out-dated  information  in  the  proposed 
designation  of  critical  habitat  (i.e.,  the 
ISC  Plan  and  status  report  were 
prepared  using  data  collected  prior  to 
1989).  These  people  wanted  the  Service 
to  revise  the  rule  to  reflect  more 
accurate  information. 

Some  individuals  suggested  that  the 
Service  complete  an  inventory  of  all 
habitat  including  second  growth, 
wilderness,  and  national  parks  before 
designating  critical  habitat.  The  Service 
should  determine  exactly  where  owls 
are  located  prior  to  designating  critical 
habitat,  and  areas  that  do  not  contain 
owls  should  be  excluded  from  critical 
habitat.  Furthermore,  it  was  suggested 
that  the  Service  prove  that  its  proposal 
is  reasonable  by  publishing  the 
locations  of  all  known  owls. 

Service  Response:  The  Service  is 
required  to  use  the  “best  available” 
information  and  to  show  that  the  areas 
proposed  contain  the  primary 
constituent  elements.  The  Service  based 
its  initial  critical  habitat  proposal  on  the 
best  information  available  at  the  time. 
The  initial  proposed  rule  was  revised 
based  on  review  of  new  information  and 
data  acquired  from  a  variety  of  sources 
by  the  Service  during  the  public 
comment  period.  New  information 
sources  included  comment  letters  and 
reports  submitted  in  response  to  the 
May  6, 1991,  proposed  rule,  as  well  as 
revised  habitat  suitability  and  owl 
occurrence  information  which  the 
Service  actively  sought  from  a  number 
of  sources  during  the  public  comment 
period  to  better  incorporate  updated 
information. 

New  information  on  habitat  suitability 
and  owl  occurrence  was  reviewed  by 
the  Service  and  incorporated  into  this 
proposed  rule  during  the 
Congressionally-mandated  workshop  on 
late  successional  forest  habitat  reserves 
held  in  Portland,  Oregon,  on  June  6-10, 
1991.  The  most  current  map  information 


on  owl  habitat  suitability  and  owl 
occurrence  for  national  forests  and 
Bureau  of  Land  Management  districts 
was  presented  at  this  workshop. 

The  Service  has  modified  its  original 
proposal  to  ensure  that  it  reflects  ffiis 
information.  The  Service  is  very 
confident  that  its  proposal  represents  a 
valid  and  correct  product.  The  Service 
has  reviewed  all  the  information  made 
available  over  the  past  year  and  has  not 
found  any  substantial  differences  fi'om 
the  analyses  that  were  provided  by  the 
ISC  or  fi'om  the  Service’s  status  reviews. 
The  Service  agrees  that  additional 
surveys  can  contribute  useful 
information  to  this  process,  but 
conducting  such  surveys  is  not  the 
Service’s  responsibility.  'The  Service  has 
determined  that  publication  of  owl 
location  data,  or  the  specific  locations  of 
any  listed  species,  could  increase  the 
likelihood  of  illegal  take  and  therefore 
would  be  imprudent. 

Issue  28:  A  niunber  felt  that  critical 
habitat  should  not  be  designated 
because  existing  reserved  lands  such  as 
wilderness  and  national  parks  provide 
sufficient  land  for  the  owl.  Recent 
inventories  show  that  owls  in  some 
wilderness  areas  have  a  higher 
reproductive  rate  (e.g.,  in  Washington 
wilderness  areas). 

Service  Response:  The  Service 
concluded  that  the  owl  should  be  listed 
as  a  threatened  species  partly  because 
insufficient  habitat  is  protected  within 
Congressionally-protected  areas  to 
adequately  contribute  to  recovery  or 
support  a  viable  population  of  owls.  In 
its  1990  status  review  of  the  northern 
spotted  owl,  the  Service  examined  the 
likelihood  that  habitat  within  wilderness 
and  national  parks  would  support  the 
owl.  Using  data  from  the  Forest  Service 
and  National  Park  Service  on  the 
amount  of  suitable  habitat  within 
reserved  areas,  the  Service  concluded 
that  the  amount  of  habitat  within  these 
areas  was  not  sufficient  to  ensure  the 
long-term  survival  of  the  northern 
spotted  owl.  Currently  protected 
habitats  are  concentrated  in  about  one- 
third  of  the  owl’s  current  range,  are 
separated  by  long  gaps,  and  are  of  lower 
quality  habitat. 

Issue  29:  Many  people  challenged  the 
Service’s  descriptions  of  the  habitat 
requirements  of  the  owl.  Some  suggested 
that  old-growth  is  poorer  habitat  than 
younger  forests  because  the  trees  are 
rotted  and  dying.  Younger  forests  have 
better  prey  bases  than  do  older  forests. 
For  example,  slash  piles  in  clearcut 
areas  often  contain  high  densities  of 
woodrats.  Others  believed  that  older 
forest  habitat  is  decadent  and  dying  and 


should  be  harvested  so  that  trees  can  be 
planted. 

Service  Response:  Timber  harvest 
operations  that  leave  openings  in 
stands,  slash  piles,  and  downed  logs 
may  occasionally  enhance  prey  habitat 
and  result  in  higher  prey  densities,  at 
least  in  the  short-term.  However,  these 
are  often  the  types  of  habitat  in  which 
owls  cannot  successfully  forage.  Prey 
abundance  (foraging)  is  but  one  of  the 
attributes  of  the  subspecies’  life-history 
needs  associated  with  its  habitats.  For 
example,  nesting  structures  require 
deformities  such  as  cavities,  snags, 
broken-topped  trees,  and  mistletoe 
platforms  which  occur  more  frequently 
in  older,  more  decadent  timber  stands. 

In  addition,  spotted  owls  forced  to 
forage  in  open  habitat  are  more 
vulnerable  to  predation  by  other  raptors. 
Studies  cited  in  this  proposed  rule  have 
shown  that  owls  prefir  older  forests 
(and  associated  structural  components). 

Newly  planted  forests  take  many 
years  to  develop  the  structural  and 
species  diversity  of  spotted  owl  nesting 
habitat.  While  harvest  and  replanting 
can  sometimes  enhance  wood-fiber 
productivity,  such  forest  management  as 
clearcutting  is  not  compatible  with 
maintenance  of  spotted  owl  habitat, 
although  some  types  of  selective 
harvesting  may  be  more  compatible. 

Issue  30:  A  few  individuals 
commented  that  owls  occiu*  or  nest  in  a 
m)niad  of  habitats,  including  second 
growth,  mixed  hardwood  forests, 
sagebrush,  and  in  backyards.  The 
Service  should  “prove”  that  the  owl  is 
tied  to  the  old-growth  ecosystem. 
Because  owls  occur  in  many  habitats, 
designation  of  critical  habitat  is  not 
necessary.  Furthermore,  proposing 
second  growth  as  critical  habitat  is 
inconsistent  with  stating  that  owls 
require  old-growth.  In  Oregon,  old- 
growth  can  be  as  young  as  42  years  of 
age. 

Service  Response:  As  discussed  in  the 
Background  section  of  this  rule,  existing 
scientific  literature  shows  that  spotted 
owls  prefer  a  specific  forest  structure 
commonly  associated  with  older 
coniferous  forests  for  nesting,  roosting, 
and  foraging,  and  tend  to  avoid  open 
spaces  (i.e.,  clearcuts)  where  possible.  In 
certain  portions  of  the  subspecies’ 
range,  younger  forests  provide  the 
necessary  habitat  components.  Owls 
will  also  use  younger  forests  for 
dispersal  and  foraging,  which  are  also 
constituent  elements  of  the  owl’s  life- 
history.  Therefore,  some  of  these 
younger  forests  have  been  proposed  as 
critical  habitat.  Including  some  younger 
forests  will  fulfill  some  of  today’s  needs 
for  spotted  owl  foraging  and  dispersal 
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and  will,  over  time,  provide  the 
replacement  habitat  necessary  to 
remedy  the  highly  fragmented  nature  of 
much  of  the  existing  owl  habitat.  The 
Service  is  unaware  of  any  studies  that 
consider  sagebrush  suitable  owl  habitat 
or  the  existence  of  42-year-old  stands  of 
old-growth. 

Issue  31:  Some  of  the  public  suggested 
that  critical  habitat  is  unnecessary 
because  trees  are  a  renewable  resource, 
and  the  Federal  and  State  agencies  and 
timber  companies  replant  trees.  Many 
said  that  more  trees  are  planted  than 
harvested  each  year  and  that  there  are 
more  trees  growing  today  than  ever 
before.  Therefore,  new  maturing  forests 
are  always  available  for  spotted  owls. 
Others  suggested  that  those  forested 
lands  that  have  been  managed  and 
replanted  should  not  be  designated  as 
critical  habitat. 

Service  Response:  Forests  that  are 
intensively  managed  for  timber 
production  are  usually  harvested  on  the 
shortest  planting  rotations  that  are 
profitable.  These  managed  stands 
seldom  reach  80  years  of  age,  the  time 
generally  required  for  a  forest  to  begin 
to  develop  the  structural  characteristics 
necessary  to  produce  suitable  owl 
habitat.  Moreover,  many  timber 
producing  forests  are  managed  on  an 
even-aged  system,  which  does  not 
promote  the  development  of  multi¬ 
species,  multi-layered  canopies,  snags, 
cavities,  etc.  Single  species  stands  of 
fast-growing  trees  alone  do  not  produce 
owl  habitat,  because  owls  prefer  a 
diversity  of  stand  structure  resembling 
old-growth.  The  Service  only  included 
forests  that  contain  the  constituent 
elements  and  that  are  essential  to  the 
conservation  of  the  owl. 

Issue  32:  A  number  of  individuals  felt 
that  the  Service  has  no  evidence  that 
fragmentation  adversely  affects  the  owl 
and,  therefore,  should  not  designate 
critical  habitat. 

Service  Response:  The  primary  threat 
to  the  owl's  siu*vival  and  recovery  is 
habitat  loss  or  modiffcation  from  timber 
harvest  activities.  The  resultant  habitat 
destruction  has  reduced  much  of  the 
owl's  remaining  habitat  to  small, 
fragmented,  and  isolated  stands. 

Habitat  fragmentation  may  have  any 
of  several  adverse  effects  on  the  spotted 
owl  including: 

(1)  directly  eliminating  key  nesting, 
roosting,  and  foraging  stands; 

(2)  indirectly  reducing  the  survival  of 
dispersing  juvenile  owls; 

(3)  perhaps  increasing  competition  or 
avian  predation; 

(4)  reducing  population  densities  and 
social  interactions  between  individuals; 


(5]  resulting  in  habitats  that  contain 
more  owls  than  can  be  supported  over 
time; 

(6]  increasing  habitat  suitability  for  a 
competing  species,  the  barred  owl  [Strix 
varia)\  and 

(7]  resulting  in  demographic  isolation 
due  to  widely  spaced  small  populations. 
These  factors  interact  to  decrease 
habitat  suitability  for  the  spotted  owl 
(Thomas  et  al.  1990). 

Issue  33:  The  Service  received 
numerous  comments  related  to  the 
causes  of  habitat  loss  for  the  owl  and, 
therefore,  the  implications  regarding  the 
need  for  or  the  quantity  of  critical 
habitat  proposed.  Such  comments 
included  a  belief  that  the  Service  had 
not  proposed  the  designation  of  enough 
habitat,  because  frres  and  wind  will 
continue  to  destroy  some  habitat.  Such 
statements  often  included  a  view  that 
the  Service  should  propose  to  designate 
all  habitat  that  is  suitable  for  the 
northern  spotted  owl.  Alternatively, 
some  suggested  that  critical  habitat 
should  not  be  designated  because 
natural  factors  such  as  fire  and  insect 
infestations  are  responsible  for  the 
degradation  and  reduction  in  available 
owl  habitat. 

Service  Response:  The  Service  agrees 
that  natural  events  can  destroy  suitable 
owl  habitat.  However,  it  must  be 
assumed  that  wildfires  and  insect 
infestations  occurred  throughout  history 
and  that  the  documented  decline  of  the 
spotted  owl  throughout  much  of  its 
range  is  due  to  human-induced  habitat 
alteration,  which  is  cumulative  to 
natural  events.  The  Service  has  little 
control  over  natiiral  events  and, 
therefore,  must  rely  on  appropriate 
forest  management  to  achieve  spotted 
owl  recovery. 

The  ISC  considered  catastrophic 
events,  referred  to  in  their  document  as 
environmental  stochasticity  (Thomas  et 
al.  1990),  and  concluded  that  the  HCAs 
they  recommended  would  probably 
withstand  stochastic  events.  Based  on 
the  ISC's  assessment,  the  Service  is 
conffdent  that  the  proposed  critical 
habitat  units,  which  encompass  the 
HCAs  and  include  additions  of  existing 
owl  habitat  for  near-term  protection, 
will  be  similarly  adequate  to  withstand 
stochastic  events. 

Issue  34:  Some  stated  the  Service 
should  not  designate  critical  habitat  for 
owls  because  they  can  fly  to  different 
habitat  blocks  if  one  of  their  areas  is 
destroyed. 

Service  Response:  Current  data 
indicate  that  the  population  of  spotted 
owls  is  declining  because  of  habitat 
loss/degradation  and  that  the  rate  of 
population  decline  is  similar  to  the 


decline  of  suitable  habitat  (Thomas  et 
al.  1990).  The  total  amount  of  suitable 
habitat  has  been  continually  declining 
over  the  species  range,  with  an 
estimated  loss  of  60  or  more  percent 
over  the  last  190  years  (Thomas  et  al. 
1990).  Current  trends  indicate  an 
average  annual  habitat  loss  of  1  to  2 
percent  on  national  forests,  where  the 
majority  of  remaining  habitat  occurs, 
although  habitat  loss  in  local  areas  may 
be  higher.  Owls  use  large  areas  of 
habitat  to  breed  successfully  and  there 
are  no  presently  unoccupied  blocks  of 
habitat  for  owls  to  colonize  as  their 
habitat  is  reduced.  Designation  of  the 
northern  spotted  owl  as  a  threatened 
species  is  clearly  an  indication  that 
special  measures  are  necessary  to  arrest 
and  eventually  reverse  current  habitat 
loss  trends. 

Issue  35:  Some  felt  that  critical  habitat 
should  not  be  designated  because 
species  like  the  owl  that  cannot  adapt 
should  be  allowed  to  become  extinct. 

Service  Response:  In  section  2  of  the 
Act,  Findings,  Purposes,  and  Policy, 
Congress  found  that  numerous  species 
of  fish,  wildlife,  and  plants  had  become 
extinct  and  that  other  species  had 
become  so  depleted  in  numbers  that 
these  species  were  in  danger  of  or 
threatened  with  extinction.  Furthermore, 
Congress  found  that  these  species  of 
fish,  wildlife,  and  plants  were 
intrinsically  valuable  to  the  Nation  and 
its  people.  These  findings  are  the  basis 
of  die  Endangered  Species  Act,  the 
purpose  of  which  is  to  conserve 
threatened  and  endangered  species  and 
the  ecosystems  on  which  they  depend. 
The  designation  of  critical  habitat  is  but 
one  mechanism  provided  under  the  Act 
to  facilitate  the  recovery  of  listed 
species.  It  would  be  contrary  to  the  Act 
and  the  mission  of  the  Service  to  allow 
the  northern  spotted  owl  to  become 
extinct  without  taking  all  reasonable 
preventative  actions. 

Issue  36:  A  couple  of  commentors  felt 
the  Service  should  use  captive  breeding 
in  zoos  as  the  preferred  method  to 
conserve  the  owl  rather  than  setting 
aside  habitat.  Some  suggested  that  the 
Service  capture  juvenile  owls,  raise 
them  to  adulthood,  and  then  release  the 
adults.  The  expansion  of  the  HCAs  and 
the  designation  of  critical  habitat  in  the 
areas  of  concern  to  facilitate  movement 
is  unnecessary  because  owls  could  be 
artificially  moved  from  one  area  to 
another. 

Service  Response:  The  purpose  of  the 
Act  is  to  protect  the  ecosystems  upon 
which  listed  species  depend.  Captive 
breeding  is  a  conservation  measure 
sometimes  used  for  a  species  whose 
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population  is  so  low;  often  down  to  the 
last  few  individuals,  that  it  is  necessary 
to  collect  them  into  a  captive  breeding 
facility  to  safeguard  the  final  existing 
genetic  pool  for  that  species.  These  few 
individuals  would  be  given  maximum 
protection  to  survive  and  breed  in  that 
facility.  The  captive  breeding 
conservation  measure  is  not  to  be  used 
to  release  species’  habitat  for  human 
exploitation.  Given  protection  of  the 
spotted  owl's  habitat,  sufficient  owls 
exist  for  natural  recovery. 

The  Service  has  revisited  the 
inclusion  of  large  areas  for  connectivity 
within  the  initial  proposal.  Only  areas 
which  contain  primary  constituent 
elements  were  included  in  this  revised 
proposal.  By  making  additions, 
movement  between  critical  habitat  units 
is  facilitated  by  reducing  the  intervening 
distance.  This  is  of  particular 
importance  in  areas  of  concern  where 
both  habitat  quality  and  quantity  is 
often-times  minimal.  Given  that  owl 
movement  and  dispersal  is  of  a  random 
nature,  the  Service  believes  the  forest 
matrix  outside  of  critical  habitat  units 
should  be  managed  for  dispersal  through 
other  means  such  as  section  7  and  the 
development  of  management,  recovery, 
and  HCP  plans. 

Issue  37:  Some  commentors  wanted  to 
know  about  the  beneHts  of  designating 
critical  habitat  as  they  relate  to  other 
environmental  concerns  (such  as 
watershed  protection,  soil  stability, 
protection  of  Hsheries,  reduction  of 
greenhouse  effect). 

Service  Response:  Substantial 
benefits  are  anticipated  as  a  result  of 
this  proposed  critical  habitat 
designation.  A  reduction  in  soil  erosion 
and  associated  stream  sedimentation,  as 
well  as  a  retention  of  water  quality  is 
expected  in  areas  that  are  not  logged. 
(The  cessation  of  logging  would,  in 
itself,  not  increase  water  quality,  but  it 
would  prevent  further  sedimentation 
and  degradation  of  water  quality  that 
result  from  logging  impacts  to  soil 
structure  and  erosion.)  These  effects 
should  be  beneficial  to  salmon  and 
steelhead  runs  as  well  as  to  resident 
stream  fish.  The  effect  on  global 
warming  is  difficult  to  ascertain  without 
extensive  studies  and  the  development 
of  predictive  models. 

Critical  habitat  for  the  northern 
spotted  owl  supports  an  ecosystem  with 
unique  characteristics.  These  ecological 
characteristics  provide  pleasure  and 
enjoyment  to  individual  users  of 
wildlife,  to  participants  of  such  outdoor 
activities  as  hiking  and  camping,  and  to 
those  people  who,  although  they  have  no 
plans  to  participate  in  on-site  activities, 
obtain  satisfaction  from  the  existence  of 


the  habitat  and  its  flora  and  fauna.  The 
designation  of  critical  habitat  would 
significantly  increase  benefits  from  the 
use  of  the  forest  for  such  things  as  open 
space,  scenic  beauty,  recreational 
opportrmities,  clean  water  supplies, 
reduced  herbicide  use,  and  the  like. 

Issue  38:  A  number  of  individuals  felt 
that  the  Service  should  concentrate  on 
multiple  species  management  rather 
than  proposing  critical  habitat  for  the 
northern  spotted  owl.  Several 
individuals  suggested  the  addition  of 
specific  areas  for  the  benefit  of  other 
species.  A  few  noted  that  designation  of 
critical  habitat  will  harm  species  that 
prefer  younger  forests. 

Service  Response:  Designation  of 
critical  habitat  for  the  northern  spotted 
owl  may  incidentally  benefit  many  other 
species,  particularly  those  associated 
with  older  forest  habitats.  However,  the 
proposed  designation  is  intended  to 
benefit  only  the  owl  and  the  Service  did 
not  add  areas  that  would  only  benefit 
other  species.  The  Service  has  no  data 
indicating  that  species  preferring  lower 
serai  stages  are  in  a  decline  due  to 
habitat  shortage.  Further,  the  Service 
does  not  anticipate  a  significant  decline 
in  early  serai-stage  habitat,  since  much 
of  the  land  that  has  been  managed  for 
timber  production  will  likely  continue  to 
be  managed  for  timber  production, 
including  lands  outside  of  critical 
habitat  imits  and  much  private  land.  In 
addition,  natural  catastrophic  events 
will  continue  and  likely  result  in 
portions  of  critical  habitat  units  being  in 
early  serai  stages  at  a  given  point  in 
time.  Some  species  which  utilize 
openings  in  forests,  such  as  deer  and 
elk,  are  also  dependent  upon  adjacent 
stands  of  older  forests  for  hiding  and 
shelter. 

Economic  and  Impact-related  Issues 

Issue  39:  Many  people  felt  that 
economic  impacts  needed  to  be  carefully 
considered  in  the  designation  of  critical 
habitat.  Conversely,  some  felt  that 
economics  should  not  be  part  of  the 
decision  to  designate  critical  habitat. 

Some  individuals  used  the  Act's 
requirement  to  complete  an  economic 
analysis  as  a  reason  to  avoid 
designating  critical  habitat,  because  the 
Service  can  modify  critical  habitat 
boundaries  based  upon  economic 
impacts,  provided  that  such 
modifications  would  not  result  in  the 
extinction  of  the  species. 

Others  criticized  the  Service's 
baseline  in  the  economic  analysis.  Some 
individuals  felt  that  the  Service  was 
arbitrary  and  capricious  in  conducting 
an  economic  analysis  that  only 
examined  the  incremental  effects  of 


designating  critical  habitat.  These 
people  felt  that  the  Service  should  have 
examined  the  economic  impacts  of  the 
initial  listing  of  the  owl  and  any  other 
regulatory  mechanisms  offering 
protection  to  the  owl  as  part  of  the 
economic  analysis  of  designating  critical 
habitat. 

Service  Response:  The  Act  directs  the 
Service  to  consider  the  economic  and 
other  relevant  effects  of  the  designation 
and  to  exclude  specific  areas  where  the 
costs  outweigh  the  benefits  of  such 
designation,  provided  that  such 
exclusion  would  not  result  in  the 
species’  extinction.  Therefore,  when 
designating  critical  habitat,  the  Service 
first  selects  areas  using  the  best 
available  biological  information  as  the 
basis  for  the  proposal  and  then  has  the 
option  to  modify  boundaries  based  upon 
economic  and  other  relevant 
considerations  as  long  as  such 
modifications  do  not  lead  to  extinction. 
Failure  to  consider  biological 
information  in  designating  critical 
habitat  for  the  owl  would  circumvent 
the  process  described  in  the  Act.  To  the 
extent  possible,  the  designation  of 
critical  habitat  will  reflect  the  Service's 
concern  and  evaluation  of  the  economic 
and  social  impacts  of  the  designation. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  the  economic  and 
other  relevant  impacts  of  designating 
particular  areas  as  critical  habitat.  It 
does  not  direct  the  Service  to  assess  the 
impacts  of  both  listing  the  species  and 
designating  its  critical  habitat. 

Moreover,  section  4(b)(1)(A)  of  the  Act 
explicitly  precludes  the  Service  fi'om 
considering  the  economic  impacts  of 
listing  a  species  as  threatened  or 
endangered.  The  congressional  intent 
behind  inclusion  of  this  provision  was  to 
ensure  that  only  relevant  biological 
criteria  are  used  to  assess  the  ecological 
status  of  a  species.  In  addition,  prior  to 
the  proposed  critical  habitat 
designation,  protective  measures  for  the 
owl  (e.g..  Forest  Service  determination 
to  be  consistent  with  the  ISC  Plan, 

Bureau  implementation  of  the  Jamison 
Plan,  and  section  7  and  9  regulations  as 
a  result  of  listing)  were  in  place  and  had 
created  economic  impacts  not 
associated  with  critical  habitat 
designation.  Therefore,  the  Service 
evaluated  the  incremental  economic 
effects  due  to  designating  critical 
habitat,  over  and  above  those  effects  of 
listing  the  species  and  of  other  owl 
protective  measures.  To  do  otherwise 
would  impermissibly  attribute  to  critical 
habitat  designation  impacts  already 
caused  independently  by  listing  and  the 
other  protective  measures. 
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Issue  40:  Many  individuals  requested 
information  about  the  employment 
multipliers  used  in  determining  the 
economic  costs  of  the  proposed  critical 
habitat  designation  and  the  justification 
for  using  these  multipliers. 

Service  Response:  The  Service  used  a 
computer  model  known  as  IMPLAN 
(developed  and  managed  by  U.S.  Forest 
Service)  to  generate  the  employment 
multipliers.  The  IMPLAN  model  is  used 
by  the  Federal  Emergency  Management 
Agency,  Soil  Conservation  Service, 
Forest  Service,  Bureau  of  Land 
Management,  Corps  of  Engineers,  and 
National  Park  Service,  as  well  as  the 
Fish  and  Wildlife  Service,  to  evaluate 
the  impact  of  various  Federal  actions  on 
employment.  Productivity  and  allowable 
cuts  are  given  by  the  Service  for  each 
forest  and  BLM  district.  Direct,  indirect, 
and  induced  effects  are  calculated  using 
regional  IMPLAN  models  which 
incorporate  the  trade  area.  Multipliers  in 
regions  surrounding  Seattle  and 
Portland  are  adjusted  to  exclude  the 
influence  of  these  large  urban  areas. 

Issue  41:  Some  individuals  felt  that  the 
job  loss  predicted  due  to  the  critical 
habitat  designation  might  be  attributed 
to  other  factors  such  as  automation, 
exports,  foreign  labor,  and  so  forth. 

Some  commentors  projected  that 
“automation,  exports,  foreign  labor,  and 
non-sustainable  logging  are  the  real 
culprits  of  job  loss  in  the  Northwest,” 
and  that  the  owl  is  being  used  as  a 
scapegoat  by  the  failing  timber  industry. 

Service  Response:  Other  factors  have 
clearly  been  responsible  for  a  large  part 
of  the  decline  in  timber-related  jobs  in 
the  Northwest.  Factory  automation  has 
resulted  in  a  dramatic  conversion  in  the 
industry  from  a  labor-dependent  system 
to  a  highly  automated  system.  According 
to  the  Northwest  Forest  Resource 
Council  (1990),  which  evaluated  the 
economic  impacts  of  timber  industry 
jobs  for  every  mmbf  of  timber  harvested 
(harvest  multiplier),  the  multiplier  has 
gone  from  a  high  of  nearly  13  jobs /mmbf 
in  1981  to  9  jobs/mmbf  in  1987,  and  the 
1990  ratio  is  approximately  8  jobs/ 
mmbf.  Mechanization  has  reduced  the 
number  of  workers  felling  trees, 
transporting  logs,  handling  logs,  and 
milling  finished  products.  In  addition, 
export  of  unprocessed  logs  further 
reduces  the  number  of  jobs  available 
locally. 

Competition  fi*om  foreign  processors 
for  U.S.  logs  is  a  significant  cause  of  the 
demise  of  domestic  timber  processing. 
Furthermore,  a  weak  housing  market  has 
led  to  a  decreased  demand  for  lumber, 
leading  to  lower  employment  in  the 
industry.  Indeed,  there  are  numerous 
factors  other  than  the  spotted  owl  listing 


and  the  proposed  designation  of  critical 
habitat  for  die  owl  that  have  and 
continue  to  negatively  impact 
employment  opportunities  in  the  forest 
products  indusby. 

Issue  42:  The  Service  should  consider 
Executive  Order  12606  on  supporting  the 
fcunily  prior  to  designating  critical 
habitat  for  the  northern  spotted  owl.  The 
designation  of  critical  habitat  will  very 
likely  result  in  increased  rates  of  drug 
and  alcohol  abuse,  domestic  violence, 
and  divorce.  For  example,  the  Forks 
Abuse  Program  (in  Washington  State) 
works  with  victims  of  domestic  violence 
and  reportedly  saw  “an  increase  of  352% 
in  requests  for  shelter  for  victims  of 
domestic  violence  the  first  6  months  of 
1990  as  compared  with  the  first  6  months 
of  1989.” 

Service  Response:  The  designation  of 
critical  habitat  for  the  spotted  owl  is  one 
of  many  factors  that  affect  employment 
in  the  Pacific  Northwest.  The  ^rvice 
does  realize  that  job  losses  fi^m  the 
critical  habitat  designation  may  add  to 
unemployment.  The  Service  regrets  that 
this  may  be  an  effect  of  the  critical 
habitat  designation  and  will  comply 
with  Executive  Order  12606. 

Issue  43:  The  designation  of  critical 
habitat  will  increase  the  number  of  drug 
dealers  and  marijuana  plantations. 

Service  Response:  This  comment  is 
speculative,  llie  Service  has  no 
information  on  which  to  base  a 
judgment. 

Issue  44:  The  effects  on  public 
education  due  to  lower  tax  receipts 
needs  to  be  considered  when 
designating  critical  habitat.  Several 
commentors  noted  that  public  education 
services  would  be  drastically  reduced  to 
such  an  extent  that  County,  State,  and 
Federal  government  assistance  would 
be  essential  if  basic  educational 
services  were  to  be  maintained.  One 
commentor  questioned  if  the  Service 
had  taken  into  account  that  local 
government  depends  on  tax  revenue 
fi'om  timber  receipts  and  wanted  to 
know  how  many  teachers  would  lose 
their  jobs  because  the  timber  receipts 
were  not  available  to  help  pay  the  costs. 

Service  Response:  The  actual 
economic  impact  on  public  education  is 
dependent  on  other  factors  as  well, 
including  mill  levy  rates  and  property 
values.  Since  private  lands  are  not 
included  in  this  revised  proposal, 
private  land  values  should  not  decrease 
and,  in  fact,  might  increase  because  of 
the  lower  availability  of  Federal  timber. 
Payments  in  lieu  of  taxes  will  decrease 
in  those  Coimties  that  contain  critical 
habitat  units,  with  a  net  anticipated 
reduction  to  the  Coimties  and  States  of 
$20  million.  Fewer  public  services  such 
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as  roads  and  schools  are  needed  when 
the  population  migrates  to  other  areas 
where  work  is  available.  The  U.S.  House 
of  Representatives  recently  passed 
legislation  increasing  (from  25  to  90 
percent  of  historic  levels  of  the  mid- 
1980s)  the  percentage  of  timber  receipts 
that  Counties  can  retain.  This  would 
lessen  the  impact  of  critical  habitat 
designation  on  County  treasuries. 

Issue  45:  Several  people  submitted 
comments  asking  the  government  to 
compensate  the  timber  industry  in  some 
manner,  suggesting  the  government 
should  pay  loggers  and  mill  workers 
subsidies  similar  to  those  paid  to  wheat 
farmers  and  dairy  workers.  Others 
indicated  that  the  government  should 
compensate  the  timber  industry  for  its 
loss  in  revenue  due  to  the  reduction  in 
allowable  timber  harvest  (fi'om  Forest 
Service  and  Bureau  of  Land 
Management  lands).  Some  believed  that 
the  government  should  bear  the 
responsibility  for  communities  that  have 
been  allowed  to  cut  timber  beyond 
sustainable  yield  levels. 

Service  Response:  Neither  the  Act  nor 
any  other  law  administered  by  the 
Service  authorizes  payment  of  the  type 
of  subsidies  or  compensation  suggested 
by  the  comments.  Consequently,  this 
issue  is  a  matter  for  other  agencies  and 
Congress  to  consider. 

Issue  46:  Some  individuals  inquired 
about  the  costs  of  the  deterioration  in 
the  distribution  of  income  arising  fiY)m 
structural  economic  changes  in  timber 
dependent  regions. 

Service  Response:  Changing  the 
distribution  could  increase  or  decrease 
tax  revenue  depending  on  whether  the 
tax  policies  are  progressive  or 
regressive  and  on  the  direction  of  the 
change  in  the  distribution.  If 
deterioration  in  the  distribution  of 
income  would  lead  to  a  tax  revenue 
loss,  it  would  necessitate  a  decrease  in 
public  services  or  an  increase  in  taxes. 
Individual  States  and  Counties 
determine  their  own  spending/revenue 
patterns  to  provide  public  services. 
Structural  economic  changes  do  not  lead 
to  a  deterioration  in  the  distribution  of 
income  because  other  sectors  of  the 
economy  benefit  when  there  is  a 
redistribution  of  income.  Those  counties 
that  lose  jobs  in  the  timber  industry  may 
find  that  once  these  persons  leave  the 
area  the  remaining  incomes  are  higher 
and  much  more  stable  since  they  will 
not  depend  as  much  on  resource 
extraction,  housing  construction,  and 
othet  cyclical  and  depressed  industries. 

Issue  47:  Some  commentors  stated 
that  the  proposal  should  recognize  the 
economic  impacts  of  forest  product 
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industries  other  than  logging  and 
sawmilling  and  that  the  economic 
analysis  use  not  only  sawmills  but  all 
timber  processing  and  timber-based 
industries  to  effectively  address  the 
indirect  employment  effects  of  the 
proposal.  The  economic  impact  of  the 
critical  habitat  designation  on  forest 
product  industries  other  than  logging 
and  sawmilling  needs  to  be  addressed. 

Service  Response:  If  implemented,  the 
proposed  rule  would  result  in  logging 
reductions  and  would,  thus,  have  an 
impact  on  downstream  industries  to  the 
extent  that  supply  cannot  be 
accommodated  by  other  sources.  The 
economic  analysis  conducted  by  the 
Service  took  into  account  SIC  (Standard 
Industrial  Classification]  groups  24  and 
26,  which  included  a  large  variety  of 
wood-related  products.  A  precise 
estimate  of  this  logging  reduction  is 
difficult  because  of  market  factors  of 
price,  supply,  and  log  export  restrictions. 
As  previously  mentioned,  IMPLAN  was 
used  as  the  base  for  the  analysis  to 
determine  economic  impact  of  the 
regions  involved.  Indirect  employment 
ejects  were  measured  and  include 
declines  in  all  sectors  that  will  occur 
because  of  the  reduced  timber  products 
activity.  The  effects  of  decline  in 
logging,  milling,  pulp,  paper,  and  related 
wood  products  were  all  considered  in 
the  analysis. 

Issue  48:  A  timber  company  noted  that 
the 

*  *  *  designation  of  additional  areas 
beyond  the  Thomas  Plan  HCAs  will  result  in 
a  shift  in  recreational  activities  and  probably 
a  total  reduction  in  overall  recreational 
activity.  Managed  forest  lands  provide  a  vast 
and  diversified  recreation  opportunity  *  *  * . 
Except  for  a  few  old  growth  dependent 
species,  designation  of  critical  habitat  will 
reduce  opportunity  for  wildlife  appreciation, 
bird  watching,  hunting,  etc.,  as  compared 
with  managed  forests. 

One  commentor  remarked  that 

*  *  *  it  is  erroneous  to  assume  that  all  non- 
market  resource  values  increase  when  areas 
are  designated  as  critical  habitat.  Critical 
habitat  designation  is  likely  to  diminish 
recreational  values,  because  access  to 
recreational  areas  will  be  reduced.  In 
addition,  younger  forests  are  benehcial  to 
many  species,  especially  game  species. 
Hunting  values  generally  are  higher  in  forest 
mosaics  that  include  some  harvested  areas. 

Service  Response:  Both  managed 
forest  lands  and  old-growth  forest  lands 
provide  opportunities  for  recreation.  The 
net  quantity  and  direction  of  the  critical 
habitat  induced  change  in  recreational 
values  is  unknown.  Managed  forest  land 
provides  diversiHed  recreational 
opportunities  for  a  variety  of 
recreationists  because  of  its  road 
system.  Critical  habitat  designation  for 


the  spotted  owl  would  not  reduce 
recreation  in  the  short-term  because 
existing  roads  will  remain  available. 
Access  for  recreationists  would  not  be 
restricted  due  to  critical  habitat 
designation.  Also,  the  presence  of  old- 
growth  forest  habitat  could  increase 
certain  types  of  recreational  use.  Many 
people  enjoy  areas  that  show  fewer 
signs  of  human  activity  than  a  logged 
area.  Further,  while  hunting 
participation  may  be  relatively  greater 
in  a  “forest  mosaic,”  Hshing 
participation  may  be  relatively  greater 
in  unlogged  areas  where  better  water 
quality  and  reduced  stream 
sedimentation  promote  flsh  populations. 
Many  activities,  road  construction,  and 
some  logging  will  be  allowed. 

Issue  49:  The  critical  habitat  units’ 
marginal  contribution  to  owl  protection 
or  their  marginal  importance  to  timber 
supply  was  questioned. 

The  analysis  of  each  area  should  show  that 
area's  marginal  contribution  to  owl 
conservation  as  well  as  its  marginal 
importance  to  timber  supply. 

Service  Response:  The  Service 
believes  that  the  critical  habitat 
designation’s  marginal  contribution  to 
owl  protection,  as  defined  in  this 
proposed  rule,  is  greater  than  the 
marginal  contribution  to  timber  supply. 
This  reflects  the  legal  mandate  to  the 
Service  to  provide  protection  to  species 
designated  as  threatened  or  endangered. 
This  designation  is  not  a  withdrawal  of 
these  acres  h’om  the  timber  base. 

Timber  harvesting  will  continue, 
although  it  is  expected  at  a  reduced 
level. 

Issue  50:  Some  individuals  wanted  to 
know  whether  the  proposed  critical 
habitat  designation  or  the  pre-existing 
timber  development  plan  represents  the 
highest-valued  use  of  the  affected  lands. 

Service  Response:  The  Endangered 
Species  Act  requires  the  Service  to 
designate  critical  habitat.  The  Act 
further  directs  the  Service  to  consider 
the  economic  effects  of  the  designation 
and  to  exclude  specific  areas  where  the 
costs  outweigh  the  benefits  of  such 
designation,  provided  that  such 
exclusion  would  not  result  in  the 
species’  extinction.  The  Service  has 
carried  out  these  mandates  in  this 
revised  proposal.  A  redistribution  of 
wealth  always  occurs  if  a  subsidy  is 
removed  and/ or  a  resource  constrained. 

Issue  51:  Some  suggested  that  the 
potential  economic  benehts  of  not 
designating  critical  habitat  might  be  an 
important  factor  that  should  be 
considered.  One  commentor  noted  that 

*  *  *  the  Service  has  failed  to  analyze  the 
potential  economic  benehts  associated  with 


not  designating  critical  habitat  in  the  areas 
identified  *  *  * . 

Service  Response:  The  benefits  of  not 
designating  critical  habitat  for  the  owl 
are  the  costs  avoided.  Not  designating 
critical  habitat  for  the  owl  would 
obviate  the  economic  costs  associated 
with  the  designation  process.  One  might 
think  of  reduced  logging  costs  as 
“benefits”  to  mills  and  increased  federal 
subsidy  to  local  schools  as  “beneHts”  to 
local  taxpayers.  Not  designating  would 
create  these  “benefits.”  The  analysis 
considers  these  factors  but  designates 
them  as  costs  since  they  may  be  beneHts 
foregone  if  habitat  is  declared.  In 
addition,  it  has  been  established  by  the 
Service  that  private  lands  will  not  be 
included  in  the  critical  habitat 
designations,  which  will  greatly  limit  the 
effects  on  lands  other  than  public  lands. 

Issue  52:  Private  landowners  felt  that 
due  to  the  uncertainty  of  the  impact  on 
private  lands  from  the  designation  of 
critical  habitat,  the  values  of  these  lands 
might  be  depressed.  One  commentor 
stated  that 

It  is  extremely  important  that  the  agency 
recognize  that  even  if  the  designation  does 
not  evolve  into  constraints  on  private 
harvest,  the  designation  of  critical  habitat 
itself  telegraphs  a  degree  of  uncertainty  and 
legal  risk  that  will  inhibit  land  exchanges  or 
investments  in  timber  management  and 
harvest  plans,  all  of  which  will  contribute  to 
a  substantial  decrease  in  economic  value  as  a 
consequence  of  the  threat  of  future 
intervention. 

Service  Response:  Although  the 
revised  proposal  for  critical  habitat 
designation  does  not  include  private 
land,  some  indirect  effects  on  private 
landowners  may  occur  due  to  their 
feelings  of  uncertainty  and  risk. 
However,  as  the  supply  of  timber  from 
Federal  land  decreases,  the  Forest 
Service  anticipates  that  stumpage  prices 
will  increase.  It  follows  that  the  value  of 
timberland  will  increase,  benefiting 
private  landowners.  If  Federal  supply 
goes  down,  the  remaining  private  supply 
would  normally  be  expected  to  be  worth 
more,  not  less. 

Issue  53:  Private  landowners 
requested  clarification  of  the  costs 
involved  with  harvesting  their  wood 
prematurely  due  to  the  critical  habitat 
designation. 

Service  Response:  The  harvesting  of 
timber  prematurely  assumes  that  the 
landowners  are  doing  so  in  response  to 
changing  stumpage  prices.  Short 
rotational  periods  on  private  lands  have 
reduced  the  average  size  of  logs,  thus 
restricting  the  types  and  quality  of 
Rnished  products  that  can  be 
manufactured  from  those  logs.  If 


Federal  Register  /  Voi.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


40031 


landowners  believe  that  stumpage 
prices  are  going  to  fall,  they  may  delay 
their  woodcutting  to  minimize  financial 
losses.  If  stumpage  prices  are  going  to 
increase,  as  the  Forest  Service 
anticipates,  the  landowners  might 
harvest  sooner  to  take  advantage  of  the 
higher  prices.  In  this  case,  the 
landowners  would  benefit  more  fii^m 
increased  stumpage  prices  than  would 
have  occurred  without  the  critical 
habitat  designation. 

Issue  54:  Some  felt  the  Service  should 
not  designate  critical  habitat  because  it 
will  increase  the  harvest  pressure  on 
and  road  construction  in  adjacent  areas 
that  are  not  designated.  The  resulting 
reduction  in  domestic  wood  products 
could  lead  to  increased  timber 
production  activities  in  tropical 
rainforests.  The  designation  of  critical 
habitat  also  may  encourage  activities 
that  are  more  environmentally  damaging 
by  causing  a  shift  to  more  pollution- 
causing  building  materials.  Some 
suggested  that  landowners  would 
harvest  their  lands  more  quickly  in 
advance  of  the  final  rule  taking  effect. 

Service  Response:  The  basis  for  this 
comment  seemed  to  be  an  assumption 
that  timber  within  critical  habitat  would 
not  be  harvested  and,  therefore,  the 
forests  would  not  provide  needed  timber 
supplies.  The  designation  of  critical 
habitat  would  add  a  layer  to  the  level  of 
review  Federal  projects  already  receive 
under  section  7  of  the  Act.  That  added 
review  would  most  likely  result  in  a 
reduction  of  timber  harvested  or  a 
modification  of  harvest  methods  in  some 
cases.  However,  the  designation  of 
critical  habitat  does  not  ban  all  logging 
activities  within  critical  habitat. 

Both  the  Forest  Service  and  the 
Bureau  anticipate  an  increase  in  private 
harvesting  in  response  to  higher 
stumpage  prices,  making  it  profitable  for 
landowners  to  harvest  trees  earlier  than 
previously  planned.  Increased  harvest 
may  or  may  not  result  in  increased  road 
construction  depending  on  the  existing 
road  network  in  the  area  to  be 
harvested.  The  Service  realizes  that  this 
may  have  a  negative  effect  on  future 
harvest  on  these  lands  through 
shortened  rotations  and  lower  quality 
wood.  This  is  not  an  effect  due  solely  to 
critical  habitat.  This  trend  has  been 
increasing  since  before  the  listing  of  the 
owl.  While  the  Service  agrees  that 
added  pressure  for  timber  production  on 
areas  outside  critical  habitat  may  occur, 
those  areas  would  still  be  subject  to 
scrutiny  under  State  and  Federal 
regulatory  mechanisms.  Proper  timber 
management  in  these  areas  may 
continue  to  provide  needed  forest 
products. 


The  purpose  of  this  proposal  is  to 
designate  critical  habitat  for  the 
protection  of  northern  spotted  owl 
habitat.  Ramifications  such  as  the  effect 
on  tropical  rainforests  are  beyond  the 
scope  of  this  proposal  and  are  more 
appropriately  addressed  in  other  forums, 
liie  Service  is  concerned,  though,  over 
the  impact  caused  by  any  shift  in 
resource  use  from  one  area  to  another. 

Issue  55:  The  Department  of 
Transportation  questioned  the 
additional  costs  for  infrastructure 
improvements  when  roads  are  delayed 
or  curtailed  due  to  restricted  access. 

Service  Response:  Increased  delays  or 
costs  for  road  construction  are  not 
anticipated  as  a  result  of  this  proposed 
rule.  In  exceptional  cases,  there  might 
be  requirements  for  modifications  to 
alignments  if  they  would  impact  nest 
trees. 

Issue  56:  Some  of  the  public  felt  the 
designation  of  critical  habitat  would 
interfere  with  potential  land  exchanges. 

Service  Response:  Designating  critical 
habitat  for  the  spotted  owl  would  afreet 
land  exchanges  where  they  involve 
Federal  lands  or  where  land  exchanges 
are  funded,  authorized,  or  otherwise 
carried  out  by  a  Federal  agency.  Some 
Federal  agencies,  such  as  the  Forest 
Service,  have  policies  guiding  agency 
action  on  land  exchanges  which  involve 
habitat  used  by  listed  species.  Land 
exchanges  typically  would  undergo 
section  7  consultation  between  the 
Federal  action  agency  and  the  Service  to 
assure  the  proposed  exchange  would  not 
jeopardize  the  continued  existence  of 
the  species  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
It  is  likely  that  critical  habitat  in  Federal 
ownership  would  remain  under  Federal 
management  to  assure  that  conservation 
of  the  species  is  promoted,  in 
accordance  with  section  7(a)(1)  of  the 
Act.  This  would  not  affect  land 
exchanges  that  are  strictly  private,  as 
private  lands  are  not  included. 

Issue  57:  Several  individuals  believed 
that  critical  habitat  would  preclude  all 
land  uses  and  strongly  opposed  its 
designation.  Others  requested  that  the 
Service  clearly  define  what  activities 
could  and  could  not  take  place  within 
every  single  critical  habitat  unit.  Support 
for  these  views  came  from  the  public’s 
acceptance  of  multiple  use  mandates. 
Many  suggested  the  continuation  of 
specific  activities  that  were  thought  to 
perpetuate  habitat  conditions  needed  by 
owls.  Examples  of  such  activities 
included  certain  timber  harvest 
prescriptions,  such  as  selective  cutting 
and  thinning,  to  facilitate  the 
development  of  owl  habitat.  Even 
clearcut  prescriptions  were  viewed  as 


being  compatible  with  owls  in  some 
cases  (because  Douglas-fir  seedlings 
grow  in  full  sun  and  because  most 
clearcut  prescriptions  include  stream 
buffers).  Sometimes  this  issue  was 
phrased  in  the  form  of  a  specific 
question,  asking  if  acceptable  uses 
included  fishing,  mining,  bike  riding, 
hiking,  rock  collecting,  camping, 
firewood  collecting,  or  others. 

Service  Response:  The  designation  of 
critical  habitat  is  not  synonymous  with 
setting  aside  wilderness,  "locking  up” 
land,  or  prohibiting  all  uses.  Section  7  of 
the  Act  prohibits  Federal  agencies  from 
authorizing,  funding,  or  carrying  out 
actions  that  would  destroy  or  adversely 
modify  critical  habitat.  Many  activities 
would  not  be  restricted  in  critical 
habitat  units  because  they  would  have 
no  effect  on  the  primary  constituent 
elements  of  the  critical  habitat. 

Activities  considered  not  likely  to 
adversely  affect  critical  habitat  include 
hiking,  camping,  fishing,  himting,  bird 
watching,  cross-coimtry  skiing, 
snowmobiling,  ofr-road  vehicle  use, 
organized  motor-crosses,  mushroom  and 
plant  gathering,  Christmas  tree  cutting, 
limited  livestock  grazing,  rock  collecting, 
maintenance  of  rights-of-way,  and 
imderground  mining  activities. 

Activities  that  would  disturb  and/or 
remove  spotted  owl  habitat  components 
within  designated  critical  habitat  units 
may  affect  the  owl  and/or  its  critical 
habitat.  Such  activities  are  discussed  in 
more  detail  under  the  section  titled 
“AVAILABLE  CONSERVATION  MEASURES” 
in  this  rule.  Each  proposed  project 
would  be  examined  under  section  7  in 
relation  to  its  site-specific  impacts.  In 
most  cases,  the  Service  will  offer 
recommendations  to  help  agencies  offset 
the  impacts  of  their  actions.  These  may 
result  in  modifications  to  the  project.  In 
some  cases,  there  may  be  no  acceptable 
alternative.  On  the  other  hand,  if  certain 
silvicultural  practices  are  proven  to 
enhance  or  perpetuate  owl  habitat,  the 
Service  could  determine  that  those 
projects  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat. 

Issue  58:  Some  individuals  suggested 
that  the  Service  should  automatically 
prohibit  certain  activities  through 
section  7  consultations.  Such 
prohibitions  included  the  harvest  of  any 
timber  within  critical  habitat.  Other 
individuals  suggested  that  specific 
activities,  such  as  use  of  existing  access 
roads,  construction  of  new  roads,  and 
construction  and  maintenance  of  utility 
corridors,  be  excluded  from  the 
requirement  for  review  under  section  7. 
Some  wanted  the  agencies  to  maintain 
the  status  quo  or  current  harvest  rates 
and  continue  to  evaluate  the  needs  of 
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the  owl.  Others  wanted  the  Service  to 
prohibit  all  actions  within  proposed 
critical  habitat  until  the  final  rule  is 
published. 

Service  Response:  The  Service  does 
not  have  the  authority  to  automatically 
prohibit  certain  activities  through 
section  7  of  the  Act  or  to  automatically 
exempt  certain  projects  from  the 
requirements  of  section  7  of  the  Act  for 
either  proposed  or  final  critical  habitat 
designation.  Section  7  of  the  Act 
requires  Federal  agencies  to  confer  with 
the  Service  on  actions  that  are  likely  to 
destroy  or  adversely  modify  proposed 
critical  habitat  and  to  consult  on  such 
actions  once  critical  habitat  is 
designated.  The  Service’s  comments  and 
recommendations  presented  to  Federal 
agencies  as  a  result  of  proposed  critical 
habitat  conferences  are  advisory.  If  the 
Service’s  biological  opinions  resulting 
from  consultation  on  designated  critical 
habitat  conclude  that  destruction  or 
adverse  modification  would  result,  the 
Service  provides  reasonable  and 
prudent  alternatives,  where  possible,  to 
avoid  the  destruction  or  adverse 
modification  of  critical  habitat.  Under 
the  Act,  the  Service  cannot  prejudge  the 
outcome  of  section  7  consultations 
regarding  destruction  or  adverse 
modification  of  critical  habitat. 

Issue  59:  The  designation  of  critical 
habitat  will  create  an  additional  layer  of 
environmental  surveys  that  must  be 
completed. 

Service  Response:  Federal  agencies 
authorizing,  funding,  or  carrying  out 
projects  that  may  afiect  listed  species 
are  required  to  conduct  section  7 
consultations  with  the  Service.  The 
consultation  process  normally  involves 
surveys  to  determine  species  presence. 
That  is  true  whether  or  not  critical 
habitat  has  been  designated  for  the 
species.  'The  Act  requires  the  Service  to 
complete  its  review  under  section  7  of 
the  Act  within  90  days  and  to  issue  a 
biological  opinion  within  45  additional 
days.  In  practice,  the  Service  issues 
biological  opinions  within  90  days  of 
receiving  the  request  regardless  of 
whether  or  not  critical  habitat  has  been 
designated.  'The  Service  agrees  that  an 
analysis  of  the  effects  of  a  proposed 
action  on  critical  habitat  constitutes  an 
additional  level  of  environmental 
analysis,  but  this  additional  effort  is 
carried  out  simultaneously  with  other 
environmental  review  processes, 
including  the  review  under  section  7  to 
determine  whether  jeopardy  to  a  listed 
species  would  be  likely  to  result. 

Issue  60:  Some  noted  that  the 
designation  of  critical  habitat  would 
interfere  with  important  cancer  research 


because  the  designation  would  prevent 
the  harvesting  of  yew  trees. 

Service  Response:  Where  the  yew 
occurs  within  proposed  critical  habitat 
boundaries,  it  is  likely  that  yew  bark 
could  be  harvested  without  adversely 
modifying  the  owl’s  critical  habitat. 

Issue  61:  One  commentor  wanted  to 
know  how  much  increased  lumber  costs 
would  decrease  consumer  surplus. 

Service  Response:  The  effect  of 
increased  lumber  costs  on  consumer 
surplus  depends  on  the  final  wood 
production  unit’s  incremental  change  in 
price,  the  number  of  units  sold,  and  the 
demand  elasticity.  Prices  of  lumber  are 
expected  to  rise  in  response  to  the 
critical  habitat  designation,  but  since  the 
reduction  in  timber  harvests  due  to 
critical  habitat  designation  in  the  Pacific 
Northwest  represents  only  a  small 
portion  (.04  percent]  of  the  nation’s 
lumber  supply,  the  price  increases  and 
the  loss  of  consumer  surplus  should  be 
very  small. 

Issue  62:  Several  individuals 
questioned  whether  the  costs  of  wood 
products  would  increase  due  to  a 
decreased  supply. 

The  supposition  that  the  price  will  rise  due 
to  supply  reduction  in  the  Northwest  assiunes 
that  the  lumber  demand  is  elastic.  If  the 
timber  supply  from  the  Northwest  were  the 
only  source  of  product  to  a  specific  region, 
the  normal  supply /demand/price  parameters 
would  apply. 

Service  Response:  Wood  product 
prices  are  elastic,  and  demand  for  those 
products  will  ultimately  determine  price. 
Prices  have  increased  by  0.8  percent  in 
the  past  6  months  (Producer  Price 
Index),  but  it  is  impossible  to  predict 
whether  this  trend  will  continue  or 
reverse.  Nationally,  the  housing  market 
has  been  in  a  slump,  and  demand  has 
not  been  strong.  In  addition,  other 
sources  of  supply  such  as  the  Southeast, 
Northern  Midwest,  or  other  locations 
may  in  part  offset  lower  production  from 
the  Northwest  forests. 

Issue  63:  Several  individuals  wanted 
to  know  the  status  of  Forest  Service  and 
the  Bureau  of  Land  Management  sold 
but  unharvested  timber. 

Service  Response:  The  Service 
reviewed  the  potential  for  restricting  the 
harvest  of  sold  but  unharvested  timber 
from  public  lands  from  both  a  biological 
and  economic  perspective.  As  a  result, 
the  Service  determined  that  the 
economic  impacts  associated  with  the 
potential  withdrawal  of  these  sales 
would  outweigh  their  biological 
contribution.  This  was  influenced  by  the 
order  issued  by  Judge  Dwyer  on  May  23, 
1991  {Seattle  Audubon  Society  et  al.  v. 
John  L  Evans  et  al..  No.  C89-160WD 
(W.D.  Wash.)). 


In  that  decision.  Judge  Dwyer 
prohibited  the  Forest  Service  from 
offering  timber  sales  in  northern  spotted 
owl  habitat  on  Forest  Service  lands  for 
the  year  1991  and  that  portion  of  1992 
ending  March  5  until  such  time  as  the 
Forest  Service  promulgates  rules  and 
guidelines  for  the  protection  of  the 
northern  spotted  owl  and  writes  an 
accompanying  Environmental  Impact 
Statement.  In  that  order,  the  court  stated 
that: 

38.  The  injunction  would  not  prohibit  the 
logging  of  existing  sales,  but  rather  the  sale  of 
additional  logging  rights  in  owl  habitat  areas 
while  the  Forest  Service  was  in  the  process  of 
adopting  a  plan.  Thus,  timber  sale  reductions 
do  not  translate  directly  into  harvest 
reductions. 

By  ordering  an  injunction  against  the 
proposal  of  new  sales  pending 
completion  of  an  owl  management  plan 
and  Environmental  Impact  Statement, 
the  Court  essentially  removed  all  timber 
sales  from  Forest  Service  lands  except 
those  that  have  been  sold  but 
unharvested.  The  plaintiffs  agreed  not  to 
protest  the  execution  of  those  sales  as 
reasonable  relief  for  the  industry, 
thereby  making  4.778  bbf  of  timber 
available  to  the  industry.  Therefore, 
these  timber  sales  constitute  the  only 
available  timber  for  harvest  from  Forest 
Service  lands  until  March  5, 1992.  The 
removal  of  all  or  a  portion  of  these  areas 
from  timber  harvest  would,  in  the 
opinion  of  the  Service,  create  a  severe 
economic  impact  on  the  timber  industry 
and  rural  communities  dependent  upon 
that  harvest  for  economic  stability. 

The  Service  determined  that  exclusion 
of  these  areas  as  critical  habitat  would 
not  lead  to  the  extinction  of  the  northern 
spotted  owl,  based  upon  previous 
section  7  biological  opinions  for  these 
sales,  which  found  they  would  not 
jeopardize  the  continued  existence  of 
the  species.  These  “no-jeopardy” 
opinions  indicate  that  extinction  will  not 
occur. 

Issue  64:  One  comlnentor  felt  that  the 
economic  analysis  ignored  the 
consequences  of  critical  habitat 
designation  on  State  law  requirements 
and  the  resulting  impacts  on  private 
landowners.  According  to  the 
commentor,  the  critical  habitat 
designation  would  trigger  additional 
environmental  review  on  the  State  level, 
which  would  trigger  public  interest  and 
challenge  additional  environmental 
reviews  on  the  State  level,  and  it  also 
fails  to  consider  access  to  private  lands. 

Service  Response:  The  proposed  rule 
does  not  address  the  effects  of  State  or 
other  local  requirements  that  result  fi'om 
critical  habitat  designation  because  the 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


Li 


Service  has  not  been  able  to  assess 
these  requirements  and  their  potential 
effects.  The  Service  requests  comments 
on  these  requirements  and  their 
potential  effects. 

Issue  65:  The  Service  was  asked  to 
consider  the  economic  impact  that 
designating  critical  habitat  for  the 
northern  spotted  owl  could  have  on 
private  lands. 

Service  Response:  No  private  lands 
are  being  proposed  as  critical  habitat. 
However,  private  entities  might  be 
affected  if  they  are  involved  in  an 
activity  to  be  authorized,  funded,  or 
carried  out  by  a  Federal  agency  (often 
referred  to  as  a  "Federal  nexus”).  For 
instance,  if  a  private  landowner  required 
access  across  Federal  critical  habitat  in 
order  to  gain  access  to  his  land,  the 
Federal  land  managing  agency's 
issuance  of  a  right-of-way  permit  would 
be  subject  to  compliance  with  section  7 
of  the  Act.  Althoujgh  the  decision  on  the 
permit  could  affect  the  private  land, 
access  has  never  been  denied  in  the  past 
as  a  result  of  section  7  consultation  with 
the  Service,  although  modifications  to 
the  proposed  action  on  Federal  lands 
might  result  (see  next  issue  for  further 
discussion).  There  should  be  little 
impact  on  private  lands  as  a  result  of 
designating  critical  habitat  on  Federal 
lands. 

Issue  66:  The  Service  cannot  use  the 
granting  access  to  private  inholdings  as 
an  entry  into  the  consultation  process 
described  under  section  7,  because  16 
U.S.C.  Sec.  3210a  guarantees  a  private 
party’s  access  to  their  land. 

Service  Response:  The  consultation 
process  described  under  section  7  does 
not  result  in  Service  approval  or  denial 
of  access,  but  rather  an  evaluation  of  the 
proposed  project’s  impact  on  a  listed 
species  or  its  habitat.  The  Federal 
permitting  agency,  through  consultation 
with  the  Service,  may  modify  the 
location  of  an  access  road  authorized 
through  this  project  review  process  if  it 
would  adversely  affect  spotted  owls  or 
critical  habitat.  If  the  Service  determines 
that  construction  of  a  road  may  result  in 
destruction  or  adverse  modification  of 
critical  habitat,  the  Service  will  present 
reasonable  and  prudent  alternatives, 
such  as  route  modification,  so  as  to  not 
destroy  or  adversely  modify  critical 
habitat.  The  Service  expects  that  rarely, 
if  ever,  will  the  designation  of  critical 
habitat  for  the  owl  result  in  a  Federal 
agency’s  denying  access. 

Issue  67:  The  Service  should  prepare  a 
“taking  implication  assessment” 
pursuant  to  Executive  Order  12630  prior 
to  making  a  final  decision  on  this  issue. 

Service  Response:  The  Service  will 
comply  with  ^ecutive  Order  12630. 


Issue  68:  Some  individuals  felt  that  the 
Service  should  examine  the 
consequences  of  critical  habitat 
designation  for  the  owl  on  the  balance 
of  trade. 

Service  Response:  Log  exports  from 
the  Pacific  Northwest  have  been,  on 
average,  3,307  mmbf  annually  for  the 
years  1985-1989,  which  represents 
approximately  1  percent  of  the  value  of 
all  aimual  exports  of  the  United  States. 
The  Service  expects  log  exports  to 
decrease  because  of  higher  stumpage 
prices  resulting  from  critical  habitat 
designation.  Imports  of  finished  wood 
products  may  also  increase.  Thus,  the 
net  impact  on  the  balance  of  trade  may 
be  negative  but  insignificant. 

Issue  69:  Some  questioned  the  degree 
to  which  restricting  log  exports  would 
alleviate  the  timber  supply  shortage  if 
the  proposed  critical  habitat  designation 
was  implemented. 

Service  Response:  Governmental 
export  restrictions  would  increase 
timber  availability  for  local  buyers  and 
would  reduce  competition  for  logs  in  the 
Pacific  Northwest  thus  reducing  costs  to 
local  mills.  The  industry  estimates  that 
on  average,  3,300  mmbf  of  logs  were 
exported  annually  during  the  late  1980s 
(17  percent  of  logs  harvested);  the 
proposed  critical  habitat  designation  is 
equivalent  to  4.5%  of  the  aimual  log 
exports. 

If  domestic  timber  were  to  remain 
inside  the  United  States,  more  milling 
jobs  would  be  available  for  processing 
of  the  logs  that  would  have  been 
exported.  The  Forest  Service  reported 
that  they  expect  decreased  exports  due 
to  increased  stumpage  prices.  An 
industry  analyst  noted  that  in  5  to  10 
years  the  amount  of  log  exports  from  the 
United  States  may  be  reduced  by  50 
percent  without  imposing  export 
restrictions  of  any  kind.  This  would 
result  from  the  increased  stumpage 
prices  in  the  United  States  and  a 
concurrent  significant  reduction  of  the 
supply  of  export-quality  logs. 

Issue  70:  The  effect  of  critical  habitat 
designation  on  the  import  of  foreign 
wood  was  noted  several  times  by 
commentors.  Questions  centered  on 
whether  the  U.S.  government  would  now 
force  the  American  public  to  buy 
essential  wood  and  paper  products,  at 
higher  prices  than  today,  fi-om  foreign 
wood  suppliers  whose  record  of 
environmental  stewardship  and  fiber 
renewal  generally  lag  far  behind  that  of 
the  U.S.  wood  products  industry. 

Service  Response:  If  the  domestic 
demand  for  wood  is  high  at  the  same 
time  supply  from  the  Northwest  is 
restricted  due  to  critical  habitat 
designation  and  exports  continue,  the 


need  to  import  more  foreign  wood  might 
arise.  Without  importing  wood,  local 
mills  might  not  be  able  to  pay  the  higher 
prices  for  logs  in  the  marketplace  and  be 
forced  to  decrease  production.  The  mills 
that  would  be  able  to  obtain  the  higher 
priced  logs  would  most  likely  pass  the 
increased  cost  onto  the  consumer. 
However,  other  parts  of  the  country  (i.e., 
the  Southeast  and  the  Great  Lakes 
region)  might  increase  harvest  activities 
in  response  to  the  increased  stumpage 
prices.  The  supply  from  these  alternative 
sources  might  compensate  for  some  of 
the  increased  prices.  Given  the  huge 
supply  of  timber  in  the  U.S.,  wood 
product  prices  are  unlikely  to  rise 
significantly  over  time  if  we  maintain  a 
competitive  market  with  fi«e  trade. 

Issue  71:  Some  individuals  wanted  to 
know  what  costs  would  result  fi'om 
lawsuits  and  court  actions  due  to  the 
Service’s  failure  to  specifically  state 
which  activities  would  be  allowed  on 
private  lands. 

Service  Response:  It  is  impossible  to 
ascertain  in  advance  the  probable  costs 
of  court  actions  resulting  from  this 
proposed  rule;  however,  the  revised 
proposal  does  not  include  private  lands. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  fixim  this  proposal  will 
be  as  accurate  and  effective  as  possible. 
Consequently,  the  Service  used  the  most 
current  data  available  to  evaluate 
habitat  for  consideration  as  critical 
habitat.  For  example,  the  Service  does 
not  have  current  verified  data  for 
private.  State,  and  tribal  landowners, 
making  it  difficult  to  completely 
evaluate  existing  habitat  for  northern 
spotted  owls.  In  many  portions  of  the 
species’  range,  landowners  (particularly 
State  and  private  lands)  on  adjacent 
lands  have  not  provided  equal  or 
comparable  amounts  of  information. 

Such  discrepancies  have  resulted  in  a 
disproportionate  emphasis  on  those 
private  landowners  who  did  provide 
data  whether  for  this  proposal  or  for 
other  reasons. 

These  problems  exist  to  greater  extent 
with  the  Federal  agencies  (the  Bureau, 
Forest  Service,  and  National  Park 
Service).  Disparities  among  data  sets 
with  respect  to  different  Federal  (and 
State)  agencies  greatly  increased  the 
amount  of  time  required  to  review  the 
information.  The  data  presented  in  this 
rule  were  basically  derived  using  a 
geographic  information  system  (GIS). 
Data  used  in  the  GIS,  including 
landownership,  boundaries  of  HCAs, 
wilderness,  and  the  previous  critical 
habitat  units,  and  other  data  layers  were 
supplied  by  four  Federal  and  three  State 
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agencies.  Significant  problems  were 
encoimtered  with  data  compatibility, 
and  the  Service  has  worked  diligently  to 
eliminate  these  errors  to  the  maximum 
extent  possible.  This  problem  coupled 
with  the  lack  of  a  common  data  base 
continues  to  hamper  efforts  to  tabulate, 
track,  and  compare  areas  (e.g.,  spotted 
owl  pairs,  acres  and  condition  of 
habitat).  Comments  are  solicited  to  help 
correct  remaining  problems  in  the 
database. 

In  addition,  different  definitions  of 
suitable  habitat,  which  do  not 
necessarily  reflect  biological  differences 
between  provinces,  continue  to  be  used 
by  the  agencies.  Finally,  a  lack  of 
understanding  of  the  effects  of  various 
silvicultural  prescriptions  continues  to 
lead  to  misinterpretations  on  the 
impacts  of  such  harvest  applications. 

The  Service  would  like  to  reduce  these 
limitations  as  much  as  possible  and 
requests  assistance  in  gathering  any 
data  or  information,  or  in  establishing 
research  projects  that  would  help 
overcome  these  deficiencies  in  the  near 
future. 

Therefore,  comments  or  suggestions 
fium  the  public,  governmental  agencies, 
Indian  Nations,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Suggestions  on  how  any  of  the 
above  deficiencies  or  limitations  could 
be  reduced  or  eliminated; 

(2)  The  reasons  why  any  habitat 
(either  existing  or  additional  areas) 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
section  4  of  the  Act,  particularly  in 
regards  to  the  Service’s  exclusion  of 
tribal,  private,  and  some  State  lands; 

(3)  Information  regarding  actions  that 
should  be  considered  necessary  to 
achieve  recovery  of  the  northern  spotted 
owl  and  the  conditions  that  might  allow 
it  to  be  removed  hrom  the  list  of 
endangered  and  threatened  wildlife  and 
plants  (the  Forest  Service  and  Bureau 
should  include  information  on  the 
relationship  to  existing  or  expected  land 
management  plans); 

(4)  Alternative  methods  to  ensure 
linkage  habitat  in  the  areas  of  concern, 
including  implementation  of  the  50-11- 
40  rule,  or  other  means; 

(5)  Specific  information  on  the  amount 
and  distribution  of  suitable  owl  habitat, 
forest  land  base,  and  numbers  and 
distribution  of  owls  by  landowner  and 
land  designation  (the  Forest  Service, 
Bureau,  and  other  land  managing 
agencies  or  affected  parties  should 
include  updated  information  and  maps); 


(6)  Specific  information  on  the  ability 
or  values  of  proposed  areas  to  support 
other  listed,  proposed,  or  candidate 
species  and  the  relationship  of  this 
proposal  to  maintaining  biodiversity  and 
ecosystem  integrity; 

(7)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  proposed  critical  habitat; 

(8)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat; 

(9)  Economic  values  associated  with 
benefits  of  designating  critical  habitat 
for  the  northern  spotted  owl.  Such 
benefits  include  those  derived  from  non¬ 
consumptive  uses  (e.g.,  hiking,  camping, 
bird  watching,  etc.),  watershed 
protection,  air  quality,  soil  retention, 
fisheries,  “existence  values,"  etc.; 

(10)  The  methodology  the  Service 
mi^t  use,  imder  section  4(b)(2)  of  the 
Act,  in  determining  whether  the  benefits 
of  excluding  an  area  from  critical 
habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat; 

(11)  The  scope  of  timber  harvest 
activities  anticipated  on  Federal  lands, 
or  affected  by  Federal  agencies,  other 
than  Forest  Service  and  Bureau  lands; 
and 

(12)  Non-timber  related  Federal 
activities  (including  Federally  permitted, 
authorized,  or  carried  out  actions 
occurring  on  State  and  private  lands) 
and  economic  costs  associated  with  any 
alternatives  being  considered. 

Public  Hearings 

Section  4(b)(5)(e)  of  the  Act  requires 
that  a  public  hearing  be  held,  if 
requested  within  45  days  of  a  proposed 
rule.  As  indicated  imder  “DATES”  and 
“ADDRESSES”,  the  Service  has  scheduled 
four  public  hearings  on  this  proposal 
due  to  the  anticipated  number  of 
requests  for  such  hearings. 

Parties  wishing  to  make  statements 
for  the  record  should  bring  a  copy  of 
their  statement  to  the  hearing.  In 
anticipation  of  the  large  number  of 
parties  at  each  hearing,  oral  statements 
will  be  limited  to  3  minutes.  There  are 
no  limits  on  the  length  of  the  written 
statement  presented  at  the  hearing  or 
subsequently  submitted  for  the  record. 
Written  comments  will  be  accepted  ft'om 
any  party  until  the  close  of  the  comment 
period  (see  “dates”).  Written 
submissions  will  be  given  the  same 
weight  and  consideration  as  ora) 
comments  presented  at  any  hearing. 

The  Service  intends  to  publish  a  final 
decision  on  this  issue  in  early  December 
of  1991.  The  final  decision  on  this 
proposed  designation  of  critical  habitat 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 


National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitute  a  major  rule  under  Executive 
Order  12291  and  certifies  that  this 
designation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Based  on  the  information  discussed  in 
this  rule  concerning  public  projects  and 
private  activities  within  critical  habitat 
units,  it  is  not  clear  whether  significant 
economic  impacts  will  result  ffom  the 
critical  habitat  designation.  Also,  no 
direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation.  < 

Proposed  Regulations  Promulgation 

PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

§  17.11  [Amended] 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  Ae  “critical  habitat”  entry 
for  “Owl,  norAem  spotted”,  under 
BIRDS,  to  read  “17.95(b)”. 

3.  It  is  proposed  to  amend  §  17.95(b) 
by  adding  critical  habitat  of  the  norAem 
spotted  owl  [Strix  occidentalis  caurina) 
in  Ae  same  alphabetical  order  as  Ae 
species  occurs  in  17.11(h). 

§17.95  Criticai  habitat— fieh  and  wildlife 
***** 

(b)  *  *  * 

***** 

NORTHERN  SPOTTED  OWU  [Strix 
occidentalis  caurina) 

California.  Areas  of  land  and  water  as 
follows: 
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Description  of  C-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Happy  Camp  1983,  and  Hoopa  1^, 
California. 

Del  Norte  and  Siskiyou  Counties 
T.  16  N.,  R.  2  E.,  Secs.  11, 12, 13, 14, 15, 
21,  22,  23,  24,  25,  26,  27,  28,  35,  and  36,  of 
the  Humboldt  Meridian. 

T.  16  N.,  R.  3  E.,  Secs.  1,  7, 12, 13, 14, 

15, 17, 18, 19,  20,  21,  22,  23,  24,  25,  26,  27, 
28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  17  N.,  R.  4  E.,  Unsurveyed  Lands, 
Sees.  1,  2.  3, 9, 10. 11. 12. 14, 15, 16. 17,  20. 
21,  22,  23,  24.  25.  26,  27.  28.  29,  33,  34.  and 

35,  of  the  Humboldt  Meridian. 

T.  16  N.,  R.  4  E.,  Unsurveyed  Lands, 
Secs.  1.  2.  3,  4.  5.  8,  9. 10, 11. 12, 15. 16. 17. 

20,  21,  22.  27,  28,  29.  32,  33,  and  34,  of  the 
Humboldt  Meridian. 

T.  15  N.,  R,  2  E..  Secs.  1.  2, 11. 12, 13, 

14,  23,  and  24.  of  the  Humboldt 
Meridian. 

T.  15  N..  R.  3  E..  Secs.  1.  2.  3. 4.  5,  6.  7. 

8.  9. 10, 11. 12. 13, 14, 15. 16. 17. 18, 19.  20. 

21,  22.  23,  24,  25.  26,  27.  28,  29,  30.  31,  32, 
33,  34,  and  35,  of  the  Humboldt 
Meridian. 

T.  15  N.,  R.  4  E.,  Unsurveyed  Lands, 
Secs.  4.  5,  6.  8. 9, 16, 17,  20,  and  23.  of  the 
Humboldt  Meridian. 

T.  14  N.,  R.  3  E.,  Unsurveyed  Lands, 
Secs.  4.  5, 6, 10, 15. 25,  26,  27,  34,  35.  and 

36,  of  the  Humboldt  Meridian. 

T.  14  N.,  R.  4  E.,  Unsurveyed  Lands, 
Secs.  1,  32,  33,  34,  and  35,  of  the 
Humboldt  Meridian. 

T.  13  N.,  R.  3  E..  Unsurveyed  Lands, 
Secs.  3,  25,  26.  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  13  N.,  R.  4  E.,  Unsurveyed  Lands, 
Secs.  1,  2.  3, 10, 11, 12, 13. 14, 15,  21,  22, 

23,  24.  25,  26,  ,27,  28,  29,  32,  33,  34.  35, 
and  36,  of  the  Humboldt  Meridian. 

T.  13  N.,  R.  5  E..  Unsurveyed  Lands, 
Secs.  6,  7.  8, 17, 18. 19,  20,  29,  30,  31,  and 
32,  of  the  Humboldt  Meridian. 

Excluding  from  the  above  areas  any 
Icmd  within  the  Siskiyou  Wilderness, 
and  any  private  lands. 


w 
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Description  of  C-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983,  California. 

Del  Norte,  Humboldt,  and  Siskiyou 
Counties 

T.  12  N.,  R.  4  E.,  Unsurveyed  Lands, 
Sec.  36,  of  the  Humboldt  Meridian. 

T.  12  N.,  R.  5  E.,  Unsurveyed  Lands, 
Secs.  25,  26,  27,  31,  32,  33,  34,  35,  and  36, 
of  the  Humboldt  Meridian. 

T.  12  N.,  R.  6  E.,  Unsurveyed  Lands, 
Sec.  33,  and  34,  of  the  Humboldt 
Meridian. 

T.  11  N.,  R.  4  E.,  Unsurveyed  Lands, 
Secs.  1, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  33,  34,  35, 
and  36,  of  the  Humboldt  Meridian. 

T.  11  N.,  R.  5  E.,  Unsurveyed  Lands, 
Secs.  1,  2,  3,  4,  5,  6,  7,  8,  9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35,  of 
the  Humboldt  Meridian. 

T.  11  N.,  R.  6  E.,  Unsurveyed  Lands, 
Secs.  3,  4,  5,  6,  7,  8, 17,  and  18,  of  the 
Humboldt  Meridian. 

T.  10  N.,  R.  4  E.,  Unsurveyed  Lands, 
Secs.  1,  2,  3, 10, 11, 12, 13, 14, 15,  22,  23, 
24,  25,  26,  and  27,  of  the  Humboldt 
Meridian. 

T.  10  N.,  R.  5  E.,  Unsiuveyed  Lands, 
Secs.  3,  4,  5,  6,  7, 8,  9, 10, 16, 17,  and  18, 
of  the  Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-3  taken  solely  ht)m 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 

Trinity  and  Humboldt  Counties 

T.  6  N.,  R.  4  E.,  Secs.  13, 14, 15,  21,  22, 
23,  24,  25,  26,  27,  28,  33,  34,  35,  and  36,  of 
the  Humboldt  Meridian. 

T.  6  N.,  R.  5  E.,  Sec.  18, 19,  30,  31,  32, 
and  33,  of  the  Humboldt  Meridian. 

T.  5  N..  R.  4  E.,  Secs.  1,  2,  3,  4, 10, 11, 

12, 13, 14,  23,  24,  and  25,  of  the  Humboldt 
Meridian. 

T.  5  N.,  R.  5  E.,  Secs.  4,  5,  6,  7,  8,  9. 16, 
17, 18, 19,  20,  21,  22,  26,  27,  28,  29,  30,  31, 
32,  33,  34,  and  35,  of  the  Humboldt 
Meridian. 

T.  4  N.,  R.  5  E.,  Secs.  1,  2,  3, 4.  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15,  22,  23,  24,  25,  and 
26,  of  the  Humboldt  Meridian. 

T.  4  N.,  R.  6  E.,  Secs.  6,  and  7,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


[•[in; 
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Description  of  C-4  taken  solely  from 
Bureau  of  Land  Management  Map; 
Garberville  1979,  California. 

Trinity  and  Humboldt  Coimties 
T.  1  N.,  R.  5  E.,  Secs.  1,  2, 10. 11, 12, 13, 
14, 15,  22,  23,  24.  25,  26,  and  27,  of  the 
Humboldt  Meridian. 

T.  1  N..  R.  6  E..  Secs.  5.  6,  7,  8. 18. 19, 

29,  30,  31,  and  32,  of  the  Humboldt 
Meridian. 

T.  1  S.,  R.  5  E..  Secs.  13, 14.  22,  23,  24, 
25.  26.  27,  34,  35,  and  36,  of  the  Humboldt 
Meridian. 

T.  1  S..  R.  8  E..  Secs.  5.  6.  8, 17, 19.  20, 
21,  22,  27,  28,  29.  30,  31,  32,  33,  and  34,  of 
the  Humboldt  Meridian. 

T.  2  S.,  R.  6  E..  Secs.  2.  3,  4,  5,  6,  7,  8.  9, 

10. 11. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23. 
24.  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35. 
and  36,  of  the  Humboldt  Meridian. 

T.  2  S..  R.  5  E.,  Secs.  1,  2, 11. 12, 13. 14, 
23,  and  24,  of  the  Humboldt  Meridian. 

T.  2  S..  R.  7  E..  Secs.  19.  30,  and  31,  of 
the  Humboldt  Meridian. 

T.  3  S.,  R.  6  E..  Secs.  1,  2,  3.  4,  5.  9. 10, 
11, 12, 13,  24,  and  25,  of  the  Humboldt 
Meridian. 

T.  3  S..  R.  7  E..  Secs.  4,  5.  6,  7.  8,  9. 15, 

16. 17. 18. 19,  20,  21,  22.  27,  28.  29.  30,  31, 
32,  and  33,  of  the  Humboldt  Meridian. 

T.  4  S.,  R.  7  E.,  Secs.  5,  6,  7.  and  8,  of 
the  Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-5-C  taken  solely 
from  Bureau  of  Land  Management  Map; 
Happy  Camp  1983,  California  and 
Oregon. 

Siskiyou  County 

T.  19  N.,  R.  7  E.,  Unsurveyed  Lands, 
Secs.  33,  34,  35,  and  36,  of  the  Humboldt 
Meridian. 

T.  18  N.,  R.  7  E.,  Unsiu^eyed  Lands, 
Secs.  1,  2,  3,  4,  5,  8,  9, 10, 11, 12, 13, 14, 15, 
16, 17,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  and  35,  of  the  Humboldt 
Meridian. 

T.  18  N.,  R.  7  E.,  Sec.  36,  of  the 
Humboldt  Meridian. 

T.  17  N.,  R.  7  E.,  Secs.  1,  2,  and  3,  of  the 
Humboldt  Meridian. 

T.  19  N.,  R.  8  E.,  Unsurveyed  Lands, 
Secs.  31,  32,  and  33,  of  the  Humboldt 
Meridian. 

T.  18  N.,  R.  8  E.,  Unsurveyed  Lands, 
Secs.  4,  5,  6,  7. 8,  9, 16, 17, 18, 19,  20,  21, 

28  29,  30,  and  33,  of  the  Humboldt 
Meridian. 

T.  18  N.,  R.  8  E.,  Sec.  31,  of  the 
Humboldt  Meridian. 

T.  17  N.,  R.  8  E.,  Secs.  4,  and  6,  of  the 
Humboldt  Meridian. 

T.  48  N.,  R.  12  W.,  Unsurveyed  Lands, 
Secs.  19,  20,  21,  27.  28,  34,  and  35.  of  the 
Mt.  Diablo  Meridian. 

T.  48  N..  R.  12  W..  Sec.  36  of  the  Mt. 
Diablo  Meridian. 

T.  47  N.,  R.  12  W.,  Unsiweyed  Lands, 
Secs.  1,  5,  6.  7,  8,  9, 12. 13. 14. 15. 16, 17, 

18. 19.  20,  21.  27.  28,  29,  30.  31,  32,  33.  and 
34,  of  the  Mt.  Diablo  Meridian. 

T.  46  N.,  R.  12  W.,  Secs.  2,  and  3.  of  the 
Mt.  Diablo  Meridian. 

T.  48  N.,  R.  11  W.,  Unsurveyed  Lands, 
Secs.  31,  32,  33,  34,  35.  and  38,  of  the  Mt. 
Diablo  Meridian. 

T.  47  N..  R.  11  W..  Secs.  1,  2.  3. 4.  5.  6. 

7,  8,  9. 10, 11, 12, 13, 14, 15, 16, 19,  20,  21, 
22,  23,  24.  25,  26,  27,  28,  29,  30.  31.  32,  33, 
34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  48  N..  R.  10  W..  Secs.  31.  and  32.  of 
the  Mt.  Diablo  Meridian. 

T.  47  N..  R.  10  W.,  Secs.  4,  5.  6.  7,  8.  9. 

18. 19,  20,  and  30,  of  the  Mt.  Diablo 
Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Red  Butte  Wilderness, 
and  any  private  lands. 
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Description  of  C-6  taken  solely  from 
Bureau  of  Land  Management  Map; 
Happy  Camp  1963,  California  and 
Oregon. 

Siskiyou  County 

T.  16  N.,  R.  8  E.,  Unsurveyed  Lands, 
Secs.  9, 15,  21,  22,  27,  28,  33,  and  34,  of 
the  Hmnboldt  Meridian. 

T.  16  N„  R.  8  E.,  Sec.  16  of  the 
Humboldt  Meridian. 

T.  45  N.,  R.  12  W.,  Unsurveyed  Lands, 
Secs.  1.  2.  3,  4,  5,  6,  7,  8,  9, 10, 11, 12, 13, 

14. 15. 16. 17. 18. 19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Mt.  Diablo  Meridian. 

T.  46  N..  R.  12  W..  Secs.  25,  26,  31,  32, 
33,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  46  N.,  R.  11  W.,  Secs.  27,  28,  29,  30, 
31,  32,  33,  and  34,  of  the  Mt.  Diablo 
Meridian. 

T.  45  N..  R.  11  W.,  Secs.  4,  5,  6,  7,  8,  9, 

10. 11. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35,  of 
the  Mt.  Diablo  Meridian. 

T.  44  N„  R.  11  W.,  Unsurveyed  Lands, 
Secs.  4,  5,  6,  7,  8,  and  9,  of  the  Mt.  Diablo 
Meridian.  ' 


T.  44  N„  R.  11  W.,  Secs.  2,  and  3,  of  the  T.  15  N.,  R.  8  E.,  Unsurveyed  Lands, 
Mt.  Diablo  Meridian.  Sec.  3,  of  the  Humboldt  Meridian. 

T.  44  N.,  R.  12  W.,  Unsurveyed  Lands,  Excluding  from  the  above  areas  any 
Secs.  1,  2,  3,  4,  5,  and  12,  of  the  Mt.  land  within  the  Marble  Mountain 

Diablo  Meridian.  Wilderness,  and  any  private  lands. 


Description  of  C-7  taken  solely  from 
Bureau  of  Land  Management  Map; 

Yreka  1979,  and  Happy  Camp  19^, 
California  and  Oregon. 

Siskiyou  Coimty 

T.  44  N.,  R.  9  W.,  Secs.  4,  9,  and  10,  of 
the  Mt.  Diablo  Meridian.  T.  45  N.,  R.  9 
W.,  Secs.  5,  6,  7,  8,  9, 10, 16, 17, 18, 19,  20, 
29,  30,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  45  N.,  R.  10  W.,  Secs.  1,  2, 11, 12, 13, 
14,  22,  23,  24,  and  26.,  of  the  Mt.  Diablo 
Meridian. 

T.  46  N.,  R.  9  W.,  Secs.  20,  29,  30,  31, 
and  32,  of  the  Mt.  Diablo  Meridian. 

T.  46  N.,  R.  10  W..  Secs.  25,  26,  27.  28, 
33,  34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-8  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983,  and  Happy  Camp  1983, 
California. 

Siskiyou  County 

T.  15  N.,  R.  7  E.,  Unsurveyed  Lands, 
Secs.  14, 15, 16,  21,  22,  23,  26,  27,  28,  33, 
34,  35,  and  36,  of  the  Humboldt 
Meridian. 

T.  14  N.,  R.  6  E.,  Secs.  13, 14,  22,  23,  24, 
25.  26,  27.  28,  33.  34,  35,  and  36.  of  the 
Humboldt  Meridian. 

T.  14  N..  R.  7  E.,  Unsurveyed  Lands, 
Secs.  2,  3.  4,  5,  8,  9. 12. 16, 17, 18, 19,  20, 
21,  28,  29,  30,  31,  32,  and  33,  of  the 
Hiunboldt  Meridian. 

T.  14  N.,  R.  8  E.,  Unsurveyed  Lands, 
Secs.  7,  8,  and  12,  of  the  Humboldt 
Meridian. 

T.  13  N.,  R.  6  E.,  Unsurveyed  Lands, 
Secs.  1,  2.  3.  4,  5,  8,  9. 10, 11, 12. 13. 14. 15, 
16. 17,  20.  21,  22.  23,  24,  25,  26.  27,  35.  and 
36,  of  the  Humboldt  Meridian. 

T.  13  N.,  R.  7  E.,  Unsurveyed  Lands, 
Secs.  4.  5.  6,  7.  8.  9.  31,  32,  33,  and  34.  of 
the  Humboldt  Meridian. 

T.  12  N..  R.  6  E.,  Unsurveyed  Lands, 
Secs.  1,  2. 11, 12. 13, 14,  23.  and  24,  of  the 
Humboldt  Meridian. 

T.  12  N.,  R.  7  E.,  Unsurveyed  Lands, 
Secs.  3.  4.  5,  6,  7,  8, 17, 18. 19,  32.  and  33, 
of  the  Humboldt  Meridian. 

T.  11  N.,  R.  7  E.,  Unsurveyed  Lands, 

Sec.  1.  2,  3,  4,  5, 10. 11, 12, 13. 14.  22,  23. 

24,  26,  and  27,  of  the  Humboldt 
Meridian. 


T.  11  N.,  R.  8  E.,  Unsurveyed  Lands, 
Secs.  19.  20,  21.  29,  and  30,  of  the 
Humboldt  Meridian. 

T.  41  N.,  R.  12  W.,  Unsurveyed  Lands, 
Secs.  25,  26,  27.  34,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  41  N.,  R.  11  W.,  Unsurveyed  Lands, 
Secs.  30,  31,  and  32,  of  the  Mt.  Diablo 
Meridian. 


T.  40  N.,  R.  12  W.,  Unsurveyed  Lands, 
Secs.  10, 11, 12, 13, 14. 15. 16. 17, 18,  23, 
and  24,  of  the  Mt.  Diablo  Meridian. 

T.  40  N.,  R.  11  W.,  Unsurveyed  Lands, 
Secs.  7.  and  8,  of  the  Mt.  Diablo 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Marble  Mountain 
Wilderness,  and  any  private  lands. 


Description  of  C-9  taken  solely  from 
Bureau  of  Land  Management  Map; 
Happy  Camp  1983,  California  and 
Oregon. 

Siskiyou  Coimty 

T.  43  N.,  R.  11  W.,  Unsurveyed  Lands, 
Secs.  24,  25,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  42  N.,  R.  11  W.,  Secs.  1,  and  12,  of 
the  Mt.  Diablo  Meridian. 

T.  42  N.,  R.  10  W.,  Sec.  6,  of  the  Mt. 
Diablo  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Marble  Mountain 
Wilderness,  and  any  private  lands. 


/ 
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Description  of  C-10  taken  solely  from 

Bureau  of  Land  Management  Map:  oWEB  pn  o  uiF«t 

Hoopa  1983,  Mount  Shasta  1973,  \  * — * - * — * - * - * 

California  plTX  >  'i 

Siskiyou  County  \ 

T.  42  N.,  R.  10  W.,  Unsurveyed  Lands,  7,42^  ^  T.42N.  i ! 

Secs.  33,  34,  and  35,  of  the  Mt.  Diablo  T.41N,y  T.41N.  ( 

Meridian.  MARBLE  MOUNT  AIN  I 

T.  41  N.,  R.  10  W.,  Unsurveyed  Lands,  WILDERNESS 
Secs.  2,  3,  4,  5,  8,  9, 10, 11, 14, 15, 16,  20, 

21,  22,  23,  28,  29,  31,  32,  and  33,  of  the  Mt. 

Diablo  Meridian. 

T.  40  N.,  R.  11  W.,  Unsurveyed  Lands, 

Secs.  13,  25,  26,  34,  35,  and  36,  of  the  Mt. 

Diablo  Meridian. 

T.  40  N.,  R.  10  W.,  Unsurveyed  Lands, 

Secs.  7,  8,  9, 10, 11, 14, 15, 16, 17, 18, 19, 

20,  21,  22,  23,  26,  27.  28,  29,  30,  31,  32,  33, 

34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  11  W„  Unsurveyed  Lands, 

Secs.  1,  2,  3,  4,  5,  6,  7,  8,  9, 10, 11, 12. 13. 

14, 15. 16. 17. 18,  20.  21.  22.  23.  24,  25,  26, 

27,  28,  29.  32,  33.  34,  35,  and  36.  of  the  Mt.  p  _ 

Diablo  Meridian.  L^  J 

T.  39  N„  R.  12  W.,  Unsurveyed  Lands,  |  "\_-i 

Secs.  11. 12, 13, 14,  23,  24,  25,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  10  W.,  Unsurveyed  Lands, 

Secs.  4.  5.  6,  7,  8.  9, 16, 17, 18. 19.  20,  21, 

30,  31,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  38  N.,  R.  12  W.,  Unsurveyed  Lands, 

Secs.  1,  2, 10, 11, 12, 13. 14, 15,  22,  28,  and 
24,  of  the  Mt.  Diablo  Meridian. 

T.  38  N.,  R.  11  W.,  Unsurveyed  Lands, 

Secs.  3,  4,  5.  8,  9. 17.  and  18,  of  the  Mt. 

Diablo  Meridian. 

T.  40  N.,  R.  12  W.,  Unsurveyed  Lands 
Sec.  31,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Marble  Moimtain 
Wilderness,  Russian  Wilderness,  and 
any  private  lands. 


RUSSIAN 

WILDERNESS 
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Description  of  C-11  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983,  and  Hayfork  1982, 
California. 

Humboldt  and  Trinity  Counties 

T.  9  N.,  R.  5  E.,  Unsurveyed  Lands, 
Secs.  1, 11, 12, 13, 14,  23,  24,  25,  26,  and 
36,  of  the  Humboldt  Meridian. 

T.  9  N.,  R.  6  E.,  Unsurveyed  Lands, 
Secs.  5,  6,  7,  8,  9, 16, 17, 18, 19,  20,  21,  28, 
29,  30,  31,  32,  and  33,  of  the  Humboldt 
Meridian. 

T.  8  N.,  R.  5  E.,  Unsurveyed  Lands, 
Sec.  1, 12, 13,  25,  26,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  8  N.,  R.  6  E.,  Unsurveyed  Lands, 
Secs.  4,  5,  6,  7,  8,  9, 14, 15, 16, 17, 18, 19, 
20,  21,  22,  23,  27,  28,  29,  30,  31,  32,  33,  34, 
and  35,  of  the  Humboldt  Meridian. 

T.  7  N.,  R.  5  E.,  Unsurveyed  Lands, 
Secs.  1,  2,  3, 10, 11,  and  12,  of  the 
Humboldt  Meridian. 

T.  7  N.,  R.  6  E.,  Unsurveyed  Lands, 
Secs.  1,  2,  3,  4,  5,  6,  7,  8,  9, 10, 11, 12, 13, 

14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  32,  33,  34,  35,  and  36,  of 
the  Humboldt  Meridian. 

T.  7  N.,  R.  7  E.,  UnsiUT^eyed  Lands, 
Secs.  6,  7, 10, 11, 12, 13, 14, 15, 16, 18, 19, 
20,  21,  22,  23,  24,  25.  26.  27,  28,  29,  30,  31, 

32,  33,  34,  35,  and  36,  of  the  Humboldt 
Meridian. 

T.  7  N.,  R.  8  E.,  Unsurveyed  Lands, 
Secs.  17, 18, 19,  20,  29,  and  30,  of  the 
Humboldt  Meridian. 

T.  6  N.,  R.  6  E.,  Unsurveyed  Lands, 
Secs.  1,  2,  3.  4, 11, 12. 13, 14,  23,  and  24, 
of  the  Humboldt  Meridian. 

T.  6  N.,  R.  7  E.,  Unsurveyed  Lands, 
Secs.  1.  2.  3,  4,  5.  6,  7.  8.  9. 10, 11, 12. 13, 

14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  32,  33,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  6  N.,  R.  8  E.,  Unsurveyed  Lands, 
Secs.  18, 19,  20,  23,  30,  31,  and  32,  of  the 
Humboldt  Meridian. 

T.  5  N..  R.  7  E.,  Secs.  1,  2,  3. 11,  and  12, 
of  the  Humboldt  Meridian. 

T.  5  N.,  R.  8  E.,  Secs.  5,  6,  9,  and  21,  of 
the  Humboldt  Meridian. 

T.  34  N..  R.  12  W.,  Sec.  6, 14, 18,  23,  24, 
25,  26.  and  27,  of  the  Mt.  Diablo 
Meridian. 

T.  36  N.,  R.  11  W.,  Unsurveyed  Lands. 
Sec.  29,  30,  31,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  36  N.,  R.  12  W.,  Unsurveyed  Lands, 
Secs.  25,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  35  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sec.  6,  7, 17, 18, 19,  20,  29,  30,  31.  32,  and 

33,  of  the  Mt.  Diablo  Meridian. 

T.  35  N.,  R,  12  W.,  Unsurveyed  Lands, 
Sec.  12,  of  the  Mt.  Diablo  Meridian. 


T.  34  N..  R.  10  W.,  Sec.  5,  6,  7.  8. 17. 18, 
19,  20,  29,  30,  31,  and  32,  of  the  Mt. 

Diablo  Meridian. 

T.  33  N.,  R.  11  W.,  Sec.  1,  and  12,  of  the 
Mt.  Diablo  Meridian. 


T.  33  N.,  R.  10  W..  Secs.  5.  6.  7.  and  8. 
of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 


T.  34  N..  R.  11  W.,  Sec.  1,  2.  3, 4.  5.  8.  9, 

10. 11. 12, 13. 14. 15. 16, 17, 19,  20.  21,  22. 
23,  24,  25,  26,  27,  28,  29,  30,  34,  35  and  36, 
of  the  Mt.  Diablo  Meridian. 


Hi 
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Description  of  C-12  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 

Trinity  County 

T.  5  N.,  R.  7  E..  Secs.  27,  28.  29,  31,  32, 
33,  and  34,  of  the  Humboldt  Meridian. 

T.  4  N.,  R.  7  E..  Secs.  1.  2,  3. 4,  5,  8,  7.  8, 
9, 10. 11, 12, 13. 14. 15. 18.  22,  23,  24,  25, 
26.  27.  33.  34,  35.  and  36.  of  the  Humboldt 
Meridian. 

T.  4  N.,  R.  6  E.,  Secs.  12,  and  13,  of  the 
Humboldt  Meridian. 

T.  3  N.,  R.  7  E.,  Secs.  2,  and  3,  of  the 
Humboldt  Meridian. 

T.  4  N..  R.  8  E.,  Secs.  4,  5,  6.  7.  8,  9. 16. 

17. 18, 19.  20,  21,  28,  29,  30,  31,  32,  and  33, 
of  the  Humboldt  Meridian. 

T.  3  N..  R.  8  E.,  Secs.  8,  9, 16,  and  17,  of 
the  Humboldt  Meridian. 

T.  33  N.,  R.  12  W..  Secs.  2.  3,  4,  5.  6,  7, 

8.  9. 10, 11. 12, 13, 14, 15, 16, 17, 18, 19,  20. 
21,  22,  23,  24,  25.  26,  27.  28.  29.  30.  31,  32. 
33,  34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  32  N..  R.  12  W.,  Secs.  1.  2,  3. 4,  5,  6, 

7,  8, 11. 12, 13, 14,  23,  and  24,  of  the  Mt. 
Diablo  Meridian. 


T.  33  N..  R.  11  W.,  Secs.  18. 19,  20.  27,  8,  9. 10, 11, 17, 18.  and  19.  of  the  Mt. 

28,  29,  30,  31,  32,  33.  34,  and  35,  of  the  Mt.  Diablo  Meridian. 

Diablo  Meridian.  Excluding  any  private  lands  within 

T.  32  N.,  R.  11  W.,  Secs.  2,  3, 4,  5.  6,  7,  the  above  area. 


Description  of  C-14  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979,  and  Red  Bluff  1979, 
California. 

Trinity  and  Shasta  Counties 
T.  30  N..  R.  11  W..  Secs.  13,  24,  25.  26, 
35,  and  36,  of  the  Mt.  Diablo  Meridian. 

T.  30  N.,  R.  10  W.,  Secs.  1.  2,  4,  5, 11, 

12. 13. 14. 15. 18. 19,  20,  21,  22.  23,  24,  25, 
26,  28,  29,  30,  31,  32,  and  33,  of  the  Mt. 
Diablo  Meridian. 

T.  29  N.,  R.  11  W..  Secs.  1,  2. 11. 12, 13, 
and  24,  of  the  Mt.  Diablo  Meridian. 

T.  29  N..  R.  10  W..  Secs.  4,  5,  6,  7,  8,  9, 

17. 18. 19.  and  20,  of  the  Mt.  Diablo 
Meridian. 

T.  30  N.,  R.  9  W.,  Secs.  7, 17,  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Chanchelulla 
Wilderness,  and  any  private  lands. 
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Description  of  C-18  taken  solely  from 
Bureau  of  Land  Management  Maps; 

Lakeport  1975,  and  Willows  1975, 

California. 

Lake,  Glenn,  and  Mendocino  Counties 
T.  19  N.,  R.  7  W.,  Secs.  4,  5,  6,  7,  8,  9, 

17, 18,  and  19,  of  the  Mt.  Diablo 
Meridian. 

T.  19  N..  R.  8  W.,  Secs.  1,  2,  3, 4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 18, 17, 18, 19,  20, 

21,  22,  23,  24,  27.  28,  29.  30,  33,  and  34,  of 
the  Mt.  Diablo  Meridian. 

T.  19  N..  R.  9  W„  Secs.  1,  2,  3,  4,  5,  8,  9. 

10. 11, 12, 13. 14, 15, 16, 17,  20,  21,  22.  23, 

24,  25,  26,  27.  28,  and  29,  of  the  Mt. 

Diablo  Meridian. 

T.  19  N.,  R.  10  W..  Secs.  1.  2.  3, 11. 12, 

13, 14,  and  24,  of  the  Mt.  Diablo 
Meridian. 

T.  20  N.,  R.  7  W.,  Secs.  31,  and  32,  of 
'  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  8  W..  Secs.  28.  31,  32,  33, 

34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  20  N..  R.  9  W.,  Secs.  28,  29,  32,  33, 
and  34,  of  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  10  W.,  Secs.  25,  35.  and  36, 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-19  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Ukiah  1981,  Lakeport  1975,  and  Covelo 
1981,  California. 

Mendocino  and  Lake  Counties 

T.  18  N.,  R.  10  W..  Secs.  4,  5.  8.  and  9, 
of  the  Mt.  Diablo  Meridian. 

T.  18  N..  R.  11  W.,  Secs.  1,  2,  4,  5,  8. 11, 
and  12,  of  the  Mt.  Diablo  Meridian. 

T.  19  N.,  R.  10  W..  Secs.  19.  30,  and  31, 
of  the  Mt.  Diablo  Meridian. 

T.  19  N.,  R.  11  W.,  Secs.  6,  7,  8, 16, 17, 
18, 19.  20.  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34.  35.  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  19  N.,  R.  12  W.,  Secs.  1,  2, 12, 13, 
and  25,  of  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  11  W..  Secs.  19.  20, 21,  27, 
28,  29,  30,  31,  and  33,  of  the  Mt.  Diablo 
Meridian. 

T.  20  N..  R.  12  W.,  Secs.  24,  25,  35,  and 
36,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


Description  of  C-20  taken  solely  from 
Bureau  of  Land  Managment  Maps; 
Ukiah  1981,  and  Lakeport  1975, 
California. 

Mendocino  and  Lake  Counties 
T.  17  N.,  R.  10  W.,  Secs.  2,  3.  4,  5,  8,  9. 
16, 17,  20,  21,  and  28,  of  the  Mt.  Diablo 
Meridian. 

T.  17  N.,  R.  11  W.,  Secs.  1, 11, 12,  and 
14,  of  the  Mt.  Diablo  Meridian. 

T.  18  N.,  R.  10  W.,  Secs.  20.  26,  27,  28, 
29,  32,  33,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  18  N.,  R.  11  W.,  Secs.  24,  25,  and  36, 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-23  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983,  and  Moimt  Shast  1979, 
California. 

Siskiyou  County 

T.  38  N.,  R.  11  W.,  Unsurveyed  Lands, 
Secs.  13,  and  25,  of  the  Mt.  Diablo 
Meridian. 

T.  38  N.,  R.  10  W.,  Unsurveyed  Lands, 
Secs.  8,  9, 15, 16, 17, 18, 19,  20,  21,  22,  25, 
and  30,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 
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Description  of  C-24  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Siskiyou  County 

T.  39  N.,  R.  10  W.,  Secs.  24,  and  25,  of 
the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  9  W.,  Secs.  19,  20,  29,  and 
30,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 


Description  of  C-25  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Siskiyou  and  Trinity  Counties 
T.  39  N.,  R.  9  W.,  Secs.  12, 13,  and  23, 
of  the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  8  W.,  Secs.  17,  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 
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Description  of  C-26  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Siskiyou  Coimty 

T.  40  N..  R.  8  W.,  Sec.  34.  of  the  Mt. 
Diablo  Meridian. 

T.  39  N..  R.  8  W.,  Sec.  9.  of  the  Mt. 
Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 


Description  of  C-27  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Siskiyou  and  Trinity  Coimties 
T.  41  N.,  R.  7  W.,  Secs.  32,  33,  and  34, 
of  the  Mt.  Diablo  Meridian. 

T.  40  N.,  R.  7  W..  Secs.  2,  3,  4,  9. 10. 11, 
14, 15,  and  16,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-28  taken  solely  from 
Bureau  of  Land  Management  Map; 

Yreka  1979,  California. 

Siskiyou  County 

T.  48  N..  R.  3  W..  Sec.  32.  of  the  Mt. 
Diablo  Meridian. 

T.  47  N.,  R.  3  W..  Secs.  4,  5.  8. 17.  32. 
and  34,  of  the  Mt.  Diablo  Meridian. 

T.  47  N.,  R.  4  W..  Secs.  13.  23.  24.  25. 

26,  33,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  46  N.,  R.  4  W..  Secs.  1,  2,  3.  9. 10. 11, 
12. 13. 14, 15,  23,  24,  25,  26,  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  46  N..  R.  3  W..  Secs.  2,  3,  4.  5.  8,  9. 
10. 11. 12. 13. 14, 15, 16. 17,  20.  21,  22,  23, 
24,  25,  26,  27,  28,  29,  32,  33,  34.  35,  and  36, 
of  the  Mt.  Diablo  Meridian. 

T.  46  N.,  R.  2  W..  Secs.  7.  8. 17, 18, 19, 
20,  29,  30,  31.  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  45  N..  R.  3  W.,  Secs.  2,  3,  4.  and  10, 
of  the  Mt.  Diablo  Meridian. 

T.  45  N.,  R.  4  W.,  Secs.  1.  2.  and  12.  of 
the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-29  taken  solely  from 
Bureau  of  Land  Management  Map; 
Redding  1979,  California. 

Trinity  and  Shasta  Counties 

T.  35  N.,  R.  9  W..  Secs.  19,  20,  28.  29, 
33,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  34  N.,  R.  9  W.,  Secs.  1.  2,  3,  4,  7,  8,  9, 
10, 12, 13, 18,  and  24,  of  the  Mt.  Diablo 
Meridian. 

T.  34  N..  R.  8  W..  Secs.  5,  6,  7,  8,  9, 13. 
14, 15, 16, 17, 18. 19.  21.  22.  23.  24,  25,  26, 
27.  28,  29,  30,  31,  32,  33,  34,  and  35,  of  the 
Mt.  Diablo  Meridian. 

T.  33  N..  R.  8  W..  Secs.  2,  3,  4.  5, 10. 
and  11,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Clair  Engle  Lake,  the 
Trinity  Alps  Wilderness,  and  any 
private  lands. 


40050 
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Description  of  C-30  taken  solely  from 
Bureau  of  Land  Management  Map; 
Redding  1979,  California. 

Trinity  County 

T.  36  N.,  R.  8  W.,  Secs.  29,  and  32,  of 
the  Mt.  Diablo  Meridian. 

T.  35  N.,  R.  9  W.,  Secs.  1, 11, 12, 14, 
and  15,  of  the  Mt.  Diablo  Meridian. 

T.  35  N.,  R.  8  W.,  Secs.  1,  2,  5,  6,  7,  8,  9, 

10, 11, 12, 14, 15, 16, 17, 18, 19,  20,  21,  22, 
and  24,  of  the  Mt.  Diablo  Meridian. 

T.  35  N.,  R.  7  W.,  Secs.  8,  7,  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
Clair  Engle  Lake,  and  any  private  lands. 


X 


I 


Description  of  C-31  taken  solely  from  < 
Bureau  of  Land  Management  Map; 

Redding  1979,  and  Mount  Shasta  1979, 
California. 

Trinity  and  Shasta  Counties 
T.  36  N.,  R.  7  W.,  Secs.  1, 12, 13, 14, 15, 

22,  23,  24,  25,  26,  27,  28.  34,  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  36  N.,  R.  6  W.,  Secs.  1.  2,  3,  4.  6,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20. 

21,  22,  23.  26,  27,  28,  29,  30,  31,  32,  33,  34, 

35,  and  36,  of  the  Mt.  Diablo  Meridian. 

T.  36  N..  R.  5  W.,  Secs.  5.  6,  7, 8. 17, 
and  18,  of  the  Mt.  Diablo  Meridian. 

T.  35  N.,  R.  8  W.,  Sec.  36,  of  the  Mt. 
Diablo  Meridian. 

T.  35  N..  R.  7  W..  Secs.  1,  2,  3.  4.  5.  9. 

10. 11. 12. 14. 15. 16. 17. 18. 19,  20,  21,  22, 

28,  27,  28,  29,  30,  31,  32.  and  34,  of  the  Mt. 
Diablo  Meridian. 

T.  35  N.,  R.  6  W..  Secs.  1,  2,  3. 4.  5,  6,  7, 

8,  9, 10, 11, 12, 14. 15, 16, 17. 18,  20,  22, 
and  26,  of  the  Mt.  Diablo  Meridian.T.35 
N.,  R.  5  W.,  Secs.  6,  7,  and  18,  of  the  Mt. 
Diablo  Meridian. 

T.  34  N..  R.  7  W..  Sec.  6,  of  the  Mt. 

Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  Clair  Engle  Lake,  and  any 
private  lands. 
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Description  of  C-32  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Trinity  County 

T.  37  N.,  R.  8  W.,  Secs.  10, 12, 13, 14, 

15, 16,  22,  23,  24,  and  26,  of  the  Mt. 
Diablo  Meridian. 

T.  37  N.,  R.  7  W.,  Secs.  7, 18, 19,  and 
30,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 


40051 


Description  of  C-33  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Trinity  Coimty 

T.  38  N.,  R.  8  W.,  Secs.  24,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  38  N.,  R.  7  W.,  Secs.  8, 18, 17, 18, 19, 
20,  30,  and  31,  of  the  Mt.  Diablo 
Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 


C-33 
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Description  of  C-34  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Trinity  County 

T.  40  N.,  R.  7  W.,  Secs.  32,  and  34,  of 
the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  7  W.,  Secs.  4,  5,  6,  8,  9, 10, 
16, 17,  20,  21,  22,  26,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  39  N.,  R.  6  W.,  Sec.  30,  of  the  Mt. 
Diablo  Meridian. 

T.  38  N.,  R.  7  W.,  Secs.  2,  and  12,  of  the 
Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-37  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mo\mt  Shasta  1979,  Cdifomia. 

Siskiyou  County 

T.  40  N.,  R.  5  W.,  Secs.  10. 11, 12. 13, 
14, 15, 16.  21,  22,  23,  24.  25,  26,  27,  28,  33, 
34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  39  N.,  R.  5  W..  Secs.  1,  2,  3, 10, 11. 
12. 13, 14.  IS,  22,  23,  and  24,  of  the  Mt. 
Diablo  Meridian. 

T.  39  N.,  R.  4  W.,  Secs.  6,  7.  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  areas. 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


Description  of  C-38  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Shasta  County 

T.  38  N.,  R.  4  W.,  Secs.  18,  20,  and  30, 
of  the  Mt.  Diablo  Meridian. 

T.  38  N..  R.  5  W.,  Sec.  36,  of  the  Mt. 
Diablo  Meridian. 

T.  37  N.,  R  5  W.,  Secs.  1,  2, 11, 12,  and 
13,  of  the  Mt.  Diablo  Meridian. 

T.  37  N.,  R.,  4  W.,  Secs.  6.  7,  8. 17,  and 
18,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


I 

I 


Description  of  C-39  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Siskiyou  County 

T.  41  N.,  R.  4  W.,  Secs.  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  3  W.,  Sec.  31,  of  the  Mt. 
Diablo  Meridian. 

T.  40  N.,  R.  4  W.,  Secs.  1.  2, 11, 12,  and 
13,  of  the  Mt.  Diablo  Meridian. 

T.  40  N.,  R.  3  W.,  Sec.  6,  and  7,  of  the 
Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Mount  Shasta 
Wilderness,  and  any  private  lands. 
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Description  of  C-42  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Mount  Shasta  1979,  and  McArthur  1978, 
California.  • 

Shasta  County 

T.  38  N.  R.  3  W.,  Secs.  4,  8,  9. 13, 14. 15, 
16, 17, 18, 19,  20,  21,  22,  23,  24,  25,  26,  27, 
28,  29,  30,  31,  32,  33,  34.  35,  and  36,  of  the 
Mt.  Diablo  Meridian. 

T.  38  N..  R.  2  W.,  Secs.  18. 19.  24.  25. 

26.  28.  30.  31.  32.  33.  34.  35.  and  36.  of  the 
Mt.  Diablo  Meridian. 

T.  38  N.,  R.  1  W.,  Secs.  14. 15. 18. 19. 

20.  21.  22.  23.  24,  25,  26.  27,  28,  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  38  N.,  R.  1  E.,  Secs.  30,  and  31,  of  the 
Mt.  Diablo  Meridian. 

T.  37  N.,  R.  3  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14. 15. 16, 17, 18, 19,  20, 

21,  24,  25,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  37  N.,  R.  2  W.,  Secs.  1.  2,  3.  4,  5.  6.  7. 
8.  9. 10. 11. 12. 13, 14. 15. 18. 17, 18, 19.  20, 
21.  22,  23.  24,  25.  26,  27,  28,  29,  30,  32.  34, 
and  36,  of  the  Mt.  Diablo  Meridian. 

T.  37  N..  R.  1  W..  Secs.  1.  2.  3. 4.  5,  6,  7. 
8.  9. 10. 11. 12, 13. 14, 15, 16, 17, 18. 19,  20. 
21,  22,  26,  27,  28.  29,  30.  32,  33,  and  34.  of 
the  Mt.  Diablo  Meridian. 

T.  37  N.,  R.  1  E.,  Secs.  6,  7,  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-45  taken  solely  from 
Bureau  of  Land  Management  Map; 
McArthur  1978,  and  Burney  1976, 
California. 

Shasta  County 

T.  37  N.,  R.  IE.,  Secs.  24,  25.  34.  35,  and 
36,  of  the  Mt.  Diablo  Meridian. 

T.  37  N..  R.  2  E..  Secs.  18, 19,  20,  26.  27. 
28,  29,  30,  31,  32.  33,  34,  and  35,  of  the  Mt. 
Diablo  Meridian. 

T.  36  N.,  R.  1  E..  Secs.  1,  2,  3.  4, 10, 11. 
12, 13, 14, 15,  22,  23,  24,  25,  26.  27,  34,  and 
35,  of  the  Mt.  Diablo  Meridian. 

T.  36  N..  R.  2  E.,  Secs.  1.  2,  3, 4,  5,  6.  7. 

8.  9, 10, 11, 12, 13. 14. 16, 17, 18, 19,  20, 
and  30,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-47  taken  solely  from 
Bureau  of  Land  Management  Surface- 
Mineral  Management  Status  Map; 
Crescent  City  1983,  California. 

Del  Norte  Coimty 
T.  14  N.,  R.  1  E.,  Secs.  21,  22,  27,  28, 
and  33,  of  the  Hiunboldt  Meridian. 

T.  16  N.,  R.  1  E.,  Secs.  23,  and  28,  of  the 
Humboldt  Meridian. 

Excluding  hnm  the  above  areas  any 
land  within  the  Redwood  National  Park, 
and  any  private  lands. 


Description  of  C-50  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979,  Cape  Mendocino  1979, 
and  Covelo  1981,  California. 

Humboldt  and  Mendocino  Coimties 
T.  2  S.,  R.  3  W.,  Sec.  13,  and  36,  of  the 
Humboldt  Meridian. 

T.  2  S.,  R.  2  W.,  Secs.  18,  22,  26,  27,  28, 
29,  30,  31,  32,  and  33,  of  the  Humboldt 
Meridian. 

T.  3  S.,  R.  2  W.,  Secs.  4,  5,  6,  8,  9, 11, 12, 
13, 14, 15, 16,  22,  23,  24,  25,  and  26,  of  the 
Humboldt  Meridian. 

T.  3  S.,  R.  1  W.,  Secs.  8,  9, 10, 11, 12, 13, 

14. 15. 18. 17. 18. 19,  20,  21,  22,  23,  24,  25, 

26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Humboldt  Meridian. 

T.  3  S.,  R.  1  E.,  Secs.  18, 19,  29,  30,  31, 
and  32,  of  the  Humboldt  Meridian. 

T.  4  S.,  R.  1  W.,  Secs.  1,  2,  3,  4,  5,  9, 10, 

11. 12. 13. 14,  and  15,  of  the  Humboldt 
Meridian. 

T.  4  S.,  R.  1  E.,  Secs.  4,  5,  6,  7,  8,  9, 14, 

15. 16. 17. 18. 19,  20,  21,  22,  23,  24,  25,  26, 

27,  28,  29,  32,  33,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  4  S.,  R.  2  E.,  Secs.  30,  and  31,  of  the 
Humboldt  Meridian. 

T.  5  S.,  R.  1  E.,  Secs.  1,  2,  3,  4, 11, 12, 

13. 14,  23,  24,  and  25,  of  the  Humboldt 
Meridian. 

T.  5  S.,  R.  2  E.,  Secs.  6,  7, 19,  30,  and  31, 
of  the  Humboldt  Meridian. 

T.  24  N.,  R.  19  W.,  Secs.  3,  4,  5,  9,  and 
10,  of  the  Mt.  Diabalo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


[[in; 
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Description  of  C-51  taken  solely  from 
Bureau  of  Land  Management  Map; 
Ukiah  1981,  California. 

Mendocino  County 
T.  18  N.,  R.  18  W.,  Secs.  25,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  18  N..  R.  17  W..  Secs.  13,  20,  21.  22, 
23.  24.  25.  26,  27,  28,  29,  30.  31.  32.  33,  34, 
35,  and  36,  of  the  Mt.  Diablo  Meridian. 

T.  18  N..  R.  18  W..  Secs.  8, 13. 14, 15. 
16, 17, 18, 19,  20,  21.  22,  23.  24,  25.  26,  27, 
28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of  the 
Mt.  Diablo  Meridian. 

T.  18  N.,  R.  15  W.,  Secs.  17, 18, 19,  20. 
21,  22,  23.  24,  25,  26,  27,  28,  29.  30,  31,  32, 
33,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  17  N.,  R.  17  W..  Secs.  1.  2.  3.  4.  5.  6, 

8.  9. 10. 11. 12, 13. 14, 15, 16.  21,  22.  23,  24, 
26,  27,  and  28,  of  the  Mt.  Diablo 
Meridian. 

T.  17  N..  R.  16  W.,  Secs.  1,  3, 4,  5.  6,  7, 

8,  9, 10, 18, 19,  and  30,  of  the  Mt.  Diablo 
Meridian. 

T.  17  N..  R.  15  W..  Secs.  2.  3,  4,  5.  6,  7. 

8.  9. 10, 11. 12, 14, 16, 17. 18,  and  20,  of 
the  Mt.  Diablo  Meridian. 

T.  17  N.,  R.  14  W.,  Secs.  6,  and  7,  of  the 
Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-53  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Hoopa  1983,  and  Hayfork  1982, 
California. 

Humboldt  County 

T.  8  N..  R.  3  E..  Secs.  22.  23.  26,  27.  33. 
34,  and  35,  of  the  Humboldt  Meridian. 

T.  7  N..  R.  3  E..  Secs.  1.  2,  3.  4.  5,  8.  9. 

10, 11, 12, 13, 14,  and  24,  of  the  Humboldt 
Meridian. 

T.  7  N.,  R.  2  E..  Sec.  18,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-54  taken  solely 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 

Humboldt  County 
T.  4  N.,  R.  2  E.,  Sec.  25,  of  the 
Humboldt  Meridian. 

T.  3  N.,  R.  2  E.,  Secs.  1,  and  2,  of  the 
Humboldt  Meridian. 

T.  4  N.,  R.  3  E.,  Sec.  31,  of  the 
Humboldt  Meridian. 

T.  3  N.,  R.  3  E.,  Sec.  6,  of  the  Humboldt 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-55  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 

Humboldt  County 

T.  3  N.,  R.  3  E.,  Secs.  10, 14,  and  15,  of 
the  Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-56  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979,  California. 

Humboldt  County 

T.  1  N.,  R.  4  E.,  Secs.  17,  20,  21,  22,  27, 
34,  and  35,  of  the  Humboldt  Meridian. 

T.  1  S.,  R.  4  E.,  Secs.  1,  2,  and  3,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-57  taken  solely  from 
Bureau  of  Land  Maneigement  Maps; 
Cape  Mendocino  1979,  and  Garberville 
1979,  California. 

Humboldt  County 

T.  2  S.,  R.  2  E.,  Secs.  31,  and  32,  of  the 
Humboldt  Meridian. 

T.  2  S.,  R.  1 E.,  Secs.  12, 13,  and  24, 
Humboldt  Meridian. 

T.  3  S.,  R.  2  E.,  Secs.  5,  6,  7,  8,  9. 16, 17, 
18, 19,  20,  21,  28,  29,  and  30,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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40059 


Description  of  C-58  taken  solely  from 
Bureau  of  Land  Management  Map; 
Garberville  1979,  California. 

Humboldt  County 

T.  4  S.,  R.  5  E.,  Secs.  15,  22,  27,  33,  and 
34,  of  the  Humboldt  Meridian. 

T.  5  S.,  R.  6  E.,  Secs.  2,  3,  and  4,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-62  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Covelo  1981,  and  Carberville  1979, 
California. 

Trinity  County 

T.  5  S..  R.  7  E.,  Secs.  23,  24,  25,  26,  34. 
and  36,  of  the  Humboldt  Meridian. 

T.  5  S..  R.  8  E.,  Secs.  19,  and  30,  of  the 
Humboldt  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Round  Valley  Indian 
Reservation,  and  any  private  lands. 
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Description  of  C-71  taken  solely  from 
Bureau  of  Land  Management  Map; 
Covelo  1981,  California. 

Mendocino  County 
T.  22  N.,  R.  13  W.,  Sec.  33.  of  the  Mt. 
Diablo  Meridian. 

T.  21  S.,  R.  13  W.,  Secs.  3,  and  4,  of  the 
Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-73  taken  solely  from 
Bureau  of  Land  Management  Map; 
Covelo  1981,  California. 

Mendocino  County 
T.  22  N.,  R.  11  W.,  Secs.  18. 19.  20,  28. 
29,  and  30,  of  the  Mt.  Diablo  Meridian. 

T.  22  N..  R.  12  W.,  Secs.  12, 13. 14,  23. 
24,  and  25,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


C-73 
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40061 


Description  of  0-76  taken  solely  from 
Bureau  of  Land  Management  Map; 
Ukiah  1981,  California. 

Mendocino  County 
T.  18  N.,  R.  13  W.,  Secs.  1,  2,  3,  and  11, 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-78  taken  solely  from 
Bureau  of  Land  Management  Map; 
Ukiah  1981,  California. 

Mendocino  County 
T.  16  N.,  R.  14  W.,  Secs.  4,  9, 10, 11, 14, 
15,  22,  23.  25.  26,  and  27.  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  O-20-C  taken  solely 
from  Bureau  of  Land  Management  Map; 
Yreka  1979,  and  Medford  1978,  Oregon 
and  California. 

Siskiyou  County 

T.  48  N.,  R.  9  W..  Secs.  13, 14, 15,  and 
16,  of  the  Mount  Diablo  Meridian 

T.  48  N.,  R.  8  W..  Secs.  13, 14, 15, 16, 
17, 18,  20,  21,  22,  23,  26,  27,  28,  and  29,  of 
the  Mount  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-22-C  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Happy  Camp  1983,  and  Cresent  City 
1983,  California. 

Del  Norte  County 

T.  19  N.,  R.  1  E.,  Secs.  33,  34,  35,  and 
36,  of  the  Humboldt  Meridian. 

T.  19  N.,  R.  2  E.,  Sec.  31,  of  the 
Hiunboldt  Meridian. 

T.  18  N..  R.  1  E.,  Secs.  1,  2,  3, 4, 10, 11, 
12, 14, 15,  22,  23,  26,  and  27,  of  the 
Hiunboldt  Meridian. 

T.  18  N.,  R.  2  E.,  Sec.  6,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  ME-1  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Willows  1975,  and  Covelo  1981, 
California. 

Mendocino,  Glenn,  and  Tehema 
Counties 

T.  20  N.,  R.  9  W.,  Secs.  4,  and  5,  of  the 
Mt.  Diablo  Meridian. 

T.  20  N.,  R.  10  W.,  Secs.  1,  2,  3,  4,  5,  6, 
10,  and  11,  of  the  Mt.  Diablo  Meridian. 

T.  21  N.,  R.  9  W.,  Secs.  29,  32,  and  33, 
of  the  Mt.  Diablo  Meridian. 

T.  21  N.,  R.  10  W..  Secs.  1,  2,  3,  4,  5,  8, 

7,  8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  22  N.,  R.  8  W.,  Secs.  7, 18, 19,  20,  29, 
30,  31,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  22  N..  R.  9  W.,  Secs.  1,  2,  3, 4,  5,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17,  20,  21,  22,  23, 

24,  25,  26,  27,  28,  29,  32,  and  33,  of  the  Mt. 
Diablo  Meridian. 

T,  22  N.,  R.  10  W.,  Secs.  1,  2, 13, 16, 17, 
18, 19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  22  N.,  R.  11  W.,  Secs.  13,  23,  24,  and 

25,  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  8  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 14, 15, 16, 17, 18, 19,  20,  21,  22, 
23,  24,  28,  29,  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  9  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 


21,  22,  23,  24,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  10  W.,  Secs.  1,  2, 10, 11, 12, 
13, 14, 15,  23,  24,  25,  26,  35,  and  36,  of  the 
Mt.  Diablo  Meridian. 

T.  24  N.,  R.  8  W.,  Secs.  14, 15,  21,  22, 
23,  25,  26,  27,  28,  31,  32,  33,  34,  and  35,  of 
the  Mt.  Diablo  Meridian. 

T,  24  N.,  R.  9  W.,  Secs.  6,  7, 18, 19,  30, 


31,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  24  N.,  R.  10  W.,  Secs.  1, 11, 12, 13, 
14,  24,  25,  26,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  25  N.,  R.  9  W.,  Sec.  31,  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  ME-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Lakeport  1975,  California. 

Colusa  and  Lake  Coimties 

T.  16  N.,  R.  7  W.,  Sec.  6,  of  the  Mt. 
Diablo  Meridian. 

T.  16  N.,  R.  8  W.,  Secs.  1,  2,  4,  5,  and  6, 
of  the  Mt.  Diablo  Meridian. 

T.  18  N.,  R.  9  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 
8,  and  11,  of  the  Mt.  Diablo  Meridian. 

T.  17  N.,  R.  7  W.,  Secs.  19,  20,  29,  30, 

31,  and  32,  of  the  Mt.  Diablo  Meridian. 

T.  17  N.,  R.  8  W.,  Secs.  8,  9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24, 
25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and 
36,  of  the  Mt.  Diablo  Meridian. 

T.  17  N.,  R.  9  W.,  Secs.  13,  24,  33,  34, 
and  35,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  HEA-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Healdsburg  1972,  California. 

Lake  County 

T.  11  N.,  R.  7  W.,  Secs.  6,  7,  and  18,  of 
the  Mt.  Diablo  Meridian. 

T.  11  N.,  R.  8  W.,  Secs.  1,  2,  3, 11, 12, 
13, 14,  and  15,  of  the  Mt.  Diablo 
Meridian. 

T.  12  N.,  R.  8  W.,  Sec.  35,  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  TRI-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 

Trinity  County 

T.  3  N.,  R.  8  E.,  Secs.  31,  32,  and  33,  of 
the  Humboldt  Meridian.  T.  2  N.,  R.  8  E., 
Secs.  4,  5,  6,  7,  8,  9, 16, 17, 18, 19,  20,  21, 
28,  29,  and  30,  of  the  Hiunboldt 
Meridian. 

T.  31  N.,  R.  12  W.,  Secs.  17, 18. 19.  and 
20,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  TRI-3  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979,  California. 

Trinity  and  Mendocino  Counties 
T.  1  N.,  R.  6  E.,  Secs.  12, 13, 14,  23.  24. 
25,  and,  36,  of  the  Humboldt  Meridian. 

T.  1 N.,  R.  7  E..  Secs.  7.  8, 15, 17. 18. 19, 
20,  21.  22,  23,  25,  26,  27,  28,  29,  30,  31.  and 
32,  of  the  Humboldt  Meridian. 

T.  1  S.,  R.  6  E.,  Sec.  1,  of  the  Humboldt 
Meridian. 

T.  1  S.,  R.  7  E.,  Secs.  4.  5,  6.  7, 8,  9, 10. 
13, 14, 15, 16. 17,  20,  21,  22,  23,  24,  25,  26, 
27, 35,  and  36,  of  the  Humboldt 
Meridian. 

T.  1  S..  R.  8  E.,  Secs.  19,  20,  28,  29,  30, 
31,  32,  and  33,  of  the  Humboldt 
Meridian. 

T.  2  S.,  R.  7  E.,  Sec.  1,  of  the  Humboldt 
Meridian. 

T.  2  S..  R.  8  E.,  Secs.  4,  5,  6.  7.  8, 9, 16, 
17,  and  21,  of  the  Humboldt  Meridian. 

T.  29  N.,  R.  12  W..  Secs.  30,  31,  34  and 

35,  of  the  Mt.  Diablo  Meridian. 

T.  28  N.,  R.  12  W.,  Secs.  1.  2.  3.  4.  5.  6, 

7.  8.  9, 10, 11. 12. 13. 14, 15, 16, 17, 18, 19. 
20.  21,  22,  23,  24,  25,  26,  27.  28,  29,  33.  34, 
and  35,  of  the  Mt.  Diablo  Meridian. 

T.  28  N.,  R.  11  W..  Secs.  7, 18. 19,  27, 

28,  29,  30,  31.  32,  33,  34,  35,  and  36,  of  the 
Mt.  Diablo  Meridian. 

T.  28  N.,  R.  10  W..  Sec.  31,  of  the  Mt. 
Diablo  Meridian. 

T.  27  N.,  R,  12  W.,  Secs.  1,  and  2,  of  the 
Mt.  Diablo  Meridian. 

T.  27  N.,  R.  11 W..  Secs.  1. 2.  3, 4.  5, 
and  6,  of  the  Mt.  Diablo  Meridian. 

T.  27  N..  R.  10  W.,  Secs.  6.  7.  8. 13. 14. 
15,  22,  23,  24,  25.  26,  27,  31,  32,  34,  35.  and 

36,  of  the  Mt.  Diablo  Meridian. 

T.  27  N.,  R.  9  W.,  Secs.  19.  20,  21,  28  29, 

30,  31,  32,  and  33,  of  the  Mt.  Diablo 
Meridian. 

T.  26  N.,  R.  12  W..  Secs.  15,  21.  22.  23, 
25.  26, 27, 28.  34,  and  35,  of  the  Mt. 

Diablo  Meridian. 

T.  26  N.,  R.  11  W.,  Secs.  5. 7,  20,  29,  30. 

31,  and  32,  of  the  Mt.  Diablo  Meridian. 

T.  26  N..  R.  10  W.,  Secs.  1,  2,  3. 6, 10, 

11, 12. 13. 14, 15,  22.  23.  23,  24.  26.  27,  35, 
and  38,  of  the  Mt.  Diablo  Meridian. 

T.  26  N.,  R.  9  W.,  Secs.  3. 4,  5. 6,  7,  8,  9, 
10. 14. 15. 16. 17. 18. 19.  20,  21.  22.  23,  24, 
25,  28,  27, 28.  29,  31,  32,  33.  34,  35.  and  36, 
of  the  Mt.  Diablo  Meridian. 

T.  25  N.,  R.  12  W.,  Secs.  1,  and  12.  of 
the  Mt  Diablo  Meridian. 


T.  25  N.,  R.  11  W.,  Secs.  6.  7,  8,  9, 10.  T.  25  N..  R.  9  W.,  Secs.  4,  5.  and  6.  of 

13, 14, 15. 16.  21.  23,  24,  25.  and  36,  of  the  the  Mt.  Diablo  Meridian. 

Mt.  Diablo  Meridian.  Excluding  from  the  above  areas  any 

T.  25  N.,  R.  10  W.,  Secs.  2,  5,  6,  7,  8, 9,  land  within  the  Yolla  Bolly  Wilderness, 

17, 18, 19,  20,  21,  29,  30,  31,  and  32,  of  the  and  Middle  Eel  Wilderness,  and  any 

Mt.  Diablo  Meridian.  private  lands. 
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Description  of  SHA-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  and  McArthur  1978, 
California. 

Siskiyou  and  Shasta  Counties 
T.  41  N.  R.  1  W.,  Secs.  19,  20,  21,  25,  26, 
27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  2  E.,  Sec.  31,  of  the  Mt. 
Diablo  Meridian. 

T.  40  N.,  R.  3  W.,  Secs.  12, 13, 14,  and 
24,  of  the  Mt.  Diablo  Meridian. 

T.  40  N.,  R.  2  W.,  Secs.  8, 11, 12, 13, 14, 

16. 17. 18. 19,  20,  21,  22,  23,  24,  26,  27,  28, 
29,  30.  32.  33.  34,  35.  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  40  N.,  R.  1  W.,  Secs.  1.  2,  3,  4,  5.  7,  8, 

9. 10. 11. 13. 14. 15. 16. 17. 18. 19,  20.  21. 
22,  23,  24,  25,  26,  27.  28,  29,  30,  31,  32,  33. 
34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  40  N.,  R.  1  E..  Secs.  1.  2, 4,  8. 9. 10. 

11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  22,  23, 
24,  25.  26,  29.  30.  31.  32,  and  36.  of  the  Mt. 
Diablo  Meridian.T.  40  N.,  R.  2  E.,  Secs.  6, 

7. 18. 19,  30,  and  31,  of  the  Mt.  Diablo 
Meridian. 

T.  39  N.,  R.  2  W.,  Secs.  1,  and  2,  north 
of  Highway  89,  of  the  Mt.  Diablo 
Meri^an. 

T.  39  N.,  R 1  W.,  that  part  of  Sections 


3, 4,  5,  and  6,  north  of  Highway  89;  Secs. 
1,  2, 11, 12,  and  14  of  the  Mt.  Diablo 
Meridian. 

T.  39  N..  R.  1  E.,  Secs.  1.  5. 6. 8.  9. 12, 
13, 14, 16,  23.  24.  25.  26,  28,  30,  31,  32,  33, 


34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  2  E..  Secs.  6,  7. 17. 18, 19. 
and  30,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  ST-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 

Siskiyou  and  Trinity  Counties 

T.  42  N.,  R.  6  W.,  Secs.  29.  30,  31.  32. 
and  33,  of  the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  7  W.,  Secs.  1,  2,  and  12,  of 
the  Mt.  Diablo  Meridian. 

T.  41  N..  R.  6  W.,  Secs.  4,  5,  6,  7,  8,  9, 
10, 11, 13, 14. 15, 16. 17, 18,  20.  21.  22,  23, 
24,  and  25,  of  the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  5  W.,  Secs.  18, 19,  20,  and 
30,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  COV-1  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Covelo  1981,  and  Garberville  1979, 
California. 

Mendocino,  Humboldt,  and  Trinity 
Counties 

T,  21  N.,  R.  15  W.,  Secs.  5,  6,  7,  8, 17, 
and  18,  of  the  Mt.  Diablo  Meridian. 

T.  21  N.,  R.  16  W.,  Secs.  1, 2, 11, 12, 
and  13,  of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  15  W.,  Secs.  19,  30,  and  31, 
of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  16  W.,  Secs.  3,  4,  5,  6,  7,  8, 

9. 10. 17. 18. 19,  20,  21,  22,  23,  26,  27,  28, 
34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  17  W.,  Secs.  1, 12, 13,  and 
24,  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  16  W.,  Secs.  3,  4,  5,  6,  7,  8, 

9. 17. 18. 19,  28,  29,  30,  31,  32,  33,  and  34, 
of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  17  W.,  Secs.  1,  2,  and  12,  of 
the  Mt.  Diablo  Meridian. 

T.  24  N..  R.  15  W.,  Secs.  3,  4,  5,  6,  9, 10, 
11,  and  12,  of  the  Mt.  Diablo  Meridian. 

T.  24  N.,  R.  16  W.,  Secs.  3,  4,  5,  6,  7,  8, 

9. 10. 15. 16. 17. 18. 19,  20,  21,  22,  27,  28, 
29,  30,  31,  32,  33,  and  34,  of  the  Mt. 

Diablo  Meridian. 

T.  24  N.,  R.  17  W.,  Secs.  1,  2,  3,  4, 10, 

11, 12, 13, 14,  23,  24,  25,  26,  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  5  S.,  R.  4  E.,  Secs.  25,  26,  27,  32,  33, 
34,  35,  and  36,  of  the  Humboldt 
Meridian. 


T.  5  S.,  R.  5  E.,  Secs.  6,  7,  8, 14, 15, 17, 

18, 19,  20,  22,  23,  25,  26,  27.  28,  29.  30,  31, 
32,  33,  and  34,  of  the  Humboldt 
Meridian. 


T.  5  S.,  R.  6  E..  Secs.  30,  and  31,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  COV-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Covelo  1981,  California. 

Mendocino  County 
T.  21  N..  R.  14  W..  Secs.  4.  5,  and  6,  of 
the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  14  W.,  Secs.  4,  5,  6.  7,  8.  9, 

17, 18, 19,  20,  21,  22.  27.  28,  29,  32.  33,  and 
34,  of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  15  W..  Secs.  1, 12, 13,  and 
24,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  COV-3  taken  solely 
from  Bureau  of  Land  Management  Map; 
Covelo  1981,  and  Ukiah  1981,  California. 
Mendocino  County 

T.  20  N.,  R.  12  W.,  Secs.  18, 19,  30,  and 
31,  of  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  13  W.,  Secs.  1,  2,  4,  9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  35, 
and  36,  of  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  14  W.,  Secs.  24,  and  25,  of 
the  Mt.  Diablo  Meridian. 

T.  19  N.,  R.  12  W.,  Sec.  6,  of  the  Mt. 
Diablo  Meridian. 

T.  19  N.,  R.  13  W.,  Secs.  1,  4,  5,  6,  9, 10, 
15, 16,  and  22,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Oregon.  Areas  of  land  and  water  as 
follows; 

Description  of  C-5-0  taken  solely 
from  Bureau  of  Land  Management  Map; 
Grants  Pass  1978,  Oregon  and 
California,  and  Forest  Vistor  Map; 
Siskiyou  National  Forest  1984. 

Josephine  County 

T.  40  S.,  R.  6  W.,  Secs.  11, 12, 13, 14,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  40  S.,  R.  5  W.,  Secs.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  41  S.,  R.  6  W.,  Secs.  1,  2,  3,  4,  5,  8,  9, 
10, 11, 12, 16,  and  17,  of  the  Willamette 
Meridian. 

T.  41  S.,  R.  5  W.,  Secs.  7,  and  8,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Red  Butte  Wilderness, 
and  any  private  lands. 


I 


40070 
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Description  of  CG-1  taken  solely  from 
Bureau  of  LandManagement  Maps; 
Eugene  1980,  and  Cottage  Grove  1979, 
Oregon. 

Douglas  and  Lane  County 
T.  17  S.,  R.  8  W.,  Secs.  25,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  18  S..  R.  8  W.,  Secs.  1,  2,  3.  4.  9. 10. 
11, 12, 13, 14, 15,  21,  22,  23,  24,  25,  26,  27. 
28,  33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  S.,  R.  7  W..  Secs.  7, 17. 18. 19,  20, 
21,  25,  26,  27.  28,  29,  30,  31,  32.  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  18  S.,  R.  6  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  19  S.,  R.  8  W..  Secs.  1. 2.  3, 4,  5,  8,  9, 
10, 11. 12. 13. 14. 15, 16. 17,  20.  21,  22,  23. 
24,  25,  26,  27,  28,  29,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  19  S..  R.  7  W.,  Secs.  1, 2.  3.  4.  5.  6.  7. 
8,  9, 10. 11. 12. 13, 14. 15, 16. 17. 18. 19.  20. 
21,  22,  23,  24,  25,  26,  27.  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  7  W.,  Secs.  1, 12,  and  13,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  CG-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  and  Surface- 
Mineral  Management  Map;  Roseburg 
1979,  Oregon. 

Douglas  County 

T.  23  S..  R.  4  W..  Secs.  23,  27.  and  35, 
of  the  Willamette  Meridian. 

T.  24  S..  R.  3  W.,  Secs.  7, 19,  and  31,  of 
the  Willamette  Meridian. 

T.  24  S.,  R.  4  W.,  Secs.  1,  2,  3.  9, 10, 11, 
12, 13, 15,  and  25,  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


CG-2 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13.  1991  /  Proposed  Rules 


Description  of  CG-3  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 

Douglas  County 

T.  23  S.,  R.  6  W.,  Secs.  11. 13, 14, 15, 19. 
20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  23.  S.,  R.  5  W.,  Sec.  19,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  6  W.,  Secs.  3, 4,  and  5,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


40071 


Description  of  CG-4  taken  solely  ht)m 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 

Douglas  County 
T.  23  S.,  R.  7  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  22  S.,  R.  6  W.,  Secs.  17, 19.  20.  21,  27, 
28,  29.  30.  31,  32.  and  33.  of  the 
Willamette  Meridian. 

T.  23  S..  R.  6  W..  Secs.  5,  6,  and  7,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  CG-5  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 

Douglas  County 

T.  21  S.,  R.  8  W.,  Secs.  1. 12, 13,  24,  and 
25,  of  the  Willamette  Meridian. 

T.  21  S.,  R.  7  W.,  Secs.  16, 17, 18, 19,  20, 
21,  29,  30,  and  31,  of  the  Willamette 
Meridian. 

T.  22  S.,  R.  8  W..  Sec.  1,  of  the 
Willamette  Meridian. 

T.  22  S.,  R.  7  W.,  Secs.  5,  and  6,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  DL-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Diamond  Lake  1978,  and  Roseburg  1979, 
Oregon. 

Doui^as  County 

T.  25  S.,  R.  2  W.,  Secs.  31,  and  33,  of 
the  Willamette  Meridian. 

T.  26  S.,  R.  2  W.,  Secs.  4,  5,  7.  8, 9, 13, 
14, 15, 16, 17, 18. 19,  20.  21,  22,  23,  24,  29, 
and  30,  of  the  Willamette  Meridian. 

T.  26  S.,  R.  3  W.,  Secs.  11. 13,  23,  and 
25,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  CVL-l  taken  solely 
from  Bureau  of  Land  Management  Map; 
Canyonville  1979,  Oregon. 

Josephine  County 

T.  33,  S.,  R.  7  W.,  Secs.  3,  7, 9, 10, 11, 
13, 14, 15, 16, 17. 21.  and  23,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  DES-1  taken  solely 
from  Biu^au  of  Land  Management  Map, 
LaPine  1976,  Oregon. 

Deschutes  County 

T.  19  S.,  R.  8  E.,  Secs.  31,  32,  and  33,  of 
the  Willamette  Meridian. 

T.  20  S.,  R.  7  E.,  Secs.  13, 14, 15,  22.  23, 
24.  25,  26.  27.  33,  34,  35,' and  36,  of  the 
Willamette  Meridian. 

T.  20  S.,  R.  8  E.,  Secs.  4,  5.  6,  7.  8,  9, 16, 
17, 18, 19.  20.  30.  and  31.  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  7  E.,  Secs.  2,  3,  and  4,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  Cultus  Lake,  Crane  Prairie 
Reservoir,  and  any  private  lands. 


40073 
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Description  of  DES-2  taken  solely 
from  Bureau  of  Land  Management, 
LaPine  1976,  Oregon. 

Deschutes  and  Klamath  Counties 

T.  22  S.,  R.  7  E.,  Secs.  20,  21,  28,  29,  31, 
32,  33,  and  36,  of  the  Willamette 
Meridian. 

T.  22  S.,  R.  8  E.,  Secs.  31,  and  32,  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  7  E..  Secs.  1, 4,  5,  6,  7,  8,  9, 
12, 13, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  33,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  23  S.,  R.  8  E.,  Secs.  4,  5.  6,  7,  8,  9, 16, 
17, 18,  20,  21,  27,  28,  29,  32,  33,  and  34,  of 
the  Willamette  Meridian. 

T.  24  S.,  R.  7  E.,  Secs.  3,  4,  9, 10,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  GPQ-1  taken  solely 
from  Biu«au  of  Land  Management  Map; 
Grants  Pass  1978,  Oregon  and 
California. 

Josephine  and  Jackson  Counties 

T.  38  S.,  R.  4  W.,  Secs.  33,  34,  and  35, 
of  the  Willamette  Meridian. 

T.  38  S.,  R.  3  W.,  Secs.  31,  and  32,  of 
the  Willamette  Meridian. 

T.  39  S.,  R.  5  W.,  Secs.  12, 13, 14,  21,  23, 
24,  25,  26, 27,  28,  29,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  39  S.,  R.  4  W.,  Secs.  1, 2,  3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 19,  20,  21,  22,  23, 
24,  25, 26,  27,  28,  29,  3a  31,  32,  33,  34,  and 
35,  of  the  Willamette  Meridian. 

T.  39  S.,  R.  3  W.,  Secs.  5,  a  7,  8, 17, 18, 
19, 20,  29,  and  30,  of  the  Willamette 
Meridian. 

T.  40  S.,  R.  5  W.,  Secs.  2,  and  4,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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40075 


Description  of  MDF-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Grants  Pass  1978,  and  Medford  1978, 
Oregon  and  California. 

Jackson  County 

T.  38  S.,  R.  2  W.,  Secs.  34,  and  35,  of 
the  Willamette  Meridian. 

T.  39  S.,  R.  2  W..  Secs.  1,  2,  3, 10, 11, 12, 
14, 15,  21,  22,  23,  25,  26,  27,  28,  30,  31,  32, 
33,  34,  35,  and  38.  of  the  Willamette 
Meridian. 

T.  40  S.,  R.  2  W.,  Secs.  2,  3,  4,  5,  9.  and 
10,  of  the  Willamette  Meridian. 

T.  39  S.,  R.  3  W.,  Secs.  25,  26,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  40  S.,  R.  3  W.,  Secs.  1,  and  12,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  MH-1  taken  solely  from 
Bureau  of  Land  Management  Map;  Mt. 
Hood  1979,  Oregon. 

Wasco  County 

T.  4  S.,  R.  10  E.,  Secs.  19.  20.  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  4  S.,  R.  11  E.,  Secs.  19,  20.  21,  22,  23. 
24,  25,  26,  27,  28,  29,  30,  31,  32.  33, 34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  5  S.,  R.  10  E..  Secs.  1,  2,  3,  4,  5,  6.  7, 

8.  9, 10, 11. 12. 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23.  24.  25.  and  26,  of  the 
Willamette  Meridian. 

T.  5  S.,  R.  11  E.,  Secs.  5,  6.  7, 8, 17. 18, 
19,  20,  and  30,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  any  private  lands. 


40076 
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Description  of  MH-2  taken  solely  &‘om 
Bureau  of  Land  Management  Maps;  Mt. 
Hood  1979,  and  Madras  1978,  Oregon. 
Clackamas  and  Wasco  Counties 

T.  6  S.,  R.  7  E.,  Secs.  25,  26,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  6  S.,  R.  8  E.,  Secs.  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  6  S.,  R.  8  E.,  Secs.  23,  24,  25,  26, 

35,  and  36,  of  the  Willamette  Meridian. 

T.  7  S.,  R.  7  E.,  Secs.  1,  2, 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  7  S.,  R.  8  E.,  Secs.  1,  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 12. 13, 14. 15. 18, 17. 18. 19,  20. 

21,  22,  23,  24.  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  7  S..  R.  8  %  E..  Secs.  2. 11, 14,  23,  26, 
and  35,  of  the  Willamette  Meridian. 

T.8S..  R.  7E..  Sec.  1.  of  the 
Willamette  Meridian. 

T.  8  S.,  R.  8  E..  Secs.  1,  2.  3.  4,  5.  6,  7,  8, 
9, 10,  and  11,  of  the  Willamette 
Meridian. 

T.  8  S.,  R.  8  E.,  Sec.  2.  of  the 

Willamette  Meridian. 


Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  any  private  lands. 
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'  Description  of  0-1  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Vancouver  1979,  Hood  River  1979, 
Oregon-Washington,  and  Oregon  City 
1974,  Mt.  Hood  1979,  Oregon. 
Multnomah,  Hood  River,  and  Clackamas 
Counties 

T.  1  N.,  R.  6  E.,  Secs.  1,  2,  3,  4,  7,  8,  9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  N.,  R.  7  E..  Secs  1,  3. 4,  5,  6.  7,  8.  9. 

17. 18. 19,  20,  26,  27,  28,  29,  30,  31.  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  N.,  R.  8  E..  Secs.  1,  2. 8,  7, 10. 11. 

14, 15,  21,  22,  29,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  2  N..  R.  7  E..  Secs.  13, 14.  21,  22,  23, 
.24,  25,  26.  27.  28,  29.  30,  31,  32.  33,  34.  and 
36,  of  the  Willamette  Meridian. 

T.  2  N.,  R.  8  E.,  Secs.  1.  2,  3,  4,  7,  8,  9, 

10. 11. 12. 13. 14. 16. 17. 18. 19,  20,  24,  25. 
30,  31,  and  36,  of  the  Willamette 
Meridian. 

T.  2  N.,  R.  9  E..  Secs.  2.  3,  4,  5,  6,  7.  8,  9, 

10. 11. 16. 17. 18. 19,  and  20,  of  the 
Willamette  Meridian. 

T.  3  N..  R.  8  E..  Secs.  33,  34,  35.  and  36. 
of  the  Willamette  Meridian. 

T.  3  N.,  R.  9  E.,  Secs.  31,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  1  S..  R.  5  E..  Secs.  25,  26,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  1  S.,  R.  6  E..  Secs.  1.  2,  3,  4,  5,  6,  7,  8, 
9. 10, 11, 12, 13, 14. 15. 16. 17, 18.  20.  21, 

22,  23,  24,  25.  26,  27,  28,  29,  30,  31,  32.  33. 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  S..  R.  7  E..  Secs.  1.  2.  3. 4.  5.  6.  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20. 

21,  22.  23,  24,  25,  26,  27,  28,  29,  30,  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  S..  R.  8  E.,  Secs.  5.  6.  7,  8. 16. 17, 

18. 19,  20,  21,  22,  27,  28,  29,  30,  31,  32,  33,  _ 
and  34,  of  the  Willamette  Meridian. 

T.  2  S.,  R.  5  E.,  Secs.  1,  2,  and  3,  of  the 
Willamette  Meridian. 

T.  2  S..  R.  6  E.,  Secs.  1,  2,  5,  6,  and  7,  of 
the  Willamette  Meridian. 

T.  2  S..  R.  7  E.,  Secs.  1.  2.  3, 4.  5.  6.  8,  9, 
10, 11,  and  12,  of  the  Willamette 
Meridian. 

T.  2  S.,  R.  8  E.,  Secs.  3,  4,  5,  6,  and  7,  of 
the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  north  of  the  southern  shore  of  the 
Coliunbia  River,  lands  within  the 
Columbia  Wilderness,  and  any  private 
lands. 
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Description  of  0-2  taken  solely  from 
Bureau  of  Land  Management  Map;  Mt. 
Hood  1979,  Oregon. 

Clackamas,  Hood  River,  and  Wasco 
Counties 

T.  2  S.,  R.  9  E.,  Secs.  12,  and  13,  of  the 
Willamette  Meridian. 

T.  2  S.,  R.  10  E.,  Secs.  7,  8,  9, 13, 14, 15, 

16. 17. 18. 19,  20,  21,  22,  23,  24,  25,  26,  27. 
28.  29,  30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  2  S.,  R.  11 E..  Secs.  13, 14. 15. 19.  20, 
21,  22,  23,  24.  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  3  S..  R.  9  E..  Secs.  1,  2, 10. 11. 12. 13, 

14. 15. 16. 17.18. 19,  20,  21,  22,  23,  24,  25. 

26,  28,  29,  and  30,  of  the  Willamette 
Meridian. 

T.  3  S.,  R.  10  E.,  Secs.  1,  3,  4.  5.  6,  7,  8, 

9. 12. 15. 16. 17. 18. 19,  20,  21.  22,  25,  26, 

27.  28,  29,  30,  and  34,  of  the  Willamette 
Meridian. 

T.  3  S..  R.  11 E..  Secs.  1,  2.  3,  4,  5,  6,  7, 

8. 10, 11, 12, 13, 18,  20.  21,  22,  23,  24,  25, 
26.  27.  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 


Description  of  0-3  taken  solely  from 
Bureau  of  Land  Managment  Maps; 
Oregon  City  1974,  and  Mt.  Hood  1979, 
Oregon. 

Cla^amas  County 
T.  2  S.,  R.  6  E.,  Secs.  33,  34,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  3  S.,  R.  6  E.,  Secs.  2,  3, 4,  9, 10. 11. 

14. 15. 16,  20,  21,  22,  23,  28,  29,  33,  and  34, 
of  the  Willamette  Meridian. 

T.  3  S..  R.  7  E..  Secs.  3.  6.  8. 10. 11. 14. 

15. 16,  21,  22,  23,  24,  25,  26.  27,  28,  33.  34. 
35,  and  36,  of  the  Willamette  Meridian. 

T.  3  S.,  R.  8  E.,  Secs.  19,  30,  and  31,  of 
the  Willamette  Meridian. 

T.  4  S.,  R.  6  E..  Secs.  3, 4, 10. 11. 12, 13. 
14,  23,  24,  25,  26,  32,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  4  S..  R.  7  E.,  Secs.  2,  3, 16, 19,  20,  21, 
22,  23,  25,  26.  27,  28,  29,  30.  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian.T. 
4  S.,  R.  8  E.,  Secs.  2,  3,  4,  5.  6,  8, 9. 10, 11, 

14. 15. 16. 19,  20.  29,  30.  31.  and  32,  of  the 
Willamette  Meridian. 

T.  5  S..  R.  6  E.,  Secs.  1.  2,  3,  4,  5. 6,  7.  6. 

9. 10. 11. 12. 13. 14. 15. 16. 17. 16. 19,  20, 
21,  22.  23,  24,  25.  26,  27,  28.  29.  30,  31.  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  5  S..  R.  7  E..  Secs.  1.  2,  3,  4.  5. 6,  7.  8, 


T.  3  S.,  R.,  12  E.,  Sec.  6,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 


9, 10. 11, 12. 13. 14, 15, 16. 17, 18, 19.  20, 
21.  22,  23,  26,  27,  28,  29,  30,  31.  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  6  S..  R.  6  E.,  Secs.  1,  2,  3,  4,  5,  6. 10, 
11, 12, 13, 14,  and  15.  of  the  Willamette 
Meridian. 


lands  within  Mt.  Hood  Wilderness, 
Badger  Creek  Wilderness,  and  any 
private  lands. 


T.  6  S..  R.  7  E..  Secs.  1.  2,  3. 4.  5.  6.  7,  8, 
9, 10, 11, 12, 17,  and  18,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Salmon-Huckleberry 
Wilderness,  and  any  private  lands. 
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Description  of  0-4  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Oregon  City  1974,  Madras  1978,  and 
North  Santiam  River  1978,  Oregon. 
Clackamas  and  Marion  Counties 
T.  6  S.,  R.  4  E.,  Secs.  33,  and  34,  of  the 
Willamette  Meridian. 

T.  6  S.,  R.  5  E.,  Secs.  31,  and  32,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  3  E.,  Secs.  12, 13, 14, 15,  21, 
22,  23,  24,  25,  27,  and  28,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  4  E.,  Secs.  4,  5,  7,  8, 9, 10, 14, 

15. 16. 17. 18. 19,  20,  21,  22,  23,  24,  25,  26, 

27,  28,  29,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  7  S.,  R.  5  E.,  Secs.  1,  2,  3,  4,  5,  6,  7.  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 
21,  22,  23,  24,  25,  26,  27.  28,  29,  30,  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  7  S.,  R.  6  E.,  Secs.  19,  20,  21,  22,  23. 
24,  25,  26,  27.  28,  29,  30,  31,  32,  33,  35,  and 
36,  of  the  Willamette  Meridian.T.  7  S.,  R. 
7  E.,  Secs.  30  and  31,  of  the  Willamette 
Meridian. 

T.  8  S.,  R.  4  E.,  Secs.  1,  2, 11,  and  12,  of 
the  Willamette  Meridian. 

T.  8  S.,  R.  5  E.,  Secs.  1,  3, 4,  5,  6,  7,  8,  9, 

10. 11. 12. 14. 15. 16. 17. 18. 19,  21,  22,  27, 

28,  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  8  S.,  R.  6  E.,  Secs.  1, 2, 4,  5,  6.  7, 11, 
12, 13,  24,  25,  26,  34,  35.  and  36,  of  the 
Willamette  Meridian. 

T.  8  S.,  R.  7  E.,  Secs.  5,  6,  7,  8, 17, 18, 

19,  20,  29,  30,  and  31.  of  the  Willamette 
Meridian. 

T.  9  S.,  R.  5  E.,  Secs.  1,  2,  3, 4,  5,  8,  9, 

10. 11, 12. 13, 14, 15. 16,  and  17,  of  the 
Willamette  Meridian. 

T.  9  S..  R.  6  E.,  Secs.  3. 4.  5,  6,  7,  8,  9, 

16, 17,  and  18,  of  the  Willamette 
Meridian. 

Excluding  from  tlie  above  areas  any 
lands  within  Bull  of  the  Woods 
Wilderness,  and  any  private  lands. 
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Description  of  0-5  taken  solely  from 
Bureau  of  Land  Managment  Maps;  North 
Santiam  River  1978,  and  Madras  1978, 
Oregon. 

Marion,  Linn,  and  Jefferson  Counties 
T.  8  S.,  R.  7  E.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  8  S.,  R.  8  E.,  Secs.  25,  26,  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  9  S.,  R.  6  E.,  Secs.  24,  25,  26,  27,  26, 
31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  9  S.,  R.  7  E.,  Secs.  1,  5,  6,  7,  8,  9, 10, 

11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  9  S.,  R.  8  E.,  Secs.  1,  2,  3,  4,  5,  6,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  21, 

22,  23,  24,  25,  26,  27,  30,  and  31,  of  the 
Willamette  Meridian. 

T.  10  S.,  R.  6  E.,  Secs.  1,  2,  3, 4,  5,  6,  7, 

8.  9, 10, 11, 12, 13, 14, 15, 16,  23,  24,  25, 
and  36,  of  the  Willamette  Meridian.T.  10 
S.,  R.  7  E.,  Secs.  1,  2,  3,  4,  5,  6,  7,  8,  9, 10, 

11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22, 

23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  10  S.,  R  8  E.,  Secs.  6, 17, 18, 19,  20, 

29,  30,  31,  and  32,  of  the  Willamette 
Meridian. 

T.  11  S.,  R.  6  E.,  Secs.  1, 12,  and  13,  of 
the  Willamette  Meridian. 

T.  11  S.,  R.  7  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 13, 14, 15, 16, 17, 18, 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  11  S.,  R.  7  E.,  Secs.  3,  22,  23,  26, 

27,  34,  and  35,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  Mt.  Jefferson 
Wilderness,  and  any  private  lands. 
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Description  of  0-6  taken  solely  from 
Bureau  of  Land  Management  Maps; 

North  Santiam  River  1978,  and 
McKenzie  River  1973,  Oregon. 

Linn  County 

T.  10  S.,  R.  5  E.,  Secs.  26,  27,  28,  29,  30, 
31,  32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  10  S.,  R.  6  E.,  Secs.  29,  30,  31,  32,  and 

33,  of  the  Willamette  Meridian. 

T.  11  S.,  R.  2  E.,  Secs.  12, 13,  and  24,  of 
the  Willamette  Meridian. 

T.  11  S.,  R.  3  E.,  Secs.  1,  2,  3,  4,  6,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28.  29,  30,  32,  33. 

34,  35,  and  38,  of  the  Willamette 
Meridian. 

T.  11  S..  R.  4  E.,  Secs.  1,  2.  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12. 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26.  27,  28,  29,  30,  31,  32,  , 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  11  S.,  R.  5  E.,  Secs.  1,  2,  3, 4,  5,  6,  7, 

8,  9, 10, 11, 14, 15, 16. 17. 18. 19.  20,  21,  22. 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 

35,  and  36,  of  the  Willamette  Meridian. 

T.  11  S.,  R.  6  E.,  Secs.  4,  5,  and  6,  of  the 

Willamette  Meridian. 

T.  12  S.,  R.  2  E.,  Secs.  11, 12. 13, 14, 15, 
23,  24,  and  27,  of  the  Willamette 
Meridian. 

T.  12  S.,  R.  3  E..  Secs.  1,  2,  3, 9, 10, 11, 

15. 16. 17. 19,  20.  21,  28,  29,  30,  31,  and  32, 
of  the  Willamette  Meridian. 

T.  12  S.,  R.  4  E.,  Secs.  1,  and  2,  of  the 
Willamette  Meridian. 

T.  12  S.,  R.  5  E..  Secs.  1,  2,  3,  4,  5,  6,  7, 

8. 10. 11. 12. 13. 14. 18. 19,  20.  21,  23,  24, 

25,  26.  27.  28,  29,  30,  32,  34,  and  36,  of  the 
Willamette  Meridian. 

Excluding  hum  the  above  areas  any 
lands  within  Middle  Santiam 
Wilderness,  and  any  private  lands. 
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Description  of  0-7  taken  solely  from 
Bureau  of  Land  Management  Map; 
McKenzie  River  1973,  Oregon. 

Linn  and  Lane  Counties 
T.  13  S.,  R.  5  E.,  Secs.  28,  29,  30,  31,  32, 

33,  and  34,  of  the  Willamette  Meridian. 
T.  14  S.,  R.  4  E.,  Secs.  11, 12, 13, 14.  31, 

and  32,  of  the  Willamette  Meridian. 

T.  14  S..  R.  5  E..  Secs.  3,  4,  5.  6.  7,  8,  9, 
10, 14. 15, 16, 17. 18, 19,  20.  21,  22,  23,  24, 
25.  26,  27,  28,  29,  30.  31,  32,  33,  34,  35.  and 
36,  of  the  Willamette  Meridian. 

T.  14  S.,  R.  6  E.,  Secs.  30,  and  31,  of  the 
Willamette  Meridian. 

T.  15  S..  R.  4  E..  Secs.  1.  2.  3.  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14. 15, 16, 17, 18,  20,  21. 
22,  23.  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  15  S.,  R.  5  E..  Secs.  1.  2,  3, 4,  5.  6.  7, 

8,  9. 10. 11, 12, 14. 15, 16. 17, 18, 19.  20.  21, 
22,  23,  24,  25,  26.  27,  28,  29,  30,  31,  32.  33, 
34,  35,  and  36  of  the  Willamette 
Meridian. 

T.  15  S..  R.  6  E.,  Secs.  6.  7,  la  19,  20, 

28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  16  S..  R.  2  E.,  Sec.  25,  of  the 
Willamette  Meridian. 

T.  16  S..  R.  3  E.,  Secs.  10, 11, 12, 13, 14, 
15,  20,  21,  22,  23,  24,  25,  26,  27.  26,  29,  30, 
31.  32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  16  S..  R.  4  E..  Secs.  1,  2,  3,  4,  5, 6,  7, 

8.  9, 10, 11, 12, 15, 16, 17, 18, 19,  20,  and 
30,  of  the  Willamette  Meridian. 

T.  16  S..  R.  5  E.,  Secs.  1,  2,  3,  4,  5,  and 
6,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  6  E.,  Secs.  4,  5,  and  6,  of  the 
Willamette  Meridian. 

T.  17  S.,  R.  2  E..  Secs.  1, 11,  and  12.  of 
the  Willamette  Meridian. 

T.  17  S..  R.  3  E..  Secs.  5.  6.  7,  8,  9, 17, 
and  18,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-8  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Bend  1980,  McKenzie  River  1973,  and 
Oakridge  1974,  Oregon. 

Lane  County 

T.  16  S.,  R.  5  E.,  Secs.  25,  26,  27,  28,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  16  S.,  R.  6  E.,  Secs.  13, 14,  22,  23,  24, 
25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  7  E.,  Secs.  13, 14, 15, 16, 19, 
20,  21,  22,  23,  27,  28,  29,  30,  31,  32,  33,  and 
34,  of  the  Willamette  Meridian. 

T.  17  S.,  R.  5  E.,  Secs.  1,  2,  3,  4,  5,  8,  9, 
10, 11, 12, 15, 16, 17,  20,  21,  22,  28,  and  33, 
of  the  Willamette  Meridian. 

T.  17  S.,  R.  6  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18,  20,  21, 
22,  23,  24.  25,  26.  27,  28.  29.  and  33,  of  the 
Willamette  Meridian. 

T.  17  S.,  R.  7  E.,  Secs.  9, 16,  21,  and  28, 
of  the  Willamette  Meridian. 

T.  18  S.,  R.  5  E.,  Secs.  3. 4, 10, 11. 12. 

14, 15,  22,  23,  25.  26,  and  27,  of  the 
Willamette  Meridian. 

T.  18  S.,  R.  6  E.,  Secs.  28,  29.  30,  34.  35. 
and  36,  of  the  Willamette  Meridian. 

T.  18  S.,  R  6  Vi  E.,  Sec.  33.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Three  Sisters  Wilderness, 
and  any  private  lands. 


Description  of  0-9  taken  solely  from 
Bureau  of  Land  Management  Maps; 
McKenzie  River  1973,  and  Oakridge 
1974,  Oregon. 

Lane  County 

T.  18  S.,  R.  2  E..  Secs.  1.  2.  3,  4.  5.  7,  8. 

9. 10. 11. 12. 13. 14. 15. 18. 17. 18. 19.  20, 

21,  22.  23.  24,  25,  26,  27.  28,  29,  30,  31.  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  S..  R.  3  E..  Secs.  3, 4.  5,  6.  7,  8, 9. 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20.  21. 

22,  23,  24,  25,  26,  27,  28.  29,  30.  31,  32.  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  16  S.,  R.  4  E..  Secs.  1.  2,  3,  4,  5,  6.  7, 

8,  9, 10, 11, 12, 15, 16, 17, 18, 19.  20,  21,  22, 
25,  26,  27,  26,  29,  30,  31,  32.  33,  34.  35.  and 
36,  of  the  Willamette  Meridian. 

T.  19  S.,  R.  2  E.,  Secs.  1,  2,  3,  4,  5.  6,  8, 

9, 10, 11, 12, 13. 14, 15,  24.  and  25.  of  the 
Willamette  Meridian. 

T.  19  S.,  R.  3  E.,  Secs.  1,  2,  3, 4,  5.  6,  7, 

8.  9, 10. 11. 12, 13, 14. 15, 16, 17. 18. 19,  20, 
21.  22,  23.  24,  25,  26.  27,  28,  29.  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  S.,  R.  4  E.,  Secs.  3, 4,  5,  6.  7,  8. 9, 

10. 17. 18. 19.  30,  and  31,  of  the 
Willamette  Meridian. 


I 


T.  20  S..  R.  3  E.,  Secs.  2,  3. 4.  5,  6.  7. 8, 
9, 10. 11. 14, 15, 16, 17, 18.  20,  21,  22.  23. 
27.  28,  29,  32.  and  33,  of  the  Willamette 


Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-10  taken  solely  from 
Bureau  of  Land  Management  Map; 
Oakridge  1974,  Oregon. 

Lane  County 

T.  19  S.,  R.  4  E.,  Secs.  25,  and  36,  of  the 
Willamette  Meridian. 

T.  19  S.,  R.  5  E.,  Secs.  1, 12, 13,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  19  S.,  R.  5  %  E.,  Secs.  1,  2,  3,  4,  5,  8, 

9. 10. 11. 12. 13. 14. 15. 18. 17.  20,  21.  22, 
23,  24,  25,  26,  27,  28,  29,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  19  S..  R.  6  E..  Secs.  4.  5.  8,  7,  8,  9, 16. 

17. 18. 19,  20.  21,  and  31.  of  the 
Willamette  Meridian. 

T.  20  S.,  R.  4  E.,  Secs.  1, 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  20  S..  R.  5  E.,  Secs.  1,  2,  3,  4,  5,  6.  7. 

8,  9. 10, 11, 12, 13. 14. 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27.  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  20  S..  R.  5  %  E.,  Secs.  3,  4,  5,  8.  9, 10, 

15. 16. 17.  20,  21.  22,  26,  27.  28.  29,  32.  33. 
and  34,  of  the  Willamette  Meridian. 

T.  20  S.,  R.  6  E.,  Secs.  6,  7,  8,  and  9,  of 
the  Willamette  Meridian. 

T.  21  S.,  R.  4  E..  Secs.  1,  2. 11. 12, 13, 

14,  22,  23.  24.  25,  26,  26,  27,  and  36,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  5  E..  Secs.  1.  2.  3,  4.  5.  6,  7, 

8,  9, 10. 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 

21.  22,  23.  24,  25,  26,  27,  28,  29,  30,  31,  32. 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  21  S.,  R.  5  E.,  Secs.  3,  4,  5,  8,  9, 10, 

16. 17.  20,  21,  22,  23,  26,  27,  28,  29,  32,  33. 
and  34,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  5  E.,  Secs.  1,  2,  3,  4,  5,  8,  9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21, 

22,  23,  24.  25,  26.  27.  28.  29,  30,  31,  32.  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  S..  R.  5  ^  E.,  Secs.  3,  4,  5,  20.  28, 
29,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  23  S..  R.  4  E..  Secs.  1,  2, 11, 12. 13, 
and  14,  of  the  Willamette  Meridian. 

T.  23  S.,  R.  5  E.,  Secs.  1,  2,  3.  4,  5,  6,  7, 

8,  9, 10, 11, 12, 14, 17,  and  18,  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  5  E..  Secs.  4,  5,  8,  and  9, 

of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Diamond  Peak 
Wilderness,  Waldo  Lake  Wilderness, 
and  the  Three  Sisters  Wilderness,  and 
any  private  lands. 


m 
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Description  of  0-11  taken  solely  from  Willamette  Meridian.  Excluding  from  the  above  areas  any 

Bureau  of  Land  Managment  Map;  T.  22  S.,  R.  3  E.,  Secs.  3, 4,  5,  6.  7,  and  land  within  the  Lookout  Point,  and  Hills 

Oakridge  1974.  Oregon.  8.  of  the  Willamette  Meridian.  Creek  Reservoir,  and  any  private  land. 

Lane  County 

T.  19  S..  R.  1  W.,  Sec.  35,  of  the 
Willamette  Meridian. 

T.  20  S..  R.  1  W.,  Secs.  1,  2,  3.  4,  5.  7, 8. 

9. 10. 11, 12, 13, 14, 15, 16. 17,  21,  22,  23, 

24,  25,  26,  and  27,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  1  E.,  Secs.  3,  4,  5,  6,  7.  8.  9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20.  21. 

22.  23.  24.  25.  26.  27,  28,  29,  30.  31,  32,  33. 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  2  E.,  Secs.  18, 19,  20,  21,  26, 

27,  28.  29,  30,  31,  32,  33,  34.  and  35,  of  the 
Willamette  Meridian. 

T.  21  S..  R 1  E.,  Secs.  1,  2,  3. 4,  5,  6,  8,  9, 

10, 11. 12, 13, 14, 15, 16.  21,  22.  23,  and  24, 
of  the  Willamette  Meridian. 

T.  21  S..  R.  2  E..  Secs.  2.  3.  4.  5.  6.  7,  8. 

9. 10. 11. 13. 14. 15. 16. 17. 18. 19.  20.  21. 

22,  23,  24,  25,  26,  27,  28,  29,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  21  S..  R.  3  E.,  Secs.  19,  20,  21.  27,  28. 

29,  30.  31.  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  22  S..  R.  2  E.,  Secs.  1,  2.  3.  4. 10, 11. 

12, 13. 14. 15,  22,  23,  and  24,  of  the 


Description  of  0-12  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Oakridge  1974,  Diamond  Lake  1978,  and 
Roseburg  1979,  Oregon. 

Lane  and  Douglas  Counties 
T.  21  S.,  R.  1  W..  Sec.  31.  of  the 
Willamette  Meridian. 

T.  22  S..  R.  1  W.,  Secs.  5.  9, 15.  21.  22. 

23,  24,  25,  26.  27,  31,  32,  33,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  22  S.,  R.  2  W.,  Secs.  31.  32,  33.  34,  35. 
and  36,  of  the  Willamette  Meridian. 

T.  23  S.,  R.  1  W..  Secs.  1,  2,  3, 4,  5.  6,  7, 
8.  9, 10, 11, 12. 13, 14. 15, 16. 17, 18, 19.  20, 
21,  22,  23,  24,  26,  27,  28,  29,  30.  31,  32,  33, 
34,  and  35,  of  the  Willamette  Meridian. 

T.  23  S.,  R.  2  W.,  Secs.  1,  2,  3.  4.  5.  6.  7, 
8,  9, 10, 11. 12. 13. 14. 15, 16, 17, 18, 19,  20. 
21,  22,  23,  24,  25.  26,  27.  28,  29,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  24  S.,  R.  1  W.,  Secs.  1,  2.  3. 4,  5.  6,  7. 
8.  9. 10, 11. 12. 13, 14, 15, 16, 17, 18, 19,  20. 
21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  S..  R.  2  W.,  Secs.  1.  2.  3, 11. 12, 13. 
14, 15,  23,  24,  25,  33.  35,  and  36.  of  the 
Willamette  Meridian. 

T.  25  S..  R.  1  W.,  Secs.  1,  2.  3.  4,  5,  6.  7. 
8.  9, 10, 11. 14, 15, 16, 17, 19,  20,  21,  22,  23, 

24,  25,  26.  27.  28,  29,  32,  33,  34,  and  35,  of 


the  Willamette  Meridian. 

T.  25  S..  R.  2  W.,  Secs.  1.  3,  4.  5.  7,  8,  9, 
15, 17.  23,  25,  and  27,  of  the  Willamette 
Meridian. 


T.  25  S..  R.  3  W.,  Sec.  13.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-13  taken  solely  from 
Bureau  of  Land  Management  Map; 
Diamond  Lake  1978,  Oregon. 

Douglas  and  Lane  Counties 
T.  24  S.,  R.  3  E.,  Secs.  22,  23,  25,  26,  27, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  S.,  R.  4  E.,  Secs.  13, 14, 15, 16, 17, 

18. 19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  5  E.,  Secs.  18, 19,  20,  28,  29, 
30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  25  S.,  R.  2  E.,  Secs.  12,  24,  25,  26,  and 

35,  of  the  Willamette  Meridian. 

T.  25  S„  R.  3  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  22, 
23,  24,  25,  26,  27,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  S.,  R.  4  E.,  Secs.  1,  2,  3,  4,  5, 6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 

21,  22,  23,  25,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  25  S.,  R.  5  E.,  Secs.  4,  5,  6,  7,  8,  9, 15, 

16. 17. 18. 19,  20,  21,  22,  23,  26,  27,  28,  29, 

30,  31,  32,  33,  and  34,  of  the  Willamette 
Meridian. 

T.  25  ^  S.,  R.  2  E.,  Secs.  32,  33,  34,  and 
35,  of  the  Willamette  Meridian. 

T.  25  S.,  R.  3  E.,  Secs.  35,  and  36,  of 

the  Willamette  Meridian. 

T.  25  S.,  R.  4  E.,  Secs.  31,  32,  33,  34, 

35,  and  36,  of  the  Willamette  Meridian. 

T.  26  S.,  R 1  E.,  Sec.  36,  of  the 

Willamette  Meridian. 

T.  26  S.,  R.  2  E.,  Secs.  2,  3,  4,  5,  8,  9, 10, 
13, 15, 16, 17,  24,  25,  31,  32,  33,  34,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  26  S.,  R.  3  E.,  Secs.  1,  2,  3,  4,  8, 9, 10, 

11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  26  S.,  R.  4  E.,  Secs.  1,  2,  3,  4,  5,  6,  7. 

8,  9, 16, 17, 18, 19,  20,  21,  22,  27,  28,  29,  30, 

31,  and  32,  of  the  Willamette  Meridian. 

T.  27  S.,  R.  1  E.,  Secs.  1,  and  12,  of  the 

Willamette  Meridian. 

T.  27  S.,  R.  2  E.,  Secs.  1,  2,  3, 4,  5, 6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18,  20,  21, 

22,  23,  24,  25,  26,  27,  28,  and  29,  of  the 
Willamette  Meridian. 

T.  27  S.,  R.  3  E.,  Secs.  3,  4,  5,  8,  7,  8,  9, 

17. 18. 19,  and  20,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Boulder  Creek  Wilderness, 
and  any  private  land. 
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Description  of  0-14  taken  solely  from 
Bureau  of  Land  Management  Surface 
and/or  Mineral  Management  Maps; 
Diamond  Lake  1978,  and  Roseburg  1979, 
Oregon. 

Douglas  County 

T.  26  S.,  R.  1  W..  Secs.  19,  20,  21,  22,  23, 
24,  25,  26,  27.  28,  29,  30,  31,  32,  and  33,  of 
the  Willamette  Meridian. 

T.  27  S.,  R.  1 E.,  Secs.  31,  32,  33,  and  34, 
of  the  Willamette  Meridian. 

T.  27  S.,  R.  1  W.,  Secs.  4,  5,  6,  7,  8,  9, 10, 
11, 12, 13, 14, 15, 16, 17, 18,  22,  23,  24,  25, 

26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  27  S.,  R.  2  W.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  28  S.,  R.  1  E.,  Secs.  3, 4,  5,  6,  7,  8,  9,  * 

10. 15. 16. 17. 18. 19,  20,  21,  22,  28,  29,  30, 

31,  and  32,  of  the  Willamette  Meridian. 

T.  28  S.,  R.  1  W..  Secs.  1,  2,  3, 4,  5,  8,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  28  S.,  R.  2  W.,  Secs.  1,  2,  3, 4,  5,  6,  8, 

9. 10. 11. 12. 13. 14. 15. 18. 17. 18. 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29.  30,  31,  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridifin. 

T.  28  S.,  R.  3  W.,  Secs.  19,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33.  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  29  S.,  R.  1  E.,  Secs.  5,  6,  7,  and  8,  of 
the  WUlamette  Meridian. 

T.  29  S.,  R,  1  W.,  Secs.  1,  2,  3, 4.  5, 10, 

11,  and  12,  of  the  Willamette  Meridian. 

T.  29  S..  R.  2  W..  Secs.  3,  4.  5,  6,  7.  8,  9, 

10. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23, 

24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  29  S.,  R.  3  W.,  Secs  13,  and  25,  of 
the  Willamette  Meridian. 

T.  30  S.,  R.  2  W..  Sec.  5,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-15  taken  solely  from 
Bureau  of  Land  Management  Map; 
Diamond  Lake  1978,  and  Crater  lUke 
1978,  Oregon. 

Douglas  and  Jackson  Counties 
T.  28  S.,  R.  2  E.,  Secs.,  25,  26,  27,  28,  33, 
34,  35,  and  36  of  the  Willamette 
Meridian. 

T.  28  S.,  R.  3  E.,  Secs.  1,  2,  3,  4,  5,  7,  8, 

9. 10. 11. 12. 13. 16. 17. 18. 19,  20,  24,  25, 
28,  29,  30,  31,  32,  33,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  28  S.,  R.  4  E.,  Secs.  6,  7, 17, 18, 19, 

20,  29,  30,  31,  and  33,  of  the  Willamette 
Meridian. 

T.  29  S.,  R.  1 E.,  Secs.  23,  25,  and  36,  of 
the  Willamette  Meridian. 

T.  29  S.,  R.  2  E.,  Secs.  1,  2,  3,  4,  7,  8,  9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  29  S.,  R.  3  E.,  Secs.  2, 10, 11, 12, 15, 

16. 17. 18. 19,  20,  21,  22,  26,  27,  28,  30,  33, 
34,  and  35,  of  the  Willamette  Meridian. 

T.  29  S.,  R.  4  E.,  Secs.  4,  5,  7,  8, 9,  and 
18,  of  the  Willamette  Meridian. 

T.  30  S.,  R.  1  E.,  Secs.  1, 12, 13,  22,  23, 
24,  25,  26,  27,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  30  S.,  R.  2  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  30  S.,  R.  3  E.,  Secs.  3, 4,  6,  7,  8,  9, 16, 

17. 19,  20,  21,  29,  30,  and  31,  of  the 
Willamette  Meridian. 

T.  31  S.,  R.  1  E.,  Secs.  1,  2,  3, 10, 11, 12, 

13. 14. 15. 16. 17. 19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  31  S.,  R.  2  E.,  Secs.  4,  5,  6,  7, 8, 17, 

18. 19,  30,  and  31,  of  the  Willamette 
Meridian. 

T.  32  S.,  R.  1  E.,  Sec.  6,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Rogue-Umpqua  Divide 
Wilderness,  and  any  private  land. 
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Description  of  0-16  taken  solely  from 
Bureau  of  Land  Management  Map; 
Canyonville  1979,  and  Crater  Lake  1978, 
Oregon. 

Douglas,  Jackson,  and  Josephine 
Counties 

T.  30  S.,  R.  2  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  31  S.,  R.  2  W.,  Sec.  6,  of  the 
Willamette  Meridian. 

T.  30  S.,  R.  3  W.,  Secs.  1, 11, 12, 13, 14, 
15,  20,  21,  22,  24,  26,  27,  31,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  31  S.,  R.  3  W.,  Secs.  1,  2,  3,  4,  5,  7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  and  30,  of 
the  Willamette  Meridian. 

T.  32  S.,  R.  3  W.,  Secs.  19,  30,  and  31, 
of  the  Willamette  Meridian. 

T.  30  S.,  R.  4  W.,  Secs.  25,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  31  S.,  R.  4  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  32  S.,  R.  4  W.,  Secs.  1,  2.  3, 4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17. 18. 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  4  W.,  Secs.  5,  6,  7, 17, 18, 
and  19,  of  the 

Willamette  Meridian. 

T.  30  S.,  R.  5  W.,  Sec.  35,  of  the 
Willamette  Meridian. 

T.  31  S.,  R.  5  W..  Secs.  1,  2. 12, 13,  23, 
24,  25,  26,  27,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  5  W..  Secs.  1,  2,  3,  4, 13,  25, 
31,  33,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  5  W.,  Secs.  1, 2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18. 19,  20, 
21,  22.  23,  24,  25,  26,  27.  28,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  33  S..  R.  6  W..  Secs.  1, 13,  and  24,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


TTiTiTr 
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Description  of  0-17-A  taken  solely 
from  Bureau  of  Land  Management  Map; 
Crater  Lake  1978,  Oregon. 

Douglas  and  Jackson  Counties 
T.  32  S.,  R.  1  W.,  Secs.  1, 11, 12, 13, 14, 
21,  22,  23.  24,  25,  26,  27,  28,  29,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S..  R.  1  W.,  Secs.  1,  2. 10. 11, 12, 

13. 14. 15.  22,  23,  and  24,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  1  E.,  Secs.  3,  4,  5,  7,  8,  9, 10, 
11. 13, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23, 
27,  28,  29.  30,  31,  32.  33,  34,  and  35.  of  the 
Willamette  Meridian. 

T.  33  S.,  R.  1  E.,  Secs.  1,  2.  3.  4.  5, 8,  7, 

9. 10. 11. 12. 13. 14. 15.  and  19.  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  2  E.,  Secs.  31,  32,  and  33,  of 
the  Willamette  Meridian. 

T.  33  S.,  R.  2  E.,  Secs.  5,  6,  7,  and  18,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-17-B  taken  solely 
from  Bureau  of  Land  Management  Map; 
Crater  Lake,  Oregon  1978. 

Jackson  County 

T.  33  S..  R.  2  E.,  Secs.  13, 15,  21,  22.  23, 
24,  25,  26.  27.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  33  S.,  R.  3  E.,  Secs.  18, 19,  29.  30,  and 
31,  of  the  Willamette  Meridian. 

T.  34  S.,  R.  2  E.,  Secs.  1,  2,  and  12,  of 
the  Willamette  Meridian. 

T.  34  S.,  R.  3  E.,  Sec.  7,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-18  taken  from 
Bureau  of  Land  Management  Map; 
Crater  Lake,  Oregon  1978. 

Jackson  and  Klamath  Counties 

T.  31  S..  R.  3  E.,  Secs.  23,  24,  25,  26,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  31  S.,  R.  4  E.,  Secs.  13, 14, 15, 16,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  32  S.,  R.  4  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  4  E.,  Secs.  1,  2,  3,  4,  5,  6,  7. 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  34  S.,  R.  4  E.,  Secs.  1,  2,  3, 4,  5, 9, 10, 
11, 12, 13, 14, 15, 16,  21,  22.  23,  24,  25,  26. 
27,  28,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  31  S.,  R.  5  E.,  Secs.  30,  and  31,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  5  E.,  Secs.  6,  7,  and  18,  of 
the  Willamette  Meridian. 

T.  33  S.,  R.  5  E..  Secs.  30,  and  31,  of  the 
Willamette  Meridian. 


T.  34  S.,  R.  5  E..  Sec.  30.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 


land  within  Lakes  Wilderness, 
Crater  Lake  National  Paric,  and  any 
private  lands. 


Description  of  0-19  taken  solely  frtim 
Bureau  of  Land  Management  Map; 
Medford  1978,  Oregon. 

Jackson  and  Klamath  Counties 

T.  37  S.,  R.  3  E..  Secs.  1,  2,  3. 4.  5,  6,  7, 

8.  9. 10, 11. 12. 13. 14. 15, 16, 17. 18, 19.  20. 
21,  22,  23.  24,  25.  26,  27,  28.  29,  30,  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  38  S..  R.  3  E.,  Secs.  1.  2.  3. 4,  5,  6. 9, 
10. 11, 12, 13, 14, 15. 16. 17,  20,  21,  22.  23, 
24,  25,  26,  27,  28,  29,  32.  33,  34,  35.  and  36, 
of  the  Willamette  Meridian. 

T.  36  S..  R.  4  E.,  Secs.  27,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  37  S..  R.  4  E.,  Secs.  1,  2,  3.  4.  5,  6,  7, 

8,  9. 10, 11, 12. 13. 14, 15, 16. 17, 18, 19.  20, 
21,  22,  23.  24.  25.  28,  27,  28,  29,  30,  31,  32, 
33,  34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  38  S..  R.  4  E.,  Secs.  1,  2.  3.  4.  5,  6.  7, 

8,  9, 10. 11. 12. 13. 14. 15, 16. 17. 18, 19,  20, 
21.  22.  23,  24,  25.  26,  27.  28,  29,  30,  31.  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  36  S..  R.  5  E..  Secs.  20.  21,  28.  29  30, 
31,  32.  33.  and  34,  of  the  Willamette 
Meridian. 

T.  37  S..  R.  5  E.,  Secs.  1,  2.  3, 4,  5.  6,  7. 

8,  9. 10, 11, 12. 13, 14, 15. 16, 17. 18, 19.  20, 
21,  22.  23.  24.  25,  26,  27.  28,  29  30.  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  38  S.,  R.  5  E..  Secs.  4.  5. 6.  7. 8. 9 15. 


16. 17. 18. 19,  20,  21,  22,  23.  25,  26,  27,  28, 
29,  30,  31,  33.  34,  35.  and  36,  of  the 
Willamette  Meridian. 

T.  39  S..  R.  5  E.,  Secs.  1,  2.  3. 11, 12.  and 
13,  of  the  Willamette  Meridian. 

T.  38  S..  R.  6  E.,  Secs.  19.  20,  21,  28,  29, 


30,  and  31,  of  the  Willamette  Meridian. 

T.  39  S.  R.  6  E.,  Secs.  5,  6.  7, 17,  and  18, 
of  the  Willamette  Meridian. 

Excluding  fr*om  the  above  areas  any 
lands  within  the  Sky  Lakes  Wilderness, 
and  any  private  lands. 


40092 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


Description  of  0-20-0  taken  soley 
from  Bureau  of  Land  Management  Map; 
Medford  1978,  Oregon. 

Jackson  County 

T.  41  S..  R.  2  W..  Secs.  12, 13,  and  14, 
of  the  Willamette  Meridian. 

T.  39  S.,  R.  1  W.,  Secs.  25,  26,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  40  S.,  R.  1  W..  Secs.  1,  2,  3, 10, 11, 12, 
13, 14, 15,  21,  22,  23,  24,  25,  26,  27,  28,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  41  S.,  R.  1  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17,  and  18,  of 
the  Willamette  Meridian. 

T.  39  S.,  R.  1  E.,  Secs.  17, 19,  20,  21,  27, 
28,  29,  30,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  40  S.,  R.  1  E.,  Secs.  1,  2,  3, 4,  5,  6,  7. 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  41  S.,  R.  1  E.,  Secs.  2,  3,  4,  5,  6,  7,  8, 

9, 10, 15, 16, 17,  and  18,  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-21  taken  solely  from 
Bureau  of  Land  Management  Map; 

Grants  Pass  1978,  Oregon  and 
California. 

Josephine  County 

T.  37  S.,  R.  7  W.,  Secs.  21,  25,  26,  27,  28, 
29,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  37  S.,  R.  6  W..  Secs.  21,  23,  25,  26,  27, 
28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  37  S.,  R.  5  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  38  S.,  R.  7  W..  Secs.  1,  2,  3, 11, 12, 13, 
14,  22,  23,  24,  25,  26,  27,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  38  S.,  R.  6  W.,  Secs.  1,  2,  3, 4,  5,  6,  7. 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,- 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  38  S.,  R.  5  W.,  Secs.  3,  4,  5,  6,  7,  8,  9, 
17, 18, 19,  20,  21,  29,  30,  and  31,  of  the 
Willamette  Meridian. 

T.  39  S.,  R.  7  W.,  Secs.  1, 12, 13,  24,  and 
25,  of  the  Willamette  Meridian. 

T.  39  S.,  R.  6  W.,  Secs.  1,  2,  3, 4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  and  30,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-22-0  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Gold  Beach  1978,  and  Grants  Pass  1978, 
Oregon  and  California,  and  Forest 
Vistor  Map;  Siskiyou  National  Forest 
1984. 

Curry  Coimty 

T.  39  S.,  R.  12  W.,  Secs.  19,  20,  21,  22, 
23,  24,  25,  28,  27,  28,  29,  30.  31,  32.  33,  34, 
35,  and  38,  of  the  Willamette  Meridian. 

T.  39  S..  R.  11  W..  Secs.  19,  20.  21,  22, 
28,  29,  30,  31.  32,  and  33.  of  the 
Willamette  Meridian. 

T.  40  S..  R.  12  W..  Secs.  1.  2,  3.  4.  5.  6.  8. 
9, 10, 11, 12, 13, 14, 15. 18, 17,  20,  21,  22, 
23,  24,  25,  28,  27,  28.  32,  33.  34,  35,  and  36. 
of  the  Willamette  Meridian. 

T.  40  S..  R.  11  W.,  Secs.  4,  5.  6,  7,  8,  9, 
15, 18, 17. 18, 19,  20.  21.  22,  27,  28.  29,  30, 
31,  32,  33,  and  34,  of  the  Willamette 
Meridian. 

T.  41  S..  R.  12  W..  Secs.  1,  2.  3. 4.  5. 9. 
10, 11, 12. 13. 14,  and  15,  of  the 
Willamette  Meridian. 

T.  41  S..  R.  11  W.,  Secs.  4.  5.  6,  7. 8,  9. 
17,  and  18.  of  the  Willamette  Meridian. 

Excluding  frum  the  above  areas  any 
lands  within  the  Kalmiopsis  Wilderness, 
and  any  private  lands. 


Description  of  0-23  taken  solely  from  T.  37  S.,  R.  9  W.,  Secs.  1,  2,  3, 4,  5,  6,  7,  T.  38  S.,  R.  9  W.,  Secs.  1,  2,  3,  4,  9, 10, 

Bureau  of  Land  Management  Maps;  Port  8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  11, 12, 13, 14, 15,  and  16,  of  the 

Orford  1978,  Gold  Beach  1978,  21,  22,  23,  24,  25.  28,  27, 28,  33,  34,  35,  and  Willamette  Meridian. 

Canyonville  1979,  and  Grants  Pass  1978,  38,  of  the  Willamette  Meridian.  Excluding  frum  the  above  areas  any 

Oregon  and  California.  T.  37  S.,  R.  8  W.,  Secs.  27,  28,  29,  30,  31,  lands  within  the  Kalmiopsis  Wilderness, 

Josephine  and  Curry  Counties  32.  and  33,  of  the  Willamette  Meridian.  and  any  private  lands. 

T.  35  S.,  R.  12  W.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  35  S..  R.  11  W.,  Secs.  31.  32,  33,  34. 

35,  and  36,  of  the  Willamette  Meridian. 

T.  36  S.,  R.  12  W..  Secs.  1,  2,  3. 10, 11. 

12, 13, 14, 15,  23,  24,  25,  26,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  36  S.,  R.  11  W.,  Secs.  1,  2.  3.  4.  5.  6.  7, 

8,  9. 10, 11. 12, 13. 14. 15, 16. 17, 18. 19.  21. 

22,  23.  24,  25,  26,  and  27,  of  the 
Willamette  Meridian. 

T.  36  S..  R.  10  W..  Secs.  5,  6,  7,  8. 17, 18, 

20,  21,  22,  23,  25,  and  36,  of  the 
Willamette  Meridian. 

T.  36  S..  R.  9  W.,  Secs.  23.  24.  25.  26.  27, 

28,  29,  30,  31,  32,  33,  34.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  36  S.,  R.  8  W.,  Secs.  19,  20.  29,  30,  31, 
and  32,  of  the  Willamette  Meridian. 

T.  37  S..  R.  12  W.,  Secs.  1,  2.  3. 9, 10. 13. 

17,  20,  21.  24,  26,  27.  28,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  37  S..  R.  11  W.,  Sec.  29,  of  the 
Willamette  Meridian. 

T.  37  S..  R.  10  W.,  Secs.  1, 12, 13,  and 
24,  of  the  Willamette  Meridian. 
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Description  of  0-24  taken  solely  from 
Bureau  of  Land  Management  Map; 
Canyonville  1979,  Oregon. 

Curry  and  Josephine  Counties 
T.  34  S.,  R.  7  W.,  Secs.  5,  6,  7,  8, 17, 18, 
19,  20,  29,  30,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  35  S.,  R.  7  W.,  Secs.  5,  and  6,  of  the 
Willamette  Meridian. 

T.  33  S.,  R.  8  W.,  Secs.  4,  5,  6,  7,  8,  9, 14, 

15. 16. 17. 18. 19,  20,  21,  22.  23.  24,  25,  26, 
27,  28,  29,  30.  31,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  34  S..  R.  8  W..  Secs.,  1,  2.  3,  4.  5,  6.  7. 
8,  9, 10. 11, 12. 13. 14. 15. 16, 17. 18. 19.  20, 
21,  22,  23.  24,  25,  26,  27,  28.  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  35  S.,  R.  8  W.,  Secs.  1,  2,  3,  4.  5,  6. 
and  7,  of  the  Willamette  Meridian. 

T.  33  S.,  R.  9  W.,  Secs.  1. 12, 13, 16, 17, 

18. 19,  20,  21,  22,  23.  24,  25,  26,  27,  28,  29, 
30,  31,  32.  33,  34,  35,  and  36.  of  the 
Willamette  Meridian. 

T.  34  S.,  R.  9  W.,  Secs.  1.  2,  3,  4,  5.  6.  7, 
8.  9, 10. 11. 12, 13. 14. 15. 16, 17. 18. 19.  20, 
21,  22,  23.  24,  25,  28,  27.  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  35  S..  R.  9  W..  Secs.  1,  2,  3. 4,  5, 8,  9, 
10. 11, 12. 13, 14, 15, 16. 17.  20.  21,  22,  23, 
and  24,  of  the  Willamette  Meridian. 

T.  33  S..  R.  10  W.,  Secs.  13. 14,  23,  24. 

25,  and  36,  of  the  Willamette  Meridian. 

T.  34  S.  R.  10  W.,  Secs.  1,  and  12,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-25  taken  solely  from 
Biueau  of  Land  Management  Maps;  Port 
Orford  1978,  and  Canyonville  1979, 
Oregon. 

Coos,  Curry,  and  Douglas  Counties 
T.  31  S.,  R.  9  W.,  Secs.  31,  and  33,  of 
the  Willamette  Meridian. 

T.  32  S.,  R.  9  W.,  Secs.  1,  2,  3, 4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 18, 17, 18,  20, 
and  21,  of  the  Willamette  Meridian. 

T.  32  S.,  R.  10  W.,  Secs.  1,  2,  3, 4,  5, 6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  and  35,  of  the  Willamette  Meridian. 

T.  33  S.,  R.  10  W..  Secs.  2,  3,  4, 9, 10, 15, 
16,  21,  22,  28,  27  28,  29,  30,  31,  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  34  S.,  R.  10  W.,  Secs.  3, 4.  5,  and  6, 
of  the  Willamette  Meridian. 

T.  34  S.,  R.  10  V4  W.,  Secs.  6,  7.  and  18, 
of  the  Willamette  Meridian. 

T.  32  S.,  R.  11  W.,  Secs.  8, 9, 16, 17, 19, 

20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  11  W..  Secs.  7, 8,  9, 10, 11, 

12. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23, 
24,  25,  26,  27.  28,  29,  30,  31.  32.  33.  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  34  S..  R.  11  W.,  Secs.  1, 4,  5.  6,  7,  8.  9, 

11. 12. 13. 14. 15. 17. 18. 19,  21,  22.  23,  24, 
27,  28,  30,  31,  and  32,  of  the  Willamette 
Meridian. 

T.  32  S.,  R.  12  W.,  Secs.  25,  26,  32,  33. 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S..  R.  12  W..  Secs.  8.  9. 10, 11, 12. 

13. 14. 15. 16. 17. 19,  20,  21,  22,  23,  24,  25, 
26.  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  34  S.,  R.  12  W.,  Secs.  1,  2,  3. 4,  5, 6.  7, 
8,  9. 10, 11, 12. 13. 14, 16, 17, 18,  20.  and 

21,  of  the  Willamette  Meridian. 

T.  33  S.,  R.  13  W.,  Secs.  24,  25,  and  36, 
of  the  Willamette  Meridian. 

T.  34  S..  R.  13  W..  Secs.  1. 2, 11, 12. 13, 
and  14,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Wild  Rogue  Wilderness, 
and  any  private  lands. 
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Description  of  0-26  taken  solely  from 
Bureau  of  Land  Management  Map; 
Roseburg  1979,  and  Canyonville  1979, 
Oregon. 

Douglas,  Jackson,  and  Josephine 
Counties 

T.  29  S.,  R.  7  W.,  Secs.  15, 19,  21,  22,  23, 
27,  and  33,  of  the  Willamette  Meridian. 

T.  29  S.,  R.  8  W.,  Secs.  11, 13, 14, 15,  23, 
24,  25,  26,  27,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  29  S.,  R.  7  W.,  Secs.  33,  and  34,  of 

the  Willamette  Meridian. 

T.  30  S.,  R.  7  W.,  Secs.  3, 4,  5,  6,  7, 8,  9, 

10. 15. 16. 17. 18. 19,  20,  21,  22,  27,  28,  29, 
30,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  30  S.,  R.  8  W.,  Secs.  1,  2,  3,  4,  5,  8,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18. 19.  20. 
21,  22,  23.  24,  25.  26.  27.  28,  29,  30,  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  30  S.,  R.  9  W.,  Secs.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  31  S..  R.  5  W.,  Secs.  3,  5,  6.  7, 8.  9, 10. 
11, 14. 15, 17,  and  18,  of  the  Willamette 
Meridian. 

T.  31  S..  R.  6  W.,  Secs.  1,  7,  9. 11. 12, 13, 

14. 15. 16. 17. 18. 19,  21,  22.  and  23,  of  the 
Willamette  Meridian. 

T.  31  S.,  R.  7  W..  Secs.  1,  2,  3,  4.  5.  6.  7. 
8,  9. 10. 11. 12. 13. 14. 15, 16, 17, 18. 19,  20, 

21,  22,  23,  24,  25,  26,  27.  28.  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T,  31  S.,  R.  8  W..  Secs.  1,  2.  3.  4,  5.  6.  7, 
8,  9, 10, 11, 12, 13. 14, 15. 16. 17. 19,  20,  21, 

22,  23,  24.  25.  28,  27,  28,  29,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  31  S.,  R.  9  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  32  S..  R.  8  W.,  Secs.  15, 17. 18. 19,  20, 
21,  and  29,  of  the  Willamette  Meridian. 

T.  32  S..  R.  7  W.,  Secs.  1,  2.  3. 4.  5,  6,  7. 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 19,  20,  21. 

23,  29,  30,  and  31,  of  the  Willamette 
Meridian.T.  32  S.,  R.  8  W.,  Sec.  25,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-27  taken  solely 
Bureau  of  Land  Management  Surface- 
'  Mineral  Management  Map;  Roseburg 
1983,  Oregon. 

Coos  County 

T.  25  S.,  R.  10  W.,  Secs.  31.  32,  and  33, 
of  the  Willamette  Meridian. 

T.  26  S..  R.  9  W..  Secs.  17. 18, 19,  20.  21, 

28,  29,  30.  31.  32,  and  33,  of  the 
Willamette  Meridian. 

T.  26  S.,  R.  10  W.,  Secs.  3,  4,  5,  6,  7,  8,  9, 

10. 11. 13. 14. 15. 16. 17. 18. 19,  20.  21,  22, 
23,  24,  25,  26,  27.  28,  29,  30,  31,  32,  33,  34, 
35,  and  36.  of  the  Willamette  Meridian. 

T.  27  S..  R.  9  W..  Secs.  4.  5,  6.  7.  8.  9, 16, 

17. 18. 19,  20,  21,  22,  23,  24,  25,  26,  27.  28, 

29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  27  S..  R.  10  W.,  Secs.  1.  2,  3.  4.  5.  8.  7, 
8.  9. 10, 11. 12, 13, 14. 15, 16, 17, 18. 19,  20. 
21.  22.  23,  24,  25,  26,  27,  28.  29,  30.  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  28  S.,  R.  9  W..  Secs.  4,  5,  6.  7.  8.  9. 13. 

14. 15. 16. 17. 18. 19,  20.  21,  22,  23,  25,  26, 
27.  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  28  S..  R.  10  W..  Secs.  1,  2.  3.  4,  5,  6.  7, 
8,  9. 10. 11. 12, 13. 14, 15. 16. 17, 18. 19.  20, 
21,  22,  23,  24,  25,  26.  27,  28,  29,  30,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 


T.  28  S..  R.  11  W..  Secs.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  29  S.,  R.  9  W..  Sec.  5,  of  the 
Willamette  Meridian. 


T.  29  S..  R.  10  W..  Secs.  1. 2.  and  3,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-28  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  and  Roseburg  1979, 
Oregon. 

Douglas  County 

T.  23  S.,  R.  8  W.,  Secs.  3, 4.  5.  6,  7,  8.  9. 

10, 11. 13, 14. 15. 16. 17, 18, 19.  20,  21,  22, 
23,  26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35, 
of  the  Willamette  Meridian. 

T.  23  S..  R.  9  W..  Secs.  6,  7,  8, 13, 14. 15. 

16. 17.  20,  21.  22,  23,  24,  25,  26,  27,  28,  and 
29,  of  the  Willamette  Meridian. 

T.  23  S.,  R.  10  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  24  S..  R.  7  W.,  Secs.  8.  7, 18,  and  19, 
of  the  Willamette  Meridian. 

T.  24  S..  R.  8  W..  Secs.  1.  2.  3,  9, 10. 11, 

12. 13. 14. 15. 16. 17.  20,  21,  22,  23,  24,  25, 

26,  27.  28,  29.  33.  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  S..  R.  7  W..  Secs.  17, 18, 19.  20,  21. 

27.  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  25  S..  R.  8  W.,  Secs.  1.  2,  3. 4.  5.  8,  9. 
10. 11. 13, 14. 15. 16,  23,  24,  25,  and  36,  of 
the  Willamette  Meridian. 

T.  26  S.,  R.  7  W.,  Secs.  4,  5.  6,  7,  8,  and 
9,  of  the  Willamette  Meridian. 

T.  26  S.,  R.  8  W.,  Secs.  1,  and  12,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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40098 


Description  of  0-29  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Cottage  Grove  1979,  and  Reedsport  1980, 
Oregon. 

Douglas  County 

T.  20  S.,  R.  10  W.,  Secs.  35,  and  36,  of 
the  Willamette  Meridian. 

T.  20  S.,  R.  9  W.,  Secs.  31,  32,  and  33, 
of  the  Willamette  Meridian. 

T.  21  S.,  R.  11  W.,  Secs.  23,  24,  25,  26, 
27,  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  10  W.,  Secs.  1,  2,  3,  7,  8,  9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20.  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  21  S.,  R.  9  W.,  Secs.  4,  5,  6,  7,  8, 9, 16, 

17. 18. 19,  20,  21„  28,  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  10  W.,  Secs.  1,  2,  3,  4,  5,  6,  8, 
9, 10, 11,  and  12,  of  the  Willamette 
Meridian. 

T.  22  S.,  R.  9  W.,  Secs.  4,  5,  6,  7, 8,  and 
9,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-30  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 

Douglas  and  Lane  Counties 
T.  19  S.,  R.  6.  W.,  Secs.  1,  2,  3, 4,  5,  6,  7, 
8,  9, 10, 11. 12. 13. 14. 15. 16, 17. 18, 19.  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30.  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  S.,  R.  5  W.,  Secs.  7, 17, 18, 19,  20, 
21,  27,  28,  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  20  S.,  R.  6  W..  Secs.  1.  2.  3,  4.  5,  6.  7, 
8,  9. 10. 11. 12, 13. 14, 15. 16. 17, 18, 19,  20. 
21,  22,  23,  24.  25,  26.  27.  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  5  W.,  Secs.  3.  4,  5.  6.  7,  8,  9. 

10, 11. 14. 15, 16. 17, 18, 19,  20.  21.  22.  23. 
26,  27,  28.  29,  30,  31,  32,  33,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  21  S..  R.  7  W..  Secs.  1. 13,  25,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  21  S.,  R.  6  W.,  Secs.  1, 2,  3, 4,  5,  6,  7, 
8,  9. 10, 11. 12, 13. 14. 15, 16. 17, 18. 19.  20. 
21.  22,  23.  24,  27.  28,  29,  30,  31,  32,  and  33, 
of  the  Willamette  Meridian. 

T.  21.  S.,  R.  5  W.,  Secs.  7,  and  19,  of 
the  Willamette  Meridian. 

T.  22  S.,  R.  7  W.,  Secs.  1, 11.  and  12.  of 
the  Willamette  Meridian. 

T.  22  S.,  R.  6  W.,  Secs.  5,  and  6,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  in  the 
above  area. 
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Description  of  0-31  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Cottage  Grove  1979,  and  Reedsport  1980, 
and  Eugene  1980,  Oregon. 

Lane  and  Douglas  Counties 
T.  18  S.,  R.  11  W.,  Secs.  13,  24,  25,  26, 

33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  18  S.,  R.  10  W.,  Secs.  15, 16, 17, 18, 
19,  20,  21,  22,  23,  25,  26,  27,  28,  29,  30,  31, 

32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  18  S.,  R.  9  W.,  Secs.  25,  26,  27.  28,  32. 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  S.,  R.  8  W.,  Secs.  19.  29,  30,  31, 
and  32,  of  the  Willamette  Meridian. 

T.  19  S..  R.  11  W..  Secs.  1,  2,  3.  4, 12. 13. 
24,  and  25,  of  the  Willamette  Meridian. 

T.  19  S.,  R.  10  W..  Secs.  1.  2.  3.  4,  5.  8,  7, 
8.  9, 10. 11, 12, 13, 14. 15. 18, 17, 18. 19,  20. 
21,  22,  23.  24,  25,  26,  27,  28,  29,  30,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  19  S.,  R.  9  W..  Secs.  1,  2,  3,  4.  5.  8,  7. 

8,  9. 10, 11, 12. 13. 14, 15, 16, 17, 18, 19,  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  S.,  R.  8  W.,  Secs.  6,  7. 18, 19.  30. 
and  31,  of  the  Willamette  Meridian. 

T.  20  S..  R.  10  W.,  Secs.  1, 11, 12, 13. 14, 
23,  24,  25.  and  26.  of  the  Willamette 
Meridian. 

T.  20  S..  R.  9  W.,  Secs.  1,  2,  3.  4,  5,  6.  7, 

8,  and  9,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-32  taken  solely  from 
Bureau  of  Land  Management  Map; 
Eugene  1980,  Oregon. 

Lincoln,  Benton,  and  Lane  Coimties 
T.  14  S.,  R.  9  W.,  Sec.  25,  of  the 
Willamette  Meridian. 

T.  14  S.,  R.  8  W.,  Secs.  19,  20,  21,  22,  27, 
28,  29,  30,  31,  32,  33,  and  34.  of  the 
Willamette  Meridian. 

T.  14  S.,  R.  7  W..  Secs.  13, 19,  20,  21,  23. 
24,  25,  26,  27,  28,  29,  30,  31,  32.  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  15  S.,  R.  9  W.,  Secs.  1,  2.  3. 4.  9. 10. 
11, 12, 13, 14. 15, 16,  21,  22,  23,  24,  25,  26. 
27,  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  15  S.,  R.  8  W..  Secs.  1,  2,  3. 4.  5,  6,  7, 
8.  9, 10. 11. 12, 13. 14, 15, 16, 17, 18, 19,  20. 

21,  22,  23.  24,  25,  26,  27,  28,  29.  30,  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  15  S.,  R.  7  W..  Secs.  3. 4.  5,  and  6,  of 
the  Willamette  Meridian. 

T.  16  S..  R.  9  W.,  Secs.  1.  2,  3,  4.  7.  8,  9, 
10. 11. 12, 13,14,15,16, 17, 18, 19.  20,  21. 

22,  23,  24,  25.  26.  27,  28,  29,  30,  33,  34,  35, 
and  38,  of  the  Willamette  Meridian. 

T.  18  S..  R.  8  W.,  Secs.  1.  2.  3.  4.  5.  8.  7, 
8.  9. 10. 11, 12. 13, 14. 15, 16, 17, 18. 19,  20, 
21,  22,  23.  24,  25,  26,  27.  28,  29.  30.  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  17  S..  R.  10  W.,  Secs.  12. 13.  and  24, 


of  the  Willamette  Meridian. 

T.  17  S..  R.  9  W.,  Secs.  1,  2,  3.  4,  5,  6,  7, 
8, 17, 18, 19,  and  20,  of  the  Willamette 
Meridian. 


T.  17  S.,  R.  8  W.,  Secs.  5,  and  6,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-33  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Corvallis  1980,  and  Eugene  1980,  Oregon. 
Lincoln  and  Benton  Coimties 
T.  12  S..  R.  8  W.,  Secs.  3.  4.  5.  7,  8,  9, 10, 

11. 12. 13. 14. 15. 16. 17. 18. 19,  20.  21.  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33.  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  12  S..  R.  7  W.,  Secs.  10, 11. 12, 13, 14. 

15. 16. 17. 18. 19,  20,  21,  22,  23,  24,  25,  26. 
27.  28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  13  S..  R.  8  W.,  Secs.  1.  2,  3,  4.  5,  6,  7, 
8.  9, 10, 11, 12. 13, 14, 15. 16. 17. 18, 19.  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30.  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  13  S..  R.  7  W.,  Secs.  2.  3,  4,  5.  6,  7,  8, 

9. 10. 11. 15. 16. 17. 18. 19,  20,  and  21,  of 
the  Willamette  Meridian. 

T.  14  S..  R.  8  W.,  Sec.  5,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


5  MILES 


ffi.llS. 

T.12S. 
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Description  of  0-34  taken  solely  from 
U.S.  Geological  Survey  Map;  Waldport 
1980,  Bureau  of  Land  Management  Map; 
Eugene  1980,  and  Corvallis  1980,  Oregon. 
Lincoln  and  Benton  Counties 
T.  12  S.,  R.  11  W.,  Secs.  12, 13, 14,  23, 
24,  25,  28,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  12  S.,  R.  10  W.,  Secs.  1,  2,  3, 4,  5,  7,  8, 

9. 10. 11. 12. 16. 17. 18. 19,  20,  21,  28,  29, 

30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  13  S.,  R.  11  W.,  Secs.  1,  2, 11, 12, 13, 
14, 15,  23,  24,  25,  26,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  13  S.,  R.  10  %  W.,  Secs.  6  and  7,  of 
the  Willamette  Meridian. 

T.  13  S.,  R.  10  W.,  Secs.  1,  2,  3, 4,  5,  6,  7, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  13  S.,  R.  9  W.,  Secs.  6,  7, 18, 19,  20, 
28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  14  S.,  R.  11  W.,  Secs.  1,  2, 11,  and  12, 
of  the  Willamette  Meridian. 

T.  14  S.,  R.  10  W.,  Secs.  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 14, 15, 16, 17,  and  18,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Drift  Creek  Wilderness, 
and  any  private  lands. 


Description  of  0-35  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Yamhill  River  1980,  and  Corvallis  1980, 
Oregon. 

Lincoln  and  Tillamook  Counties 
T.  5  S.,  R.  10  W.,  Secs.  32,  33,  34,  and 
35,  of  the  Willamette  Meridian. 

T.  8  S.,  R.  11  W.,  Secs.  1,  2,  3, 10, 11, 12, 
13, 14, 15,  22,  23,  and  24,  of  the 
Willamette  Meridian. 

T.  6  S.,  R.  10  W.,  Secs.  2,  3,  4,  5,  8,  7,  8, 

9, 10. 11. 12. 14. 15. 16, 17, 18, 19,  20.  21, 
22,  23,  26,  27.  28,  and  32,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  10  W.,  Secs.  3,  4.  5,  7.  8.  9, 10, 
11, 12, 13, 14. 15, 16, 17, 18,  20.  21.  22,  23. 
24,  25,  26,  27,  28,  29,  31,  32,  33,  34,  and  35, 
of  the  Willamette  Meridian. 

T.  7  S..  R.  9  W..  Sec.  19.  of  the 
Willamette  Meridian. 

T.  8  S..  R.  10  W.,  Secs.  1,  2.  3,  4,  5.  6.  7, 
8.  9. 10, 11, 12, 13, 14, 15. 16,  23.  24,  and 
26,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-36  taken  solely  from 
Bureau  of  Land  Management  Map; 
Yamhill  River  1980,  Oregon. 

Tillamook  and  Yamhill  Counties 

T.  2  S.,  R.  8  W.,  Secs.  30,  31,  32,  33,  and 
34,  of  the  Willamette  Meridian. 

T.  3  S.,  R.  9  W.,  Secs.  1,  and  12,  of  the 
Willamette  Meridian. 

T.  3  S.,  R.  8  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  3  S.,  R.  7  W.,  Secs.  5,  7,  8,  9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  3  S.,  R.  6  W.,  Secs.  7, 17, 18, 19,  20, 
21,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  4  S.,  R.  9  W.,  Secs.  8,  9, 10, 11, 12, 13, 
14, 15, 16, 17,  22,  23,  24,  25,  26,  27,  and  36 
Willamette  Meridian. 

T.  4  S.,  R.  8  W.,  Secs.  1,  2,  3,  4,  5,  6,  7. 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 


T.  4  S„  R.  7  W.,  Secs.  1,  2,  3, 4,  5,  6,  7. 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17,  and  18,  of 
the  Willamette  Meridian. 

T.  4  S.,  R.  6  W.,  Secs.  5,  6,  7,  and  18,  of 
the  Willamette  Meridian. 


T.  5  S.,  R.  9  W.,  Secs.  1,  2, 10, 11, 12, 13, 
14, 15,  22,  23,  and  24,  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-37  taken  solely  from 
Bureau  of  Land  Management  Map; 
Corvallis  1980,  Oregon. 

Polk  County 

T.  7  S.,  R.  8  W.,  Secs.  1, 12, 13, 14, 15, 
16, 17, 18, 19,  20,  21,  22,  23,  24,  25,  26,  27, 
28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  7  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  26,  29,  30,  31,  32, 
33,  and  34,  of  the  Willamette  Meridian. 

T.  7  S.,  R.  6  W.,  Secs.  4,  5,  6,  7,  8,  9, 17, 
and  18,  of  the  Willamette  Meridian. 

T.  8  S.,  R.  8  W.,  Secs.  1,  2,  3,  and  11,  of 
the  Willamette  Meridian. 

T.  8  S.,  R.  7  W.,  Secs.  3,  4,  5,  and  6,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


5  MILES 


0-37 
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Description  of  0-38  taken  solely  from 
Bureau  of  Land  Management  Map; 
Corvallis  1980,  Oregon. 

Polk  County 

T.  8  S.,  R.  6  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  9  S.,  R.  6  W.,  Secs.  5, 6,  and  7,  of  the 
Willamette  Meridian. 

T.  9  S.,  R.  7  W.,  Secs.  1,  2,  3,  9, 10, 11, 
12, 13, 14, 15, 16, 

17.  21,  22,  23,  26,  and  35,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-39  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 

Douglas  and  Lane  Counties 

T.  21  S.,  R.  4  W.,  Secs.  23,  24,  25,  26,  27, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  4  W.,  Secs.  1,  2,  3, 9, 10, 11, 
12, 13, 14, 15,  21,  22,  23,  24,  25,  26,  27,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  3  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  23  S..  R.  4  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-40  taken  solely  from 
Bureau  of  Land  Management  Map; 
Medford  1978,  Oregon. 

Jackson  County 

T.  41  S.,  R.  1  E.,  Secs.  12,  and  13,  of  the 
Willamette  Meridian. 

T.  40  S.,  R.  2  E.,  Secs.  11, 12, 13, 14,  23, 
24,  25,  26,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  41  S.,  R.  2  E.,  Secs.  1,  2,  3,  4,  5,  7,  8, 

9, 10, 11, 12, 13, 14, 15, 16, 17,  and  18,  of 
the  Willamette  Meridian. 

T.  39  S.,  R.  3  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30  31,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  40  S.,  R.  3  E.,  Secs.  1,  2,  3,  7,  9, 10, 

11. 12. 13. 14. 15. 16. 17. 18. 19.  20,  21.  22. 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  41  S.,  R.  3  E.,  Secs.  4,  and  5,  of  the 
Willamette  Meridian. 

T.  39  S.,  R.  4  E.,  Secs.  3,  4,  5,  6.  7,  8,  9, 

15. 16. 17. 18. 19.  21.  22,  23.  27,  and  31,  of 
the  Willamette  Meridian. 

T.  40  S..  R.  4  E.,  Secs.  7,  8,  9, 17, 18, 19. 
20,  21,  and  29,  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-41  taken  solely  from 
Bureau  of  Land  Management  Map; 
Madras  1978,  Oregon. 

Jefferson  County 
T.  10  S..  R.  9  E..  Sec.  36.  of  the 
Willamette  Meridian. 

T.  10  S..  R.  10  E..  Secs.  27.  28,  29,  31.  32. 
33,  and  34,  of  the  Willamette  Meridian. 

T.  11  S.,  R.  9  E.,  Secs.  1, 12. 13,  24,  and 
25,  of  the  Willamette  Meridian. 

T.  11  S..  R.  10  E.,  Secs.  4.  5,  8,  7,  8,  9. 

16, 17, 18, 19,  20,  21,  29,  and  30,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian  ' 
Reservation,  and  any  private  lands. 
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Description  of  0-42  taken  solely  from 
Bureau  of  Land  Management  Map; 
Madras  1978,  Oregon. 

Jefferson  County 

T.  11  S.,  R.  8  E.,  Secs.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  11  S.,  R.  9  E.,  Secs.  26,  28,  29,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  12  S.,  R.  8  E.,  Secs.  1, 2, 11,  and  12, 
of  the  Willamette 

Meridian. 

T.  12  S.,  R.  9  E.,  Secs.  1,  2,  3, 4,  5,  6,  7, 

8,  9, 10, 11,  and  12,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  Mt.  Jefferson 
Wilderness,  and  any  private  lands. 


Description  of  0-44  taken  solely  from 
Bureau  of  Land  Management  Map;  Bend 
1980,  Oregon. 

Jefrerson,  Deschutes,  and  Linn  Counties 

T.  13  S.,  R.  7  E.,  Secs.  24,  25,  and  36, 

of  the  Willamette  Meridian. 

T.  13  S.,  R.  8  E..  Secs.  2,  3, 4,  9, 10, 11, 
14, 15, 16, 19,  20,  21,  22,  28,  29.  30,  31,  and 
32.  of  the  Willamette  Meridian. 

T.  14  S.,  R.  7  V4  E.,  Secs.  1,  and  12,  of 
the  Willamette  Meridian. 

T.  14  S..  R.  8  E.,  Secs.  2,  3,  4,  5,  6,  7.  8, 

9, 10, 14. 15. 16,  21,  22,  and  23,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Mt.  Jefferson  Wilderness, 
Mt.  Washington  Wilderness,  and  any 
private  lands. 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


Description  of  0-45  taken  solely  from 
Bureau  of  Land  Management  Map;  Bend 
1980,  Oregon. 

Deschutes  County 

T.  15  S.,  R.  8  E.,  Secs.  1,  2, 12. 13,  24, 

25,  and  36,  of  the  Willamette  Meridian. 

T.  15  S.,  R.  9  E.,  Secs.  18, 19,  20.  21,  28, 
29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Mt.  Washington 
Wilderness  and  Three  Sisters 
Wilderness,  and  any  private  lands. 


Description  of  0-46  taken  solely  from 
Bureau  of  Land  Management  Map; 
Nehalem  River  1979,  Oregon. 

Tillamook  County 

T.  3  N..  R.  9  W.,  Secs.  34.  35,  and  36.  of 
■  the  Willamette  Meridian. 

T.  3  N.,  R.  8  W.,  Secs.  31,  and  32,  of  the 
Willamette  Meridian. 

T.  2  N.,  R.  10  W.,  Secs.  13,  24,  25.  and 
36,  of  the  Willamette  Meridian. 

T.  2  N.,  R.  9  W.,  Secs.  1,  2,  3, 4.  5,  6,  7, 

8,  9. 10, 11, 12, 13. 14. 15. 16. 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29.  30,  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  2  N.,  R.  8  W.,  Secs.  5,  6.  7,  8, 17, 18, 
19,  20,  29.  30,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  1  N.,  R.  9  W.,  Secs.  1,  2,  3, 4,  5, 9, 10. 
11, 12, 13, 14, 15,  and  16,  of  the 
Willamette  Meridian. 

T.  1  N.,  R.  8  W.,  Secs.  5,  6,  7,  8. 17,  and 
18,  of  the  Willeunette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-47  taken  solely  from 
Bureau  of  Land  Management  Map; 
Nehalem  River  1979,  Oregon. 

Columbia,  Washington,  Clatsop,  and 
Tillamook  Counties 

T.  4  N.,  R.  6  W.,  Secs.  12, 13, 14,  21,  22, 
23,  24,  25,  26,  27,  28,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  4  N.,  R.  5  W.,  Secs.  17,  and  18,  of  the 
Willamette  Meridian. 

T.  3  N.,  R.  8  W..  Secs.  1,  2,  3,  4,  5,  7.  8, 

9, 10, 11, 12, 13, 14, 15, 16, 17. 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  2  N.,  R.  6  W.,  Secs.  1.  2,  3,  4,  5,  and 
6,  of  the  Willamette  Meridian. 

T.  3  N.,  R.  5  W.,  Secs.  7.  8,  9, 16, 17. 18, 
19,  20,  21,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  2  N.,  R.  5  W..  Secs.  4,  5,  and  6,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-48  taken  solely  from 
Bureau  of  Land  Management  Map; 
Astoria  1981,  Oregon. 

Clatsop  County 

T.  9  N.,  R.  7  W..  Secs.  25,  and  38,  of  the 
Willamette  Meridian. 

T.  9  N.,  R.  8  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  8  N.,  R.  7  W.,  Secs.  1,  2, 11, 12, 13, 

14,  23,  24,  25,  26,  and  36,  of  the 
Willamette  Meridian. 

T.  8  N.,  R.  8  W..  Secs.  5.  6,  7.  8, 17. 18, 
19.  20.  27,  28,  29,  30,  31,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  7  N.,  R.  7  W..  Secs.  1.  2,  and  13,  of 
the  Willamette  Meridian. 

T.  7  N..  R.  6  W.,  Secs.  1,  2,  3,  4,  5,  6,  7. 

8,  9. 10. 11. 12, 13. 14. 15, 16, 17, 18, 19,  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34.  35,  and  36,  of  the  Willamette 
Meridian. 

Excluding  &om  the  above  areas  any 
land  within  the  Julia  Butler  Hansen 
Refuge  for  the  Columbian  White  Tail 
Deer  area,  the  Coliunbia  River,  and  any 
private  lands. 
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Description  of  0-49  taken  solely  from 
Bureau  of  Land  Management  Map; 
Corvallis  1980,  Oregon. 

Polk,  Lincoln,  and  Benton  Counties 
T.  9  S.,  R.  8  W.,  Secs.  27,  28,  29  30,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  9  S.,  R.  7  W.,  Secs.  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  10  S.,  R.  8  W.,  Secs.  1.  2,  3,  4.  5,  8,  9, 
10, 11, 12, 13,  and  24,  of  the  Willamette 
Meridian. 

T.  10  S.,  R.  7  W..  Secs.  4,  5,  6,  7. 8,  9, 10. 
15. 16. 17, 18, 19,  21.  22.  27,  and  28.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  SIS-1  taken  solely  from 
Bureau  of  Land  Management  Map;  Port 
Orford  1978,  Oregon. 

Curry  County 

T.  32  S..  R.  13  W.,  Secs.  18. 19,  20,  21, 
22.  27,  28,  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  32  S..  R.  14  W..  Secs,  iz,  23,  24,  and 
25,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Grassy  Knob 
Wilderness,  and  any  private  lands. 
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iHlj! 


Description  of  SI&-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Canyonville  1979,  Oregon. 

Curry  County 

T.  34  S.,  R.  11  W.,  Secs.  25,  26,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  34  S.,  R.  10  Vi  W.,  Secs.  19,  30,  and 
31,  of  the  Willamette  Meridian. 

T.  34  S.,  R.  10  W.,  Secs.  7, 18, 19,  30, 
and  31,  of  the  Willamette  Meridian. 

T.  35  S.,  R.  11  W.,  Secs.  1,  2, 11, 12, 13, 
14,  23,  24,  25,  and  26,  of  the  Willamette 
Meridian. 

T.  35  S.,  R.  10  Vi  W.,  Secs.  6,  7, 12,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  35  S.,  R.  10  W.,  Secs.  6,  7,  and  18,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  in  the 
above  area. 


Description  of  SNF-1  taken  solely 
from  U.S.  Geological  Survey  Map; 
Waldport  1980,  and  Bureau  of  Land 
Management  Map;  Eugene  1980,  Oregon. 
Lincoln  and  Lane  Counties 
T.  14  S.,  R.  12  W.,  Sec.  36.  of  the 
Willamette  Meridian. 

T.  14  S.,  R.  11  W.,  Secs.  29.  30.  31,  and 
32,  of  the  Willamette  Meridian. 

T.  15  S.,  R.  12  W.,  Secs.  1,  2. 11. 12,  25. 
and  36,  of  the  Willamette  Meridian. 

T.  15  S..  R.  11  W.,  Secs.  4,  5,  6,  7,  8,  9, 

10. 11. 13. 14. 15. 19,  20,  21.  22,  23,  24,  25, 

26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  15  S..  R.  10  W.,  Secs.  19.  20.  21.  22. 

27,  28,  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  16  S..  R.  12  W..  Secs.  1. 10. 11. 13. 14, 
15,  23,  24,  25,  and  36,  of  the  Willamette 
Meridian. 

T.  16  S..  R.  11  W.,  Secs.  1,  2.  3.  4.  5.  6.  8. 

9. 10. 11. 12. 13. 14. 15. 19,  20.  21,  22.  23. 
24,  25,  26,  27,  28,  29,  30,  31,  32.  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  10  W..  Secs.  4.  5.  6,  7,  8.  9. 

15. 16. 17. 18. 19,  20,  21,  22.  27,  28.  29,  30, 
31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  17  S..  R.  12  W.,  Secs.  1.  and  12.  of 
the  Willamette  Meridian. 

T.  17  S..  R.  11  W.,  Secs.  1.  2,  3.  4.  5,  6,  7, 
8,  and  9,  of  the  Willamette  Meridian. 

T.  17  S.,  R.  10  W.,  Secs.  4,  5,  and  6,  of 
the  Willamette  Meridian. 

Excluding  any  of  the  above  area 
within  the  Siuslaw  Wilderness,  and  any 
private  lands. 
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Description  of  SNF-3  taken  solely 
from  Bureau  of  Land  Management  Map; 
Yamhill  River  1980,  Oregon. 

Tillamook  County 

T.  5  S.,  R.  9  W.,  Secs.  31,  32,  and  33,  of 
the  Willamette 
Meridian. 

T.  6  S.,  R.  9  W.,  Secs.  4,  and  5,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  OAK-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Oakridge  1974,  Oregon. 

Lane  County 

T.  20  S..  R.  2  W.,  Sec.  35.  of  the 
Willamette  Meridian. 

T.  20  S..  R.  1  W..  Sec.  31,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  2  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  1  W.,  Secs.  5,  6,  and  7,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


Description  of  OAK-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Oakridge  1974,  Oregon. 

Lane  County 

T.  21  S.,  R.  2  W.,  Secs.  27,  29,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  2  W.,  Secs.  1,  2,  3,  and  11, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  RBG-1  taken  solely 
from  Bureau  of  Land  Management 
Surface-Mineral  Management  Map; 
Roseburg  1979,  Oregon. 

Douglas  Coimty 
T.  24  S.,  R.  6  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  7  W.,  Secs.  23,  25,  26,  27,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  25  S.,  R.  7  W.,  Secs.  1,  2,  3,  and  11, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  3  MILES 
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Description  for  RBG-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Roseburg  1979,  Oregon. 

Douglas  County 

T.  28  S.,  R.  8  W.,  Secs.  3,  4.  5,  8,  9.  and 
17,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  UNF-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Oakridge  1974,  and  Diamond  Lake  1978, 
Oregon. 

Douglas  and  Lane  Counties 

T.  22  S.,  R.  1  E.,  Secs.  23,  24,  25,  26,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  2  E.,  Secs.  19,  30,  and  31  of 
the  Willamette  Meridian. 

T.  23  S.,  R.  1  E.,  Secs.  1,  2,  3,  6,  7,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17, 18,  22,  23,  24, 
25,  26,  27,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  2  E.,  Secs.  6,  7, 16, 17, 18, 
19,  20,  21,  28,  29,  30,  and  31,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  2  E.,  Secs.  5,  and  6,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  1 E.,  Secs.  1,  2,  3,  4,  5,  8,  9, 
10, 11, 14, 15, 16, 17, 19,  20,  21,  22,  28,  29, 
30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  25  S.,  R.  1  E.,  Secs.  4,  5,  6,  and  7,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  UNF-2  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Canyonville  1979,  and  Crater  Lake  1978, 
Oregon. 

Douglas  and  Jackson  Coimties 
T.  31  S.,  R.  2  W.,  Secs.  5,  7.  8, 17, 18, 19, 
20,  29,  30,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  2  W.,  Secs.  2,  3,  4,  5,  6,  7,  8, 
9, 18, 19,  and  30,  of  the  Willamette 
Meridian. 

T.  32  S.,  R.  3  W.,  Secs.  13,  24,  and  25, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  WIN-1  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Crater  Lake  1978  and  Medford  1978, 
Oregon. 

Klamath  County 

T.  34  S.,  R.  6  E.,  Secs.  19,  21,  22,  27,  28, 

29,  30,  31,  32,  33,and  34,  of  the 
Willamette  Meridian. 

T.  35  S.,  R.  5  E.,  Secs.  1,  2,  3, 10, 11, 12, 
13, 14, 15,  22,  23,  24,  25,  26,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  35  S.,  R.  6  E.,  Secs.  3,  4,  5,  6,  7,  8,  9, 
10, 15, 16, 17, 18, 19,  20,  21,  22,  27,  28,  29, 

30,  31,  32,  33,  and  34,  of  the  Willamette 
Meridian. 

T.  36  S.,  R.  5  E.,  Secs.  1,  2,  9, 10, 11, 12, 
13, 14, 15,  22,  23,  and  24,  of  the 
Willamette  Meridian. 

T.  36  S.,  R.  6  E.,  Secs.  4,  5,  6,  7,  and  18, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  WIL-2  taken  solely 
from  Bureau  of  Land  Management  Maps; 
North  Santiam  River  1978,  McKenzie 
River  1973,  Madras  1978,  and  Bend  1982, 
Oregon. 

Linn  County 

T.  12  S..  R.  6  E.,  Secs.  21,  22,  23,  24,  25, 

26,  27.  28,  33.  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  12  S..  R.  7  E.,  Secs.  19,  20.  21,  22.  23, 

27.  28,  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  13  S.,  R.  6  E.,  Secs.  1,  2,  3,  4.  8,  9. 10, 
11, 12. 13, 14, 15, 16.  20,  21,  22,  23,  and  24, 
of  the  Willamette  Meridian. 

T.  13  S.,  R.  7  E.,  Secs.  3,  4,  5,  6,  7,  8,  9, 
10, 13, 14, 15, 16. 17, 18, 19,  20.  21,  22.  23. 
24.  26,  27,  28,  29,  and  30,  of  the 
Willamette  Meridian. 

T.  13  S..  R.  7  %  E..  Secs.  15. 16.  21.  and 
22,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Mt.  Jefrerson  Wilderness, 
and  any  private  lands. 


Description  of  YR-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Yamhill  River  1980,  Oregon. 

Tillamook  County 

T.  3  S.,  R.  10  W..  Secs.  22,  23,  24,  26,  27; 

28.  32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  3  S.,  R.  9  W..  Sec.  19,  of  the 
Willamette  Meridian. 

T.  4  S.  R.  10  W.,  Secs.  3,  4,  and  5,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  YR-2  taken  solely  &om 
Bureau  of  Land  Management  Maps; 
Nehalem  River  1979,  and  Yamhill  River 
1980,  Oregon. 

Tillamook  Coimty 

T.  1  N.,  R.  9  W.,  Secs.  34,  and  35,  of  the 
Willamette  Meridian. 

T.  1  S..  R.  9  W..  Secs.  1.  2,  3,  4. 9. 10. 11. 
12. 13, 14, 15, 16,  23.  24,  25,  and  36,  of  the 
Willamette  Meridian. 

T.  1  S..  R.  8  W..  Secs.  7,  8, 17, 18. 19,  20, 
21,  22,  27,  28,  29.  and  30,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Washington.  Areas  of  land  and  water 
as  follows: 

Description  of  SQN-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  Baker  1979,  Washington  and 
British  Columbia. 

Whatcom  County 

T.  39  N.,  R.  7  E.,  Secs.  1.  2,  3.  4.  5,  8,  9. 

10. 11. 12. 14. 15,  and  16,  of  the 
Willamette  Meridian. 

T.  39  N.,  R.  8  E.,  Secs.  1,  2,  3, 4,  5,  6,  7, 
8,  9, 10, 11, 12, 15, 16, 17. 18,  20,  21,  and 
22,  of  the  Willamette  Meridian. 

T.  39  N.,  R.  9  E.,  Secs.  3.  4.  5,  6,  7,  8,  9, 

10. 11. 14. 15. 16.  and  17,  of  the 
Willamette  Meridian. 

T.  40  N..  R.  7  E..  Secs.  13, 14, 15. 16,  21. 
22,  23,  24,  25,  26.  27,  28,  29,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  40  N..  R.  8  E..  Secs.  15, 16, 17, 18. 19. 
20,  21.  29,  30,  31,  32,  33,  34,  35.  and  36,  of 
the  Willamette  Meridian. 

T.  40  N.,  R.  9  E.,  Secs.  15, 16, 19.  20,  21, 
29.  30,  31,  32,  33,  and  34.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Mount  Baker 
Wilderness,  the  North  Cascades 
National  Park,  and  any  private  lands. 
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Description  of  SQN-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  Baker  1979,  Washington  and 
British  Columbia. 

Whatcom  and  Skagit  Coimties 

T.  36  N.,  R.  7  E.,  Secs.  1,  2,  and  3,  of  the 
Willamette  Meridian. 

T.  36  N.,  R.  8  E.,  Sec.  5,  of  the 
Willamette  Meridian. 

T.  36  N.,  R.  9  E.,  Secs.  1,  2,  3,  4,  5,  8,  9, 
10, 11, 12, 13, 14, 15,  22,  23,  and  24,  of  the 
Willamette  Meridian. 

T.  36  N.,  R.  10  E.,  Secs.  4,  5,  6,  7,  8. 17, 
18, 19,  20,  21,  27,  28,  29,  and  30,  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  6  E.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  7  E.,  Secs.  1,  2,  3,  4,  5,  6,  9, 
10. 11. 12, 13. 14, 15, 16.  21,  22,  23,  24.  25, 
26.  27.  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  8  E..  Secs.  1.  2.  3, 4,  5,  6.  7, 

8,  9. 10. 11. 12. 13, 14, 15. 16, 17, 18, 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  37  N.,  R.  9  E.,  Secs.  1,  2,  3,  4,  5,  6.  7. 

8.  9. 10, 11. 12, 14, 15, 16. 17, 18. 19.  20,  21. 

22,  23,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  37  N.,  R.  10  E.,  Secs.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  38  N..  R.  6  E.,  Secs.  1. 12, 13,  and  36, 
of  the  Willamette  Meridian. 

T.  38  N.,  R.  7  E.,  Secs.  6,  7, 16, 17. 18, 

19,  20,  28,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  38  N.,  R.  8  E.,  Secs.  23.  24,  25.  26,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  38  N..  R.  9  E..  Secs.  13, 14. 15, 16, 17, 
19.  20,  21,  22,  23,  24,  25,  26,  27.  28.  29,  30, 
31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  38  N.,  R.  10  E.,  Secs.  18, 19,  30,  and 
31,  of  the  Willamette  Meridian. 

T.  39  N.,  R.  6  E.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  39  N.,  R.  7  E.,  Sec.  31,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Mt.  Baker  Wilderness. 
North  Cascades  National  Park,  Noisy- 
Diobsud  Wilderness,  and  any  private 
lands. 
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Description  of  SQN-3  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Sauk  River  1978,  Washington,  and 
Mount  Bedcer  1979,  Washington  and 
British  Columbia. 

Skagit  County 

T.  33  N.,  R.  10  E.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  33  N.,  R.  11 E.,  Secs.  4,  5,  and  6,  of 
the  Willamette  Meridian. 

T.  34  N.,  R.  10  E.,  Secs.  12, 13,  22,  23, 

24,  25,  26,  27,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  34  N.,  R.  11  E.,  Secs.  5,  6,  7,  8, 15, 16, 

17. 18. 19,  20,  21,  22,  27,  28,  29,  30,  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  34  N.,  R.  12  E.,  Secs.  1,  2,  3, 4, 10, 11, 
and  12,  of  the  Willamette  Meridian. 

T.  34  N.,  R.  13  E.,  Secs.  4,  5,  6.  7,  8,  and 
9,  of  the  Willamette  Meridian. 

T.  35  N.,  R.  12  E.,  Secs.  5,  6,  7,  8,  9, 10, 

11. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23,  25, 
26,  27,  28,  29,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  35  N.,  R.  13  E.,  Secs.  30,  31.  32,  and 

33,  of  the  Willamette  Meridian. 

T.  36  N..  R.  11  E..  Secs.  25,  26.  27,  33, . 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  North  Cascades  National 
Park,  Glacier  Pe£tk  Wilderness,  and  any 
private  lands. 


Description  of  SQN-4  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Sauk  River  1978,  and  Mount  Baker  1979, 
Washington  and  British  Columbia. 

Skagit  and  Snohomish  Counties 
T.  32  N.,  R.  8  E.,  Secs.  1,  N  %  of  3,  N  % 
of  4,  N  %  of  5,  and  N  V4  of  6,  of  the 
Willamette  Meridian. 

T.  33  N..  R.  8  E.,  Secs.  1.  2,  3. 4.  5, 6,  7, 
8.  9, 10, 11. 12. 13. 14. 15, 16. 17, 18, 19,  20. 
21,  22,  23.  24.  25,  26.  27,  28.  29.  30,  31.  32, 

33,  34,  35.  and  36,  of  the  Willamette 
Meridian. 

T.  33  N.,  R.  9  E.,  Secs.  2,  3,  4,  5.  6.  7,  8, 

9. 10. 11. 14. 15. 16. 17. 18. 19,  20.  21.  22, 
30,  and  31,  of  the  Willamette  Meridian. 

T.  34  N.,  R.  7  E..  Secs.  1,  2,  3.  4.  5.  6.  7, 
8.  9. 10, 11. 12, 13, 14, 15, 16. 17, 18. 19.  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  32,  33,  and 

34,  of  the  Willamette  Meridian. 

T.  34  N.,  R.  8  E..  Secs.  2.  3,  4,  5.  6,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 
21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  34  N..  R.  9  E.,  Secs.  19,  20,  21.  22,  27, 
28,  29,  30.  31,  32,  33,  and  34.  of  the 
•  Willamette  Meridian. 

T.  35  N.,  R.  7  E.,  Secs.  27,  28,  29.  30,  31. 


32,  33,  34,  and  35,  of  the  Willamette  Excluding  any  private  lands  within 

Meridian.  the  above  area. 
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Description  of  SQN-5  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978,  Washington. 

Skagit  and  Snohomish  Coimties 

T.  31  N.,  R.  11  E.,  Secs.  1.  2,  3,  4, 10, 11, 
and  12,  of  the  Willamette  Meridian. 

T.  31  N.,  R.  12  E.,  Secs.  4  and  5,  of  the 
Willamette  Meridian. 

T.  32  N.,  R.  10  E.,  Secs.  1,  2,  3, 10, 11, 
12, 13. 14,  23.  24,  25,  and  26,  of  the 
Willamette  Meridian. 

T.  32  N.,  R.  11  E..  Secs.  1,  2,  3,  4,  5,  6,  7, 
8.  9. 10. 11. 12. 13. 14. 15. 16, 17, 18, 19.  20, 
21,  22.  23,  24,  25,  26,  27,  28.  29.  30,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  32  N.,  R.  12  R..  Secs.  7,  8,  9, 10, 13, 
14, 15, 16, 17, 18, 19.  20,  21,  22,  23,  24.  25, 
26,  27,  28.  29,  30,  31,  32,  33,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  33  N.,  R.  11  E.,  Secs.  25,  26,  27.  34, 

35,  and  36,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Glacier  Peak  Wilderness, 
and  any  private  lands. 


Description  of  SQN-6  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978,  Washington. 
Snohomish  County 

T.  30  N.,  R.  8  E.,  Secs.  2,  3, 4,  and  5,  of 
the  Willamette  Meridian. 

T.  31  N.,  R.  7  E..  Secs.  1. 12.  and  13.  of 
the  Willamette  Meridian. 

T.  31  N..  R.  8  E.,  Secs.  3.  4,  5.  6,  7,  8,  9. 
10. 16, 17, 18, 19,  20,  21,  22,  23.  26.  27,  28, 
29,  30,  31,  32,  33.  34.  and  35,  of  the 
Willamette  Meridian. 

T.  32  N..  R.  8  E..  Secs.  19,  20,  21.  27.  28, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Boulder  River 
Wilderness,  and  any  private  lands. 
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Description  of  SQN-7  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978,  Washington. 
Snohomish  County 

T.  30  N.,  R.  9  E.,  Secs.  1,  2,  and  12,  of 
the  Willamette  Meridian. 

T.  30  N.,  R.  10  E.,  Secs.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  31  N.,  R.  9  E.,  Secs.  1,  2,  3, 10, 12, 13, 
23,  24,  25,  26,  27,  28,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  31  N.,  R.  10  E.,  Secs.  5,  6,  7, 8, 17, 18, 
19,  20,  21,  28.  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  32  N.,  R.  9  E.,  Secs.  26,  27,  34,  35. 
and  36,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Boulder  River 
Wilderness,  and  any  private  lands. 


Description  of  SQN-8  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978,  and  Department  of 
Natural  Resources  Quadrangle; 
Skykomish  River  1973,  Washington. 
Snohomish  Coimty 

T.  29  N.,  R.  10  E.,  Secs.  1,  and  12,  of  the 
Willamette  Meridian. 

T.  29  N.,  R.  11  E.,  Secs.  6,  7,  and  18,  of 
the  Willamette  Meridian. 

T.  29  N.,  R.  12  E.,  Secs.  3. 4,  5,  7,  8,  9. 

10, 11, 13, 14, 15, 16, 17, 18,  20,  21,  22,  and 
23,  of  the  Willamette  Meridian. 

T.  30  N.,  R.  10  E.,  Secs.  25,  26,  27,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  30  N.,  R.  11  E..  Secs.  1,  2, 10, 11, 12, 
13, 14, 15, 16,  20,  21,  22,  27,  28,  29,  30,  31, 
32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  30  N.,  R.  12  E.,  Secs.  6,  7,  8, 16, 17, 

18, 19,  20,  21,  29,  32,  and  33,  of  the 
Willamette  Meridian. 

Excluding  frum  the  above  areas  any 
lands  within  Glacier  Peak  Wilderness, 
Henry  M.  Jackson  Wilderness,  and  any 
private  Icmds. 
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Description  of  SQS-1  taken  solely 
from  Department  of  Natural  Resources 
Quadrate;  Skykomish  River  1973, 
Washington. 

Surveyed  and  Unsiuveyed  Lands  in 
Snohomish  and  King  Counties 
T.  24  N.,  R.  11  E.,  Secs.  2,  and  3,  of  the 
Willamette  Meridian. 

T.  24  %  N.,  R.  11  E.,  Secs.  34,  and  35, 
of  the  Willamette  Meridian. 

T.  25  N.,  R.  10  E.,  Secs.  3,  4,  7,  8,  9, 16, 
17, 18,  20,  21,  22,  23,  25,  26,  and  27,  of  the 
Willamette  Meridian. 

T.  25  N.,  R.  11  E.,  Secs.  1,  2,  3,  4,  9, 10, 

11. 12. 13. 14. 15. 16. 17. 19,  20,  21,  22,  23, 

26,  27,  30,  33,  and  34,  of  the  Willamette 
Meridian. 

T.  25  N.,  R.  12  E.,  Secs.  1,  2,  3, 4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 16, 17, 18, 19,  20,  21, 
28,  29,  and  30,  of  the  Willamette 
Meridian. 

T.  25  N.,  R.  13  E.,  Secs.  6,  7, 18,  and  19, 
of  the  Willamette  Meridian. 

T.  26  N.,  R.  11  E.,  Secs.  4,  5,  6,  7,  8,  9, 

15. 16. 17. 18. 19,  20,  21,  22,  23,  24,  25,  26, 

27,  28,  29,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  26  N.,  R.  12  E.,  Secs.  1,  2,  3,  5,  8, 10, 

11. 12. 13. 14. 15. 16. 17. 19,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  26  N.,  R.  13  E.,  Secs.  18, 19,  30,  31, 
and  32,  of  the  Willamette  Meridian. 

T.  27  N.,  R.  10  E.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  27  N.,  R.  11  E.,  Secs.  1, 12, 13,  30,  31, 
32,  and  33,  of  the  Willamette  Meridian. 


T.  27  N.,  R.  12  E.,  Secs.  3,  4,  5,  6,  7,  8,  9, 
10, 15, 16. 17. 18,  23,  24,  25,  26,  27,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  28  N..  R.  10  E..  Secs.  23,  24,  25,  26, 
27,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T,  28  N.,  R.  11  E.,  Secs.  14. 15. 16. 17, 
19,  20,  21,  22,  23,  24,  25,  26.  27,  28,  29,  30, 
31,  32,  33,  35,  and  36,  of  the  Willamette 


Meridian. 

T.  28  N.,  R.  12  E.,  Secs.  3,  4,  9, 10. 15. 

16. 17. 18, 19,  20,  21.  22,  23.  25,  26.  27,  28, 
29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

Excluding  htim  the  above  areas  any 
lands  within  the  Henry  M.  Jackson 
Wilderness,  Alpine  Lakes  Wilderness, 
and  any  private  lands. 


Description  of  SQS-2  taken  solely 
from  Department  of  Natural  Resources; 
Skykomish  River  1973,  and  Snoqualmie 
Pass  1973,  Washington. 

King  County 

T.  24  N..  R.  10  E..  Secs.  16. 19.  20.  21, 
22,  23,  24,  25,  26.  27,  28,  29,  3a  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  N.,  R.  11  E..  Sec.  31,  of  the 
Willamette  Meridian. 

T.  23  N..  R.  10  E.,  Secs.  3,  4.  5.  6,  7,  8,  9, 

10. 15. 16, 17. 18, 19,  20.  21,  22,  27,  28,  29, 
and  30,  of  the  Willamette  Meridian. 

T.  23  N.,  R.  11  E.,  Secs.  6,  7,  and  18,  of 
the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13.  1991  /  Proposed  Rules 


.  40121 


Description  of  SQS-3  taken  solely 
bom  Washington  Department  of  Natural 
Resources  Map;  Snoqualmie  Pass  1973, 
Washington. 

King  and  Kittitas  Counties 

T.  22  N.,  R.  9  E.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  22  N.,  R.  10  E.,  Secs.  13, 14,  22,  23, 

24,  25,  26,  27.  28,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  22  N.,  R.  11  E.,  Secs.  18, 19.  20.  27, 

28.  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  21  N..  R.  9  E.,  Secs.  1, 12, 13, 14.  22, 
23,  and  24,  of  the  Willamette  Meridian. 

T.  21  N.,  R.  10  E.,  Secs.  1.  2.  3,  4.  5,  8.  7, 
8.  9. 10, 11. 12. 13, 14, 15. 16, 17, 18. 19,  20. 
21,  22,  23,  and  24,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  11  E.,  Secs.  3,  4,  5.  6,  7,  8, 

18,  and  19,  of  the  Willamette  Meridian. 

Excluding  bom  the  above  areas  any 
lands  within  the  Keechelus  Lake,  and 
any  private  lands. 


Description  of  SQS-4  taken  solely 
bom  Bureau  of  La.  .d  Management  Maps; 
Snoqualmie  Pass  1978,  and  Mount 
Rainier  1978,  Washington. 

King,  Pierce,  Yakima  and  Kittitas 
Coimties 

T.  17  N..  R.  10  E..  Secs.  2.  3. 10, 11, 14. 
23,  and  26,  of  the  Willamette  Meridian. 

T.  18  N..  R.  8  E..  Secs.  1,  2.  3.  4. 10, 11, 
12, 13, 14, 15,  22.  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33.  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  18  N..  R.  9  E..  Secs.  1,  2,  3, 4.  5.  6.  7, 

8.  9, 10. 11, 12, 13. 14. 15. 16, 17, 18. 19.  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  N..  R.  10  E..  Secs.  1.  2,  3.  4,  5,  6.  7, 
8.  9. 10. 11. 12, 13, 14, 15, 16, 17, 18, 19,  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31.  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  N.,  R.  11  E..  Secs.  1,  2,  3.  4.  5.  6,  7, 
12, 18, 19,  30,  and  31,  of  the  Willamette 
Meridian. 

T.  18  N.,  R.  12  E.,  Secs.  2,  3.  4.  9, 10, 11. 
and  15,  of  the  Willamette  Meridian. 

T.  19  N.,  R.  10  E..  Secs.  1,  2.  3,  4.  5,  8,  7, 
8,  9, 10, 11. 12, 13, 14. 15. 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25.  26,  27,  28,  29,  30,  32,  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  N.,  R.  11  E..  Secs.  1,  2.  3.  4,  5,  6.  7, 
8.  9. 10, 11. 12. 13, 14, 15. 16, 17, 18. 19,  20. 
21,  22.  23.  24,  26.  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 


T.  19  N..  R.  12  E.,  Secs.  3, 10, 15,  22. 
and  34,  of  the  Willamette  Meridian. 

T.  20  N..  R.  10  E..  Secs.  12, 13. 14. 15, 
16. 17,  20,  21,  22,  23.  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  20  N..  R.  11  E.,  Secs.  7,  8.  9. 10, 14. 
15. 16, 17, 18, 19,  20,  21,  22,  23,  24.  25.  26, 


27.  28,  29,  30,  31,  32,  33,  34.  35,  and  36.  of 
the  Willamette  Meridian. 

T.  20  N..  R.  12  E..  Sec.  34.  of  the 
Willamette  Meridian. 

Excluding  bom  the  above  areas  any 
lands  within  Clearwater  Wilderness, 
Norse  Peak  Wilderness,  Mt.  Rainier 
National  Park,  and  any  private  lands. 
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Description  of  SQS-5  taken  solely 
from  Department  of  Natxiral  Resources 
Quadrangle;  Snoqualmie  Pass  1973, 
Washington. 

Pierce  County 

T.  18  N..  R.  7  E.,  Secs.  12, 13, 14.  22. 
and  23,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Clearwater  Wilderness, 
and  any  private  lands. 


Description  of  OK-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Robinson  Mtn.  1979,  Washington. 
Whatcom  County 

T.  38  N..  R.  14  E..  Sec  36,  of  the 
Willamette  Meridian. 

T.  38  N.,  R.  16  E.,  Secs.  35,  and  36,  of 
the  Willamette  Meridian. 

T.  38  N.,  R.  17  E.,  Secs.  17, 19,  20.  21, 

28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  14  E..  Secs.  1. 12.  and  13.  of 
the  Willamette  Meridian. 

T.  37  N.,  R.  16  E..  Secs.  1.  2,  3,  8.  9. 10. 
11, 12. 13. 14, 15. 16, 17,  20,  21,  22,  27,  28, 
and  29,  of  the  Willamette  Meridian. 

T.  37  N.,  R.  17  E..  Secs.  5.  6.  7,  and  18, 
of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Pasayten  Wilderness, 
and  any  private  lands. 
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Description  of  OK-3  taken  solely  from 
Bureau  of  Land  Management  Map; 
Robinson  Mountain  1979,  Washington. 
Okanogan  County 

T.  35  N.,  R.  18  E.,  Secs.  1,  2,  and  12.  of 
the  Willamette  Meridian. 

T.  35  N.,  R.  19  E.,  Secs.  1.  2.  3.  4,  5,  6.  7, 
8,  9, 10, 11,  and  12,  of  the  Willamette 
Meridian. 

T.  36  N.,  R.  18  E..  Secs.  1,  2.  3.  4.  9. 10, 
11, 12, 13.  24,  25,  26,  35.  and  36,  of  the 
Willamette  Meridian. 

T.  36  N.,  R.  19  E..  Secs.  4,  5,  6.  7,  8, 16, 
17, 18, 19,  20,  21.  22,  26.  27.  28,  29,  30.  31, 
32,  33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  37  N..  R.  18  E.,  Sec.  25.  33,  34.  35, 
and  36,  of  the  Willamette  Meridian. 

T.  37  N.,  R.  19  E..  Secs.  19,  20,  21.  22, 

27,  28,  29,  30.  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Pasayten  Wilderness, 
and  any  private  lands. 


Description  of  OK-4  taken  solely  from 
Bureau  of  Land  Management  Map; 
Twisp  1978,  Washington. 

Okanogan  County 

T.  33  N.,  R.  19  E.,  Secs.  1,  2. 10, 11, 12. 
13, 14, 15,  23,  24,  and  25,  of  the 
Willamette  Meridian. 

T.  33  N.,  R.  20  E..  Secs.  6,  7,  8. 16. 17, 

18, 19,  20,  21,  29.  and  30,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Lake  Chelan-Sawtooth 
Wilderness,  and  any  private  lands. 
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Description  of  OLY-1  taken  solely 
from  Department  of  Natural  Resources 
Quadrangles;  Cape  Flattery  1983,  Forks 
1981,  Port  Angeles  1988,  Shelton  1990, 
Seattle  1990  and  Mount  Olympus  1983, 
Washington. 

Clallam,  Jefferson,  Grays  Harbor  and 
Mason  Counties 

T.  30  N.,  R,  11  W.,  Secs.  1,  2,  3,  4,  8,  9, 

10, 11, 12, 13, 14, 15, 16, 17,  20,  21,  22,  23, 

24,  26,  27,  28,  and  29,  of  the  Willamette 
Meridian. 

T.  30  N„  R.  10  W.,  Secs.  1,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12, 13, 14, 15, 16, 17,  and  18,  of 
the  Willamette  Meridian. 

T.  30  N.,  R.  8  W.,  Secs.  25,  26,  27,  28, 

29,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  30  N.,  R.  7  W.,  Secs.  29,  30,  31,  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  29  N..  R.  11  W..  Secs.  13,  22,  23,  24, 

25,  26,  27,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  29  N..  R.  10  W.,  Secs.  1,  2,  3,  4.  5,  6, 

7.  8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20,  21,  22,  23,  24,  25,  26,  27.  28,  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Willamette 
Meridan. 

T.  29  N..  R.  4  W..  Secs.  19,  20,  21,  24, 

25,  26,  27.  28,  29,  30,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  29  N.,  R.  3  W.,  Secs.  19,  24,  25,  26, 

27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  29  N.,  R.  2  W.,  Secs.  19,  30,  31,  and 
32,  of  the  Willamette  Meridian. 

T.  28  N.  R.  13  W.,  Secs.  22,  23,  24,  25. 

26,  27,  and  36,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  12  W..  Secs.  1.  2,  3,  4,  5,  6, 

7,  8,  9, 10, 11, 12, 13, 16, 17, 18, 19,  20,  21, 

28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  11  W..  Secs.  1,  2,  3,  4,  5,  6, 

7,  8,  9, 10, 11, 12, 13, 14, 15, 16, 17,  and  18. 
of  the  Willamette  Meridian. 

T.  28  N..  R.  10  W.,  Secs.  1,  2.  3.  4,  5,  6, 

7,  8,  9, 10, 11,  and  12,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  4  W.,  Secs.  1,  4,  5,  8,  9, 12, 
13,  23,  24,  25,  26,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  3  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10, 11, 12. 13, 15. 16. 17, 18, 19,  20,  21, 
26,  27,  28,  29,  30,  32.  33,  34.  and  35,  of  the 
Willamette  Meridian. 

T.  28  N..  R.  2  W..  Secs.  5.  6,  7,  and  18. 
of  the  Willamette  Meridian. 

T.  27  N.,  R.  12  W.,  Secs.  4.  5.  8,  8.  9, 10. 

11. 13. 14, 15, 16.  22,  23,  24,  25,  and  26,  of 
the  Willamette  Meridian. 

T.  27  N..  R.  11  W..  Secs.  14. 15. 16, 17. 

18. 19,  20.  21,  22,  23.  24,  25,  26,  27,  28,  29, 

30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 
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T.  27  N..  R.  10  W.,  Secs.  19,  27,  28,  29, 
30,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  27  N.,  R.  4  W.,  Sec.  2.  of  the 
Willamette  Meridian. 

T.  27  N..  R.  3  W..  Secs.  2,  3, 11, 14. 15. 

22,  23,  24,  25,  26,  27,  28,  29,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  27  N..  R.  2  W.,  Secs.  19,  20,  21.  28, 

29,  30,  31,  32,  33.  and  34.  of  the 
Willamette  Meridian. 

T.  26  N„  R.  11  W..  Secs.  1.  2.  3,  4.  5.  8. 

9. 10. 11. 12. 13. 14. 15. 16. 17,  20.  21.  22, 

23.  24,  25,  26,  27,  28,  29,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  26  N.,  R.  10  W..  Secs.  2,  3.  4.  5,  6,  7, 

8,  9, 10, 11, 14, 15, 16, 17, 18, 19,  20,  21,  22. 

23.  24.  25,-28,  27,  28.  29,  30,  31,  32,  33,  34. 

35,  and  36,  of  the  Willamette  Meridian. 

T.  26  N.,  R.  9  W.,  Secs.  19,  29,  30.  31. 

and  32,  of  the  Willamette  Meridian. 

T.  26  N..  R.  4  W..  Secs.  13,  and  24,  of 
the  Willamette  Meridian. 

T.  26  N.,  R.  3  W..  Secs.  1,  2,  3,  4, 10, 11. 

12. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23, 

24,  26,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  26  N.,  R.  2  W.,  Secs.  3,  4,  5,  6,  7.  8,  9, 

10. 17. 18. 19,  and  20,  of  the  Willamette 
Meridian. 

T.  25  N.,  R.  11  W.,  Secs.  1.  2.  3.  4.  5.  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17,  20.  21,  22, 

23,  24,  25,  26,  27,  28.  29,  32,  33,  34,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  25  N„  R.  10  W.,  Secs.  1,  2,  3,  4,  5,  6, 

7,  8,  9, 10. 11, 12, 14, 15. 16, 17, 18. 19,  20, 
21,  29,  30.  31,  32,  34.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  N..  R.  9  W.,  Secs.  6,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  25  N.,  R.  4  W.,  Secs.  24,  25.  26,  27, 

28,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  N..  R.  3  W.,  Secs.  2,  3.  9, 10. 11, 

12. 13. 14. 15. 16. 17. 18. 19,  20.  21.  22,  28, 

29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  24  N.,  R.  12  W.,  Sec.  24,  of  the 
Willamette  Meridian. 

T.  24  N..  R.  11  W.,  Secs.  1.  2,  3.  4.  5,  6. 

7,  8,  9, 10, 16, 17, 18,  and  19,  of  the 
Willamette  Meridian. 

T.  24  N..  R.  10  %  W..  Secs.  12. 13, 14. 

23,  24,  25,  and  26,  of  the  Willamette 
Meridian. 

T.  24  Vi  N.,  R.  10  W.,  Secs.  32.  33,  34, 

35,  and  36,  of  the  Willamette  Meridian. 

T.  24  Vi  N.,  R.  9  W.,  Secs.  31,  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  24  N.,  R  10  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9, 10. 11, 12, 13, 14, 15, 16. 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26.  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  N.,  R.  9  W.,  Secs.  2,  3,  4,  5,  6,  7,  8, 

9. 10. 15. 16. 17. 18. 19,  20,  21,  28.  29,  30. 
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31,  32,  33,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  N.,  R.  8  W.,  Secs.  28.  29,  30,  31. 

32,  and  33,  of  the  Willamette  Meridian. 
T.  24  N.,  R.  4  W.,  Secs.  1,  2,  3,  4,  5,  6,  7, 

8,  9. 10. 11. 12, 13, 14, 15, 16, 17, 19,  20,  21, 
22,  23,  24,  25,  26.  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  10  W.,  Secs.  1,  2,  3, 10, 11, 
15,  23,  and  24,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  9  W.,  Secs.  1,  2,  8.  8,  9, 10, 

11. 12. 15. 16. 19,  20,  21,  22,  23,  24,  25.  26, 
27,  28,  29,  30,  31,  32.  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  23  N.,  R.  8  W.,  Secs.  8, 11, 12, 13, 14, 

15. 16,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  23  N.,  R.  7  W..  Secs.  1.  2,  3,  4,  8,  9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21. 

22,  23,  24,  25,  26.  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  6  W.,  Secs.  1,  2,  4,  5,  6,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  5  W.,  Secs.  3.  5,  6,  7,  8,  9. 

10. 11. 12. 14. 15. 16. 17. 18. 19,  20,  21,  22, 

23,  26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35. 
of  the  Willamette  Meridian. 

T.  23  N.,  R.  4  W„  Secs.  3.  4.  5.  8.  7,  and 
8,  of  the  Willamette  Meridian. 

T.  22  N.,  R.  10  W.,  Secs.  24,  25,  and  36, 
of  the  Willamette  Meridian. 

T.  22  N.,  R.  9  W.,  Secs.  1,  2,  3,  4,  5.  6,  7, 
8,  9. 10, 11, 12, 13, 14, 15, 16. 17, 18, 19.  20, 
21,  22,  23.  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  8  W.,  Secs.3.  4,  5.  6.  7,  8.  9, 

10. 15. 16. 17. 18. 19,  20.  21,  22,  27,  28,  29, 
30,  31,  32,  33,  and  34,  of  the  Willamette 
Meridian. 

T,  22  N.,  R.  7  W.,  Secs  1,  4,  5,  and  6,  of 
the  Willamette  Meridian. 

T.  22  N.,  R.  6  W.,  Secs.  1,  3,  4,  5,  8,  9, 

10. 15. 16,  21,  22,  27,  28,  29,  32.  33,  and  34, 
of  the  Willamette  Meridian. 

T.  22  N.,  R  5  W.,  Secs.  1,  2,  3,  4.  5,  and 
6,  of  the  Willamette  Meridian. 

T.  21  N.,  R.  9  W.,  Secs.  1,  2,  3,  and  4,  of 
the  Willamette  Meridian. 

T.  21  N.,  R.  8  W.,  Secs.  4,  5,  6,  7,  8,  9, 

16, 17,  and  18,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  6  W.,  Secs.  3, 4,  5,  and  9,  of 
the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Colonel  Bob 
Wilderness,  Buckhom  Wilderness,  The 
Brothers  Wilderness,  Mt.  Skokomish 
Wilderness,  Wonder  Mountain 
Wilderness,  Olympic  National  Park,  and 
any  private  lands. 
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Description  of  OLY-2  taken  solely 
from  Department  of  Natural  Resources 
Quadrangle;  Cape  Flattery  1983, 
Washington. 

Clallam  County 

T.  31  N..  R.  12  W.,  Secs.  31,  32.  and  33 
of  the  Willamette  Meridian. 

T.  30  N..  R.  12  W.,  Secs.  4,  5.  6.  7.  8.  9, 
17,  and  18,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  OLY-3  taken  solely 
from  Department  of  Natural  Resources 
Quadrangles;  Cape  Flattery  1983,  and 
Forks  1988,  Washington. 

Clallam  Coimty 

T.  29  N.,  R.  13  W.,  Secs.  12, 13,  23,  24, 
25,  and  26  of  the  Willamette  Meridian. 

T.  29  N.,  R.  12  W.,  Secs.  7,  8, 17, 18, 19, 
20,  and  30  of  the  Willamette  Meridian. 
Excluding  any  private  lands  within  the 
above  area. 


Description  of  WN-1  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Twisp  1978,  and  Chelan  1973, 
Washington. 

Chelan  County 

T.  30  N.,  R.  16  E.,  Secs.  11, 14, 15, 16, 

21,  22,  23,  26,  27,  28,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  30  N.,  R.  17  E.,  Secs.  29,  30,  31,  and 
32,  of  the  Willamette  Meridian. 

T.  29  N.,  R.  16  E.,  Secs.  1,  2,  3,  4, 10, 11, 
12, 13, 14, 15,  21,  22,  23,  24,  25,  26,  27,  28, 
34,  35,  and  36,  of  the  Vi^illamette 
Merid^. 

T.  2^.,  R.  17  E.,  Secs.  5,  6,  7,  8,  9, 16, 

17. 18. 19,  20,  21,  22,  26.  27,  28,  29.  30,  31, 
32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  16  E.,  Secs.  1,  2, 12, 13.  24. 
25,  and  36,  of  the  Willamette  Meridian. 

T.  28  N.,  R.  17  E..  Secs.  2,  3,  4,  5.  6,  7,  8, 

9. 10. 11. 13. 14. 15. 16. 17. 18. 19,  20,  21. 

22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33. 
34,  35.  and  36,  of  the  Willamette 
Meridian. 

T.  28  N..  R.  18  E..  Secs.  30.  and  31,  of 
the  Willamette  Meridian. 

T.  27  N.,  R.  17  E..  Secs.  1,  2,  3,  4,  5,  6,  8, 
9, 10, 11. 12. 13. 14. 15, 16, 17,  20,  21,  22, 

23,  24,  25,  26.  27.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  27  N.,  R.  18  E.,  Secs.  4,  5,  6,  7,  8.  9, 

10. 13. 14. 15. 16. 17. 18. 19,  20.  21,  22,  23. 


24,  25,  26,  27,  28.  29,  30,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  27  N.,  R.  19  E.,  Secs.  30,  31.  32,  and 
33,  of  the  Willamette  Meridian. 

T.  26  N..  R.  18  E.,  Secs.  1,  2.  3,  4.  8,  9. 
10, 11, 12, 13, 14, 15, 16. 17,  22,  23,  24,  25, 
26,  27,  35,  and  36,  of  the  Willamette 
Meridian. 


T.  26  N.,  R.  19  E.,  Secs.  4,  5,  6,  7,  30, 
and  31.  of  the  Willamette  Meridian. 

T.  25  N.,  R.  18  E.,  Secs.  1,  and  2,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Glacier  Peak 
Wilderness,  and  any  private  lands. 
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Description  of  WN-2  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Twisp  1978,  and  Chelan  1973, 
Washington. 

Chelan  County 

T.  30  N..  R.  17  E.,  Sec.  35,  of  the 
Willamette  Meridian. 

T.  30  N.,  R.  18  E.,  Sec.  33,  of  the 
Willamette  Meridian. 

T.  29  N.,  R.  17  E.,  Secs.  1.  2,  and  12.  of 
the  Willamette  Meridian. 

T.  29  N.,  R.  18  E.,  Secs.  3. 4.  7,  8, 9, 10, 
11, 14, 15. 16, 17,  20,  21,  22,  23,  25,  26,  27, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  29  N.,  R.  19  E..  Sec.  31,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  18  E.,  Secs.  1,  2, 11,  and  12, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  WN-3  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Twisp  1978,  and  Chelan  1973, 
Washington. 

Chelan  County 

T.  29  N.,  R.  20  E.,  Secs.  19,  20,  26,  27, 

28,  29.  30,  31,  32,  33,  34.  and  35,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  20  E.,  Secs.  2,  3.  4,  5,  9, 10, 
and  11,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  WN-4  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Chelan  1973,  and  Sauk  River  1978,  and 
Department  of  Natural  Resources 
Quadrangle;  Skykomish  River  1973, 
Washington. 

Chelan  and  Snohomish  Counties 

T.  28  N.,  R.  13  E.,  Secs.  13, 14, 15, 16, 

21,  22,  23,  24,  25,  26,  27,  28,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  28  N.,  R.  14  E.,  Secs.  23,  24,  25,  26, 

35,  and  36,  of  the  Willamette  Meridian. 

T.  28  N.,  R.  15  E.,  Secs.  2, 11, 12, 13, 14, 
15,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  16  E.,  Secs.  18, 19,  30,  and 
31,  of  the  Willamette  Meridian. 

T.  27  N.,  R.  13  E.,  Secs.  1,  and  2,  of  the 
Willamette  Meridian. 

T.  27  N.,  R.  14  E.,  Secs.  1,  2,  and  11,  of 
the  Willamette  Meridian. 

T.  27  N.,  R.  15  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17,  21,  22,  23, 
24,  and  25,  of  the  Willamette  Meridian. 

T.  27  N.,  R.  16  E.,  Secs.  6,  7, 18, 19,  and 
30,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Glacier  Peak,  Henry  M. 
Jackson  Wilderness,  and  any  private 
lands. 


Description  of  WN-5  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Chelan  1973,  and  Department  of  Natural 
Resources  Quadrangle;  Skykomish  River 
1973,  Washington. 

Chelan  and  King  Counties 

T.  26  N.,  R.  14  E.,  Secs.  24,  and  25,  of 
the  Willamette  Meridian. 

T.  26  N.,  R.  15  E.,  Secs.  1,  2,  8,  9, 10, 11, 
12, 15, 16, 17, 18, 19,  20,  21,  and  30,  of  the 
Willamette  Meridian. 

T.  26  N.,  R.  16  E.,  Secs.  6,  and  17,  of  the 
Willamette  Meridian. 

T.  25  N.,  R.  15  E.,  Secs.  35,  and  36,  of 
the  Willamette  Meridian. 

T.  25  N.,  R.  16  E.,  Sec.  32,  of  the 
Willamette  Meridian. 

T.  24  N.,  R.  15  E.,  Secs.  1,  2,  and  3,  of 
the  Willamette  Meridian. 

T.  24  N.,  R.  16  E.,  Secs.  3, 4,  5, 6,  7,  and 
8,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 
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Description  of  WN-e  taken  solely 
from  Bureau  of  Land  Management  Map; 
Chelan  1973,  Washington. 

Chelan  County 

T.  26  N..  R.  16  E..  Secs.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  26  N.,  R.  17  E.,  Secs.  19,  20,  21,  22, 
27,  28,  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  25  N.,  R.  17  E.,  Secs.  1,  2,  3, 4,  5, 6, 8, 
9, 10, 11, 12, 14, 15, 16, 17. 18, 19.  20,  21, 
22.  27.  28.  29.  32.  33,  and  34.  of  the 
Willamette  Meridian. 

T.  24  N.,  R.  17  E.,  Secs.  3,  and  4,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 


Description  of  WN-7  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Chelan  1973,  and  Wenatchee  1978, 
Washington. 

Chelan  County 

T.  24  N..  R.  17  E.,  Secs.  22,  25,  26.  27. 

28,  32.  33.  34,  35.  and  36.  of  the 
Willamette  Meridian. 

T.  24  N.,  R.  18  E.,  Secs.  30,  and  31.  of 
the  Willamette  Meridian. 

T.  23  N..  R.  17  E..  Secs.  1.  2,  3. 9. 10. 11. 
12, 13. 14, 15,  22,  23,  and  27,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 
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Description  of  WS-1  taken  solely  from 
Department  of  Natural  Resources  Map; 
Snoqualmie  Pass  1973,  and  Bureau  of 
Land  Management  Map;  Wenatchee 
1978,  Washington. 

Chelan  and  Kittitas  Counties 
T.  23  N.,  R.  13  E.,  Secs.  21.  22.  23.  26. 

27, 28,  31,  32,  33,  34.  and  35,  of  the 
Willamette  Meridian. 

T.  23  N.,  R.  17  E.,  Secs.  28.  34,  35.  and 
36,  of  the  Willamette  Meridian. 

T.  22  N..  R.  12  E..  Secs.  13, 14.  23.  and 

25,  of  the  Willamette  Meridian. 

T.  22  N.,  R.  13  E..  Secs.  2,  3, 4.  5,  8,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20. 

21,  22,  23.  24,  25,  26,  27,  28,  29,  30,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  22  N..  R.  14  E.,  Secs.  2,  3,  4.  5.  8. 9, 

10. 11. 14. 15. 16. 17. 18. 19,  20,  21.  22.  23. 

26,  27,  28,  29,  30,  31,  32,  33,  34,  35.  and  36, 
of  the  Willamette  Meridian. 

T.  22  N.,  R.  15  E.,  Secs.  25.  26,  31.  32. 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  16  E.,  Secs.  11. 12. 13. 14, 

21,  22.  23,  24,  25.  26,  27,  28,  29,  30,  31,  32, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N..  R.  17  E..  Secs.  1. 2,  3,  7,  8.  9. 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21, 

22.  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  18  E..  Secs.  1,  2,  6,  7, 8, 9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20.  21. 
22,  23,  24,  25.  26,  27,  28,  29.  30,  31.  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N..  R.  19  E..  Secs.  6,  7. 18. 19.  29. 
30,  31,  32.  33,  and  34,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  13  E.,  Secs.  1,  2,  3, 4,  8,  9, 

10, 11, 12, 13, 14, 15, 16.  22,  23,  24,  25.  26, 
and  36,  of  the  Willamette  Meridian. 

T.  21  N.,  R.  14  E..  Secs.  1.  2,  3.  4.  5.  6.  7, 
8.  9. 10. 11, 12. 13, 14, 15, 16, 17, 18. 19,  20, 
21,  22.  23,  24,  25,  26.  27.  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  21  N..  R.  15  E..  Secs.  1, 2,  3. 4.  5. 6.  7. 

'  8,  9, 10, 17,  and  18,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  16  E.,  Secs.  1. 12. 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  21  N.,  R.  17  E.,  Secs.  1.  2.  3,  4,  5,  6.  7, 
8.  9. 10. 11. 12. 13, 14. 15, 16, 17, 18. 19.  20. 
21,  22,  23,  24,  25.  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  18  E.,  Secs.  1,  2,  3. 4,  5,  6,  7, 
8.  9, 10, 11, 12, 13, 14, 15. 16, 17. 18. 19,  20, 


21,  22,  23,  24,  26,  27,  28,  29,  30,  31,  and  32, 
of  the  Willamette  Meridian. 

T.  21  N.,  R.  19  E.,  Secs.  2,  3,  4.  5.  6.  7.  8, 
9, 10, 11, 14, 15, 16, 17, 18, 19,  20,  21,  and 

22,  of  the  Willamette  Meridian. 

T.  20  N.,  R.  14  E.,  Secs.  3,  4,  5,  6,  and  8. 
of  the  Willamette  Meridian. 

T.  20  N.,  R.  17  E..  Secs.  1,  2,  3.  4,  5.  6.  9, 


10. 11, 12, 13, 14,  and  15,  of  the 
Willamette  Meridian. 

T.  20  N.,  R.  18  E..  Secs.  5,  6,  7,  8, 17, 18. 
19,  20,  21,  28,  29,  30,  32.  and  33,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 
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Description  of  WS-2  taken  solely  from 
Department  of  Natwal  Resources  Map; 
Snoqualmie  Pass  1973,  and  Bureau  of 
Land  Management  Map;  Wenatchee 
1978,  Washington. 

Kittitas  and  Yakima  Counties 
T.  20  N.,  R.  14  E.,  Secs.  30,  31,  and  32, 
of  the  Willamette  Meridian. 

T.  19  N.,  R.  12  E.,  Secs.  1, 12, 13,  and 
24,  of  the  Willamette  Meridian. 

T.  19  N.,  R.  13  E.,  Secs.  1,  2,  3, 4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  19  N.,  R.  14  E.,  Secs.  4,  5,  6,  7,  8, 9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21, 

22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  N.  R.  15  E.,  Secs.  13, 14, 15, 16, 17, 

18. 19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  13  E.,  Secs.  1,  2,  3,  4, 12, 13, 
and  24,  of  the  Willamette  Meridian. 

T.  18  N.,  R.  14  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 


8,  9, 10, 11, 12, 13, 14, 15, 16, 17. 18, 19,  20, 
21,  22,  23,  24,  25.  26,  27,  28,  29,  and  30.  of 
the  Willamette  Meridian. 

T.  18  N.  R.  15  E.,  Secs.  2,  3, 4,  5.  6.  7,  8, 


9, 16. 17. 18. 19.  20,  29.  and  30,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  WS-3  taken  solely  from 
Bureau  of  Land  Management  Map; 
Moimt  Rainier  1978,  Washington. 

Yakima  County 

T.  17  N..  R.  13  E..  Secs.  10. 11. 12. 13, 

14, 15,  21,  22,  23,  24,  27.  28,  32,  33,  and  34, 
of  the  Willamette  Meridian. 

T.  16  N.,  R.  11  E.,  Secs.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  18  N.,  R.  12  E.,  Secs.  1. 11. 12, 13, 14. 
15,  22,  23,  24,  26,  27,  28.  29,  32,  33,  34,  and 
35,  of  the  Willamette  Meridian. 

T.  16  N.,  R.  13  E.,  Secs.  5,  and  6,  of  the 
Willamette  Meridian. 

T.  15  N..  R.  11  E.,  Secs.  12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  15  N.,  R.  12  E.,  Secs.  2,  3,  4,  5,  8,  9, 

10, 11, 15. 16, 17,  20,  21,  29,  and  32.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  William  O.  Douglas 
Wilderness,  and  any  private  lands. 
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Description  of  WS-4  taken  solely  ftom 
Bureau  of  Land  Management  Map; 
Mount  Rainier  1978,  Washington. 

Yaddma  Coimty 

T.  15  N.,  R.  13  E.,  Secs.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  15  N.,  R.  14  E.,  Secs.  20,  21,  25,  26, 

27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  14  N.,  R.  13  E.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  14  N.,  R.  14  E.,  Secs.  4,  5,  and  6,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  WS-5  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Ranier  1978,  Washington. 

Lewis  and  Yakima  Counties 

T.  14  N.,  R.  11  E.,  Secs  35,  and  36.  of 
the  Willamette  Meridian. 

T.  14  N..  R.  12  E..  Secs.  25.  32.  34,  35. 
and  36,  of  the  Willamette  Meridian. 

T.  14  N..  R.  13  E..  Secs.  30.  31.  and  32, 
of  the  Willamette  Meridian. 

T.  13  N.,  R.  11  E.,  Secs.  1,  2,  3, 11, 12, 
and  25,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  12  E.,  Secs.  1,  2,  3.  4,  5,  9. 

12, 13. 14, 15. 16,  20,  21,  22,  23,  29.  32.  and 
34,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  13  E.,  Secs.  5,  and  6,  of  the 
Willamette  Meridian. 

T.  12  N..  R.  12  E.,  Sec.  4,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Goat  Rocks,  William  O. 
Douglas  Wilderness,  and  any  private 
lan(fr. 
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Description  of  WS-6  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Rainier  1978,  Washington. 

Yakima  County 

T.  14  N..  R.  14  E..  Secs.  25,  26,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  13  N..  R.  13  E.,  Secs.  11, 12, 13, 14, 

21,  22,  23,  24,  25,  26,  27,  28.  29.  30,  31.  32. 
33,  and  34,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  14  E.,  Secs.  2.  3, 4.  7,  8, 9, 

10, 11, 15. 16. 17. 18. 19,  20,  29,  and  30,  of 
the  Willamette  Meridian. 

T.  12  N.,  R.  12  E.,  Sec.  1,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  W-39  taken  solely  from 
Bureau  of  Land  Management  Map; 
Chehalis  River  1979,  and  Department  of 
Natural  Resources  Quadran^e;  Shelton 
1987,  Washington. 

Grays  Harbor  and  Thurston  Counties 
T.  16  N..  R.  3  W.,  Secs.  4,  5.  6,  and  7,  of 
the  Willamette  Meridian. 

T.  16  N.,  R.  4  W..  Secs.  1.  2.  3,  4,  5.  6.  7, 
8,  9, 10, 11. 12, 13, 14, 15. 16, 17, 18,  20,  21, 
22,  23,  26,  27,  and  28,  of  the  Willamette 
Meridian. 

T.  16  N.,  R.  5  W.,  Secs.  1,  2, 11, 12,  and 
13,  of  the  Willamette  Meridian. 

T.  17  N..  R.  3  W.,  Secs.  3.  5.  6,  7,  8.  9. 

16, 17, 18, 19,  20,  21,  28,  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  17  N.,  R.  4  W.,  Secs.  1,  2.  3. 4.  5,  8.  7. 
8,  9, 10. 11. 12. 13, 14, 15, 16, 17, 18, 19,  20, 
21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  17  N.,  R.  5  W.,  Secs.  1,  2, 10. 11. 12. 
13. 14. 15.  24.  25,  26,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  18  N..  R.  3  W..  Secs.  19,  20,  21,  22, 

27,  28.  29.  30.  31.  32.  33,  and  34,  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  4  W..  Secs.  14. 15, 16. 19, 

20,  21,  22.  23,  24,  25.  26,  27,  28,  29,  30,  31, 
32.  33.  34.  35.  and  36,  of  the  Willamette 
Meridian. 

T.  18  N..  R.  5  W.,  Sec.  36.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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40135 


Description  of  W-41  taken  solely  &om 
Department  of  Public  Resources  Map; 
Astoria  1987,  Washington. 

Wahkiakum  and  Cowlitz  Counties 

T.  8  N.,  R.  4  W.,  Secs.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  8  N.,  R.  5  W.,  Secs.  1,  3,  4,  9, 10, 12, 
16,  and  21,  of  the  Willamette  Meridian. 

T,  9  N.,  R.  4  W.,  Secs.  7, 16, 17, 18, 19, 
20,  29,  30,  31,  and  32,  of  the  Willamette 
Meridian. 

T.  9  N.,  R.  5  W.,  Secs.  1,  2, 10, 11, 12, 

13, 14, 15,  21,  22,  23,  24,  25,  26,  27,  28,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  10  N.,  R.  4  W.,  Secs.  6,  7, 18, 19,  30, 
and  31,  of  the  Willamette  Meridian. 

T.  10  N.,  R.  5  W.,  Secs.  24,  25,  28,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  10  N.,  R.  6  W.,  Secs.  2,  3,  4,  5,  6,  7,  3, 
9, 10, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Columbia  River,  and 
any  private  lands. 
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Description  of  W-42  taken  solely  from 
Department  of  Natural  Resources 
Quadrangle;  Vancouver  1983,  and 
Bureau  of  Land  Management  Map;  Hood 
River  1978,  Washington. 

Skamania  County 

T.  2  N.,  R.  6  E.,  Secs.  4,  5,  6,  7,  8,  9, 16, 
and  17,  of  the  Willamette  Meridian. 

T.  3  N.,  R.  5  E.,  Secs.  1,  2, 11, 12, 13, 14, 
23,  24,  25,  26,  and  36,  of  the  Willamette 
Meridian. 

T.  3  N.,  R.  6  E.,  Secs.  6,  7, 11, 12, 13, 14, 
15, 17, 18, 19,  20,  21,  22,  23,  24,  25,  26,  27, 
28,  29,  30,  31,  32,  33,  and  36,  of  the 
Willamette  Meridian. 

T.  3  N.,  R.  7  E.,  Secs.  7, 17, 18, 19,  20, 

21,  22,  27,  28,  and  29,  of  Ae  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  FL-WA  taken  solely 
from  Department  of  Natural  Resources 
Quadrangle;  Centralia  1980,  and  Tacoma 
1975,  Washington. 

Thurston  and  Pierce  Counties 
T.  18  N.,  R.  1  E.,  Secs.  1,  2,  3, 4, 9, 10, 

11, 12, 13, 14, 15, 16,  21,  22,  23,  24,  25,  26, 
27,  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  2  E.,  Secs.  1,  2,  3,  4,  7,  8,  9, 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  18  N.,  R.  3  E.,  Secs.  7,  8,  9, 15, 16, 17, 

18. 19,  20,  21,  22,  27,  28,  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  17  N.,  R.  1  W.,  Secs.  22,  23,  24,  25, 

26,  27,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  17  N.,  R.  1  E.,  Secs.  1,  2,  3, 4,  5,  8, 9, 

10. 11. 12. 15. 16. 17. 18. 19,  20,  21,  22,  28, 
29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  17  N.,  R.  2  E.,  Secs.  4,  5,  6,  7,  8,  9, 16, 
and  17,  of  the  Willamette  Meridian. 

T.  16  N.,  R.  1  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  16  N.,  R.  1  E.,  Sec.  6,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Sections  16  or  17  south  of 
the  Nisqually  River,  any  tribal  or  private 
lands. 
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Description  of  GP-1  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Mount  Rainier  1978,  and  Mount  Adams 
1978,  Washington. 

Lewis  and  Pierce  Counties 
T.  15  N.,  R.  7  E.,  Secs.  20,  28,  29.  32, 
and  33,  of  the  Willamette  Meridian. 

T.  15  N.,  R.  10  E.,  Secs.  35.  and  36,  of 
the  Willamette  Meridian. 

T.  14  N..  R.  7  E.,  Secs.  1,  2,  3.  4.  5.  6,  7, 
8.  9, 10, 11. 12. 13, 14, 15, 16. 17,  22,  23,  24, 
25,  and  36,  of  the  Willamette  Meridian. 
T.  14  N..  R.  8  E..  Secs.  3.  4.  5.  6.  7,  8.  9. 

10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20,  21. 
22,  23.  24.  25,  26,  27,  28,  29.  30.  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  14  N.,  R.  9  E.,  Secs.  7,  8, 17, 18, 19, 

20,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  14  N.,  R.  10  E..  Secs.  1.  2.  3,  7,  8,  9. 

10. 11. 12. 13. 14. 15. 18. 17. 18. 19,  20.  21, 
22,  23.  24,  25,  26,  27,  28,  29,  30,  31.  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  14  N..  R.  11  E..  Secs.  6.  7,  8. 18. 19, 

20,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  13  N.,  R.  7  E.,  Secs.  1. 12. 13.  24.  25, 
and  36,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  8  E..  Secs.  1,  2,  3.  4.  5.  6.  7. 

8,  9, 10. 11, 12. 13, 14, 15, 16, 17, 18, 19.  20, 

21,  22,  23,  24,  25.  26,  27,  28,  29,  30,  31,  32, 
33.  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  13  N..  R.  9  E.,  Secs.  5.  6,  7,  8, 12, 13. 

18. 19,  23,  24,  25,  26,  27.  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  13  N.,  R.  10  E..  Secs.  4.  5.  6,  7,  8.  9. 

16. 17. 18. 19,  20,  21,  27,  28,  29,  30,  31,  and 
32,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  11  E.,  Secs.  4,  5,  6.  8,  9,  and 
16  of  the  Willamette  Meridian. 

T.  12  N.,  R.  7  E.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  12  N.,  R.  8  E..  Secs.  1,  2,  3.  4.  5,  6,  7. 

8,  9, 10, 13.  23,  24,  25,  26,  27.  34,  35,  36,  SE 
y4  Sec.l4,  E  %  NE  %  Sec.  14.  SW  y4  NE 
Sec.  14,  S  y%  Sec.  22,  and  NE  Sec. 

22,  of  the  Willamette  Meridian. 

T.  12  N.,  R.  9  E..  Secs.  1,  2,  3, 10, 11. 12. 

13. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23,  24, 
25,  26,  27,  28,  29,  30.  31,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  12  N..  R.  10  E.,  Secs.  5,  8.  7,  8. 17, 18. 
19.  20,  21.  28,  29,  30,  31,  32,  and  33.  of  the 
Willamette  Meridian. 

T.  11  N..  R.  8  E..  Secs.  1,  2, 11.  and  12. 
of  the  Willamette  Meridian. 

T.  11  N.,  R.  9  E.,  Secs.  1.  2.  3.  4.  5,  6,  7. 
8. 9. 10. 11, 12. 13. 14, 15.  and  16,  of  the 
Willamette  Meridian. 

Excluding  htim  the  above  area  any 
lands  within  Glacier  View,  William  O. 
Douglas,  Goat  Rocks  and  Tatoosh 
Wilderness,  and  any  private  lands. 
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Description  of  GP-2  taken  solely  from 
Department  of  Natural  Resources 
Quadrangle;  Mount  Adams  1978,  and 
Mount  St.  Helens  1978,  Washington. 
Lewis  and  Skamania  Counties 
T.  12  N.,  R.  7  E.,  Secs.  28,  29,  30,  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  11  N.,  R.  7  E.,  Secs.  2,  3,  4,  5,  6,  7,  8, 

9. 10. 11. 13. 14. 15. 16. 17. 18. 19,  20,  21, 

22,  23,  24,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  10  N.,  R.  7  E.,  Secs.  2,  3,  4,  5,  6,  7,  8, 

9. 10. 17. 18. 19,  20,  28,  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  11  N.,  R.  6  E.,  Secs.  15, 16, 17, 18, 19, 

20,  21,  22,  23,  25,  26,  27,  28,  29,  32,  33,  34, 

35,  and  36,  of  the  Willamette  Meridian. 
T.  10  N.,  R.  6  E.,  Secs.  1,  2,  3, 4,  5, 11, 

12, 13, 14,  22,  23,  24,  25,  26,  27,  34,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  9  N.,  R.  6  E.,  Secs.  1,  2,  3, 13,  24,  25, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  8  N.,  R.  6  E.,  Secs.  1,  2, 11, 12, 13, 14, 
15,  22,  23,  24,  25,  26,  27,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  7  N.,  R.  6  E.,  Secs.  1,  2, 11, 12, 13, 
and  14,  of  the  Willamette  Meridian. 

T.  9  N.,  R.  7  E.,  Secs.  1,  2,  3,  4,  5,  6,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  9  N.,  R.  8  E.,  Secs.  3, 4,  5,  6,  7,  8,  9, 

10. 11. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22, 

23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  9  N.,  R.  9  E.,  Secs.  18, 19,  28,  29,  30, 
31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  8  N.,  R.  7  E.,  Secs.  1,  2,  3,  4,  5,  6,  7,  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  8  N.,  R.  7  %  E.,  Secs.  1, 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  8  N.,  R.  8  E.,  Secs.  1,  2,  3,  4,  5,  6,  7,  8, 

9. 10. 11. 14. 15. 16. 17. 18. 19,  20,  21,  22, 
23,  27,  28,  29,  30,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  7  N.,  R.  7  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  7  N.,  R.  7  %  E.,  Secs.  1, 12, 13,  24, 
and  25,  of  the  Willamette  Meridian. 

T.  7  N.,  R.  8  E.,  Secs.  5,  6,  7,  and  8,  of 
the  Willamette  Meridian. 

T.  6  N.,  R.  7  E.,  Secs.  3,  4,  5,  6,  7,  8,  9, 
and  10,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Mount  St.  Helens 
National  Volcanic  Monument,  and  any 
private  lands. 
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Description  of  GP-3  taken  solely  from 
Department  Natural  Resoimces 
Quadrangle;  Mount  Adams  1978, 
Washington. 

Skamania  and  Klickitat  Coimties 
T.  7  W.,  R.  9  E.,  Secs.  1,  2,  3,  4,  9, 10, 

11, 12, 13, 14. 15. 16,  21,  22,  23,  24,  25,  26, 
27,  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  7  N..  10  E.,  Secs.  3.  4.  5.  6.  7.  8,  9, 10. 
11, 12, 13. 14. 15, 16, 17, 18, 19.  20.  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  7  N..  R.  11  E..  Secs.  4.  5,  8.  9. 16, 17. 
19.  20,  21,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Mt.  Adams  Wilderness, 
and  6my  tribal  or  private  lands. 
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Description  of  GP-4  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Hood  River  1978,  Mount  Adams  1978, 
Mount  St.  Helens  1978,  and  Vancouver 
1979,  Washington. 

Skamania  and  Klickitat  Counties 
T.  3  N.,  R.  8  E.,  Secs.  1,  2,  3,  4,  5,  6,  9, 

10, 11,  and  12,  of  the  Willamette 
Meridian. 

T.  3  N.,  R.  9  E.,  Secs.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  4  N.,  R.  6  E.,  Secs.  1,  2,  3, 4,  5,  8,  9, 

10, 11, 12, 13, 14, 15, 16, 17,  20,  21,  22,  23, 
and  24,  of  the  Willamette  Meridian. 

T.  4  N.,  R.  7  E.,  Secs.  1,  2,  3,  4,  5,  6,  7.  8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 

21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  32,  33, 
and  34,  of  the  Willamette  Meridian. 

T.  4  N.,  R.  7  V4  E.,  Secs.  1, 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  4  N.,  R.  8  E.,  Secs.  2,  3, 4,  5,  6,  7,  8,  9, 

10. 11. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 

35,  and  36,  of  the  Willamette  Meridian. 

T.  4  N.,  R.  9  E.,  Secs.  1,  2,  3,  4,  5,  8,  9, 

10. 15. 16. 17. 18. 19,  20,  21,  22,  26,  27,  28, 
29,  30,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  5  N.,  R.  5  E.,  Secs.  1,  2,  3, 4,  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14,  23,  24,  25,  26,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  5  N.,  R.  6  E.,  Secs.  1,  2,  3,  4,  5,  6,  7, 8, 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 
21,  24,  25,  26,  27,  28,  29,  30.  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  5  N..  R.  7  E..  Secs.  1.  2.  3.  4,  5,  6,  7.  8. 

9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20. 

21,  22,  23,  24,  25,  26.  27,  28,  29,  30,  31,  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  5  N..  R.  7  V4  E..  Secs.  1. 12, 13,  24.  25, 
and  36,  of  the  Willamette  Meridian. 

T.  5  N..  R.  8  E.,  Secs.  1,  2,  3,  6.  7,  8,  9, 

10. 11. 12. 15. 18. 17. 18. 19,  20.  21.  22.  28. 

29,  30.  31,  32,  33.  34,  and  35,  of  the 
Willamette  Meridian. 

T.  5  N..  R.  9  E..  Secs.  1,  2.  3, 4,  5.  6,  7.  8, 
9. 10. 11. 12. 13. 14. 15. 16, 17, 18.  20,  21. 

22,  23,  24.  25,  26,  27,  28,  29,  30,  31,  32.  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  5  N..  R.  10  E..  Secs.  5.  6.  7.  8.  9, 16. 

17. 18. 19,  20,  21,  28,  29,  30,  31,  and  32,  of 
the  Willamette  Meridian. 

T.  6  N.,  R.  5  E.,  Secs.  13. 14, 15. 16. 17. 

18. 19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29. 

30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  6  N.,  R.  6  E..  Secs.  17. 18. 19.  20.  29. 
30,  31,  and  32,  of  the  Willamette 
Meridian. 

T.  6  N.,  R.  8  E..  Secs.  23,  24,  25.  26,  34, 


35,  and  36,  of  the  Willamette  Meridian. 

T.  6  N.,  R.  9  E.,  Secs.  1, 2,  3, 4,  8,  9, 10, 
11. 12, 13. 14. 15. 16, 17, 18, 19.  20.  21.  22, 
23,  24,  25,  26.  27.  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 


Excluding  from  the  above  areas  any 
lands  within  the  Indian  Heaven 
Wilderness,  Trapper  Creek  Wilderness, 
the  Columbia  River,  and  any  private 
lands. 
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Description  of  the  GP-6  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  St.  Helens  1978,  Washington. 
Cowlitz  and  Skamania  Counties 
T.  7  N.,  R.  4  E.,  Secs.  1,  2, 11. 12, 14, 
and  23,  of  the  Willamette  Meridian. 

T.  8  N..  R.  4  E..  Secs.  11. 14. 15. 16. 17. 
18, 19.  20,  21,  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  8  N..  R.  5  E.,  Sec.  31.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Moimt  St.  Helens  National 
Volcanic  Monument,  and  any  private 
lands. 
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Description  of  GP-7  taken  solely  from 
Bureau  of  Land  Management  Map; 
Centralia  1980,  Washington. 

Thurston,  Pierce,  and  Lewis  Counties 

T.  13  N.,  R.  3  E.,  Secs.  1,  2,  3, 4,  8, 9, 10, 
11, 12, 13, 14, 15, 16,  22,  23,  and  24,  of  the 
Willamette  Meridian. 

T.  13  N.,  R.  4  E.,  Secs.  4,  5, 6,  7.  8, 9, 16, 
17, 18,  20,  21,  and  28,  of  the  Willamette 
Meridian. 

T.  14  N.,  R.  3  E.,  Secs.  22,  23,  24,  25,  26, 
27,  28,  29,  30,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  14  N.,  R.  4  E.,  Secs.  2,  3, 4,  5,  6,  8,  9, 
10. 11, 12. 13. 14. 15. 16. 17, 18, 19,  20.  21. 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32.  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  15  N.,  R.  4  E..  Secs.  21.  22.  26,  27,  28. 
29,  32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 

Primary  constituent  elements: 
forested  lands  that  are  used  or 
potentially  used  by  the  northern  spotted 
owl  for  nesting,  roosting,  foraging,  or 
dispersing. 

Dated:  July  31, 1991 
John  F.  Turner 

Director,  U.S.  Fish  and  Wildlife  Service 
[FR  Doc.  91-18889  FUed  8-5-91;  5:14  pmj 
nUJNQ  CODE  4310-5S-II 


Tuesday 
August  13,  1991 


Part  III 

Department  of 
Agriculture 

Food  and  Nutrition  Service 

7  CFR  Parts  271,  273,  274  and  280 
Three  Proposed  Regulations  Addressing 
Certain  Food  Stamp  Program  Provisions 
of  the  Mickey  Leiand  Domestic  Hunger 
Relief  Act  of  1990;  Proposed  Rules 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271  and  273 
[Amendment  Na  336] 

Food  Stamp  Program;  Monthly 
Reporting  and  Retrospective 
Budgeting  Amendments  and  Mass 
Changes 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule. 

summary:  This  rule  proposes  to 
implement  the  monthly  reporting  and 
retrospective  budgeting  (MRRB) 
provisions  of  the  lackey  Leland 
Memorial  Domestic  Hunger  Relief  Act 
(title  XVII.  Pub.  L 101-624. 104  Stat. 
3359.  November  28, 1990).  These 
provisions  include  the  State  agency 
option  to  budget  retrospectively 
households  not  subject  to  monthly 
reporting,  the  addition  of  households 
residing  on  Indian  reservations  to  the 
categories  of  households  exempt  from 
monthly  reporting,  and  the  elimination 
of  the  requirement  that  the  Secretary  of 
Agriculture  prescribe  the  standards  for 
report  forms.  The  rule  also  proposes 
numerous  technical  changes  to  the  Food 
Stamp  Program  MRRB  system  and 
revisions  and  clarifications  of  the 
procedures  for  handling  mass  changes. 
These  technical  changes  include  a 
clarification  of  procedures  for  handling 
prorated  or  annualized  income;  revised 
procedures  for  budgeting  certain  new 
household  members;  clarification  of 
procedures  for  handling  certain  mass 
changes  for  retrospectively-budgeted 
households;  procedures  for  handling 
income  received  in  the  form  of  a  single 
monthly  pajrment  or  deductions  paid  in 
a  monthly  sum;  revised  procedures  for 
handling  the  income  of  new  household 
members;  redefinition  of  the  information 
required  on  the  monthly  report;  optional 
prospective  or  retrospective  suspension; 
more  flexible  procedures  regarding  the 
mailing  of  recertification  forms;  and 
changes  in  the  current  reinstatement 
policy.  This  rule  also  clarifies 
procedures  for  implementing  regulatory 
changes  for  households  subject  to 
MRRB. 

DATES:  Comments  must  be  received  on 
or  before  September  12, 1991  to  be 
assured  of  consideration. 
addresses:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Supervisor,  Eligibility  and  Certification 
Regulations  Section,  Certification  Policy 
Branch,  Program  Development  Division, 
Food  Stamp  Program,  Food  and 
Nutrition  siervice,  USDA,  3101  Park 


Center  Drive,  Alexandria.  Virginia, 

22302  (Datafax  number  (703)  756-4354). 
All  written  comments  will  be  open  to 
public  inspection  at  the  offices  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  in  room 
708  at  3101  Park  Center  Drive, 
Alexandria,  Vfrginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour,  Supervisor, 

Eligibility  and  Certification  Regulations 
Section,  at  the  above  address  or  at  (703) 
756-3496. 

'sUPPtEMENTARY  INFORMATION: 
Executive  Order  12291 

The  Department  has  reviewed  this 
rule  under  Executive  Order  12291  and 
Secretary’s  Memorandum  No.  1512-1. 
This  proposed  rule  would  afreet  the 
economy  by  less  than  $100  million  a 
year.  *1110  rule  would  not  significantly 
raise  costs  or  prices  for  consumers, 
industries,  government  agencies  or 
geographic  regions.  There  would  be  no 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Therefore,  the  Department  has  classified 
this  rule  as  “nonmajor". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  part  3105, 
subpart  V  (48  FR  29115,  June  24, 1983;  or 
48  ni  54317,  December  1, 1983,  as 
appropriate),  this  Program  is  excluded 
fi^m  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  also  been 
reviewed  with  respect  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354, 94 
Stat.  1164,  September  19, 1980).  Betty  Jo 
Nelsen,  Administrator  of  the  Food  and 
Nutrition  Service  (FNS),  has  certified 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  would  affect  food  stamp 
applicants  and  recipients  and  State  and 
local  agencies  whidi  administer  the 
Food  Stamp  Program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 


requirements  associated  with  MRRB 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  No.  0584-0064.  *^0  provisions  in 
this  proposed  rule  are  related  to 
certification  and  MRRB  but  they  do  not 
impose  additional  reporting  or 
recordkeeping  requirements. 

Background 

This  proposed  rule  has  four  primary 
objectives.  First,  the  Department  is 
proposing  to  implement  the  provisions  of 
sections  1718, 1723  and  1724  of  the 
Mickey  Leland  Memorial  Domestic 
Himger  Relief  Act  (title  XVII,  Pub.  L 
101-624, 104  Stat  3359,  November  28, 
1990)  (Leland  Act).  Second,  the 
Department  is  proposing  to  clarify  and 
simplify  procedures  regarding  the 
handling  of  mass  changes  in  the 
administration  of  the  Food  Stamp 
Program.  Third,  the  Department  is 
proposing  numerous  changes  to  the 
procedures  governing  the  operation  of 
the  MRRB  system.  These  proposed 
changes  are  the  result  of  a  review  of 
current  procedures  and  waivers  and  are 
intended  to  improve  administration  of 
the  Program  and  more  closely  align 
MRRB  procedures  in  the  Food  Stamp 
and  Aid  to  Families  with  Dependent 
Children  (AFDC)  Pro^ams.  The  fourth 
objective  of  this  rule  is  to  incorporate 
several  indexed  policy  memoranda  into 
the  regulations.  Although  these 
memoranda  represent  clarifications 
rather  than  new  policy,  the  Department 
believes  that  the  proposed  incorporation 
of  these  policy  memoranda  would 
simplify  administration  of  the  Program. 

The  procedures  governing  MRRB  were 
first  published  in  an  interim  rule  on  May 
25, 1982  at  47  FR  22684  and  through  a 
final  rule  published  on  December  8, 1983 
at  48  FR  54951.  The  Food  Security  Act  of 
1985  (Pub.  L  99-198,  December  23, 1985) 
amended  the  Food  Stamp  Act  of  1977  (7 
U.S.C.  2011  et  seq.)  by  requiring  State 
agencies  to  apply  MRRB  to  households 
with  earnings  or  a  recent  work  history. 
State  agencies  were  allowed  to  apply 
MRRB  to  other  categories,  with  the 
exception  of  migrant  farmworker 
households  in  the  migrant  job  stream 
and  households  with  no  earned  income 
in  which  all  adult  members  were  elderly 
or  disabled.  The  statutory  MRRB 
provisions  were  amended  by  the  Hunger 
Prevention  Act  of  1988  (Pub.  L  106-435, 
September  19, 1988).  Under  the  Hunger 
Prevention  Act,  MRRB  became  a  State 
agency  option;  the  categories  of 
households  statutorily  exempt  from 
MRRB  were  expanded  to  include  all 
seasonal  or  migrant  farmworker 
households  and  homeless  households; 
prospective  budgeting  was  mandated  for 
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all  households  in  the  beginning  months 
of  participation  in  the  Program;  and 
prospective  budgeting  was  mandated  for 
all  households  not  subject  to  monthly 
reporting.  The  MRRB  provisions  of  the 
Hunger  Prevention  Act  were  effective 
October  1, 1988  and  were  implemented 
retroactively  through  a  final  rule 
published  June  6, 1989  at  54  FR  24149. 

On  November  28, 1990,  the  Leland  Act 
made  several  changes  to  the  MRRB 
provisions.  Section  1718  of  the  Leland 
Act  gave  State  agencies  the  option  of 
using  retrospective  budgeting  for 
nonmonthly  reporting  households, 
except  for  those  which  are  statutorily 
exempt  from  MRRB.  Section  1723  of  the 
Leland  Act  added  households  residing 
on  Indian  reservations  to  the  categories 
of  households  excluded  from  MRRB,  and 
section  1724  eliminated  the  requirement 
that  report  forms  conform  to  standards 
prescribed  by  the  Secretary.  The 
elimineMon  of  this  report  applies  solely 
to  the  monthly  report  form  of 
households  and  not  to  any  information 
collection  requirement  whereby  the 
States  report  to  FNS. 

Retrospective  Budgeting  of  Nonmonthly 
Reporting  Households — 7  CFR  273^1(b) 

Under  the  current  provision  of  7  CFR 
273.21(b],  State  agencies  are  required  to 
use  prospective  budgeting  for  ail 
households  not  subject  to  monthly 
reporting.  Prior  to  enactment  of  the 
Hunger  Prevention  Act  State  agencies 
could  determine  the  benefits  of 
households  not  subject  to  monthly 
reporting  either  prospectively  or 
retrospectively.  The  Hunger  Prevention 
Act  amended  section  5(f)(2}  of  the  Food 
Stamp  Act  to  require  State  agencies  to 
use  prospective  budgeting  for  all 
households  not  subject  to  monthly 
reporting.  Many  State  agencies  objected 
to  the  requirement  to  budget 
prospectively  all  households  not  subject 
to  monthly  reporting  and  requested  that 
the  provision  be  changed.  The  State 
agencies  believed  that  retrospective 
budgeting  provided  more  time  to  adjust 
a  household’s  food  stamp  allotment  to 
reflect  changes  in  income  and 
deductions.  Further,  for  State  agencies 
that  wanted  to  budget  households 
retrospectively,  mandatory  monthly 
reporting  increased  the  paperwoiic 
burden.  In  order  to  provide  greater 
flexibility  to  the  State  agencies,  section 
1718  of  the  Leland  Act  amended  section 
(5}(f}(2)  of  the  Food  Stamp  Act  to  give 
State  agencies  the  option  of 
retrospectively  bud^ting  nonmonthly 
reporting  households.  Accordingly,  the 
Department  proposes  to  amend  7  CFR 
273.21(b)  to  ^ve  State  agencies  the 
option  of  using  retrospective  budgeting 
for  nonmonthly  reporting  households 


other  than  those  households  exempt 
from  monthly  reporting  under  the 
provisions  of  section  6(c](lKA)  of  the 
Food  Stamp  Act. 

The  Leland  Act  made  two  changes  in 
the  area  of  quality  control  relating  to 
budgeting  and  monthly  reporting.  First, 
the  prospective  budgeting  requirement 
of  the  Hunger  Prevention  Act,  which 
was  never  implemented  in  some  states, 
was  rescinded  by  section  1718(b)  of  the 
Leland  Act  retroactive  to  Octob^  1, 

1988  so  that  State  agencies  that  either 
implemented  late  or  did  not  implement 
the  prospective  budgeting  provisions  at 
all,  are  held  harmless  for  their  failure  to 
implement  on  time.  Second,  section 
1718(b)(2)  of  the  Leland  Act  holds  State 
agencies  harmless  for  errors  that  were 
committed  solely  because  of 
implementation  of  the  Hunger 
Prevention  Act's  budgeting  and 
reporting  changes.  The  Department  will 
be  workfrig  with  the  affected  State 
agencies  to  help  them  revise  their  case 
frndings  and  payment  error  rates. 

Households  Residing  on  Indian 
Reservations — 7  CFR  273^1(b) 

Under  current  rules  at  7  CFR  273Jtl(b). 
three  categories  of  households  are 
exempt  from  MRRB.  This  exemption  is 
based  on  section  6(c)(5)  of  the  Food 
Stamp  Act  These  categories  include 
migrant  or  seasonal  farmworker 
households;  households  in  which  ail 
members  are  homeless  individuals;  and 
households  with  no  earned  income  in 
which  ail  adult  members  are  elderly  or 
disabled.  Section  1723  of  the  Leland  Act 
added  a  fourth  category  to  households 
exempt  from  MRRB,  households  residing 
on  Indian  reservations.  To  implement 
this  provision,  the  Department  is 
proposing  to  add  a  new  S  273.21(b)(4) 
which  will  add  households  residing  on 
Indian  reservations  to  those  households 
exempt  from  MRRB. 

Section  1781  of  the  Leland  Act 
provides  that  the  impiementaticm  date 
for  section  1723  of  the  Leland  Act  is  the 
first  day  of  the  month  beginning  120 
days  after  publication  of  implementing 
regulations.  The  implementing 
regulations  must  be  published  no  later 
than  October  1, 1991.  However,  section 
1718  of  the  Leland  Act  incorporates  a 
change  to  be  made  by  section  1723  of 
the  Leland  Act  to  section  6(cKlKA)  of 
the  Food  Stamp  Act  excluding  ^ 
households  residing  on  Indian 
reservations  firom  MRRB.  Section  1781  of 
the  Leland  Act  abo  provides  that 
section  1718  was  to  be  effective  at 
enactment  Thus,  there  are  two  different 
and  conflicting  implementing  dates  for 
the  mandatory  prospective  ^dgeting  of 
households  residing  on  Indian 
reservations.  We  believe  that  Congress 


intended  that  implementation  occur  at 
the  later  date.  We  recognhse  the 
impossibility  of  retroactively  requiring 
State  agencies  to  budget  prospectively 
these  households.  Further,  section  1723 
is  the  specific  legislative  section 
mandating  the  prospective  budgeting  of 
these  households.  Therefore,  in  this 
rubmaking  we  are  proposing  to 
implement  the  provision  to  budget 
prospectively  households  residing  on 
Indian  reservations  in  accordance  with 
the  implementation  date  provided  for 
section  1723.  We  encourage  State 
agencies  to  implement  these  provisions 
sooner,  if  possible.  For  example,  as  such 
households  come  in  to  be  recertified  or 
as  new  households  apply,  these 
households  should  be  prospectively 
budgeted. 

The  Monthly  Report  Form — 7  CFR 
273^1(h) 

Under  Section  1724  of  the  Leland  Act 
the  State  agency  is  delegated  the 
responsibility  for  design  of  the  monthly 
report  form  and  the  determination  of  tee 
information  regarding  eligibility  and 
beneflts  which  will  be  induded  in  the 
form.  Under  the  prior  statutory 
provisions.  State  agency  monthly  report 
forms  were  required  to  conform  to 
standards  prescribed  by  the  Secretary. 

Currently.  7  CFR  273.21(h)(3) 
mandates  several  items  «^ch  must  be 
included  in  the  monthly  report  form.  In 
accordance  with  the  Leland  Act,  the 
Department  proposes  to  amend  7  CFR 
273.21(h)(3)  to  eliminate  the  mandatory 
list  of  items  which  must  be  included  on 
the  monthly  report.  Hie  information  and 
warnings  currently  mandated  at  7  CFR 
273.21(hK2)  remain  unchanged  since 
they  are  not  directly  related  to  the 
determination  of  eligibility  and/or 
benefits  and  are  either  directly  or 
implicitly  mandated  by  statute.  These 
include  the  requirements  teat  the  form: 

(1)  be  written  in  clear,  simple  language; 

(2)  meet  the  bilingual  requirements  in  7 
CFR  272.4(b);  (3)  specify  the  date  by 
which  tee  State  agency  must  receive  the 
form  and  the  consequences  of  a  late  or 
incomplete  form;  (4)  specify  the 
verification  which  must  be  submitted 
with  the  form;  (5)  specify  the  individual 
or  agency  unit  avaflable  to  assist  in 
completing  the  form;  (6)  include  a 
statement  to  be  signed  by  a  member  of 
the  household,  indicating  his  or  her 
understanding  that  the  provided 
information  may  result  in  dianges  in  the 
level  of  benefits;  (7)  include  a 
description  of  the  dvil  and  criminal 
penalties  for  fraud  under  the  Food 
Stamp  Act;  and  (8)  indude  the  statement 
of  the  State  agency’s  authority  to  require 
Sodal  Security  numbers,  if  the  form 
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requests  Social  Security  numbers  and 
certain  other  information  about  the  use 
of  such  numbers. 

Mass  Changes — 7  CFR  273.12(e) 

Three  clariHcations  relating  to  the 
mass  change  provisions  at  7  CFR 
273.12(e)  are  being  proposed  in  this 
rulemaking.  These  clarifications  relate 
to  how  mass  changes  are  implemented 
in  the  following  situations:  (1)  At  a 
specific  point  in  time  for  households 
subject  to  retrospective  budgeting;  (2)  in 
the  annual  and  seasonal  adjustments  to 
the  standard  utility  allowance  (SUA)  for 
households  subject  to  retrospective 
budgeting;  and  (3)  in  public  assistance 
(PA)  grants  for  households  subject  to 
retrospective  budgeting.  All  three 
clarifications  reflect  current  policy.  The 
Department  is  also  proposing  to  provide 
State  agencies  with  an  additional  option 
regarding  seasonal  adjustments  to  the 
SUA 

Current  rules  at  7  CFR  273.12(e)(1) 
require  that  Federal  adjustments  to 
eligibility  standards,  allotments  and 
deductions,  and  State  adjustments  to  the 
SUA  are  effective  at  the  same  point  in 
time  for  all  households  (i.e.,  in  effect  as 
of  the  same  issuance  month).  This  has 
been  interpreted  to  mean  that  the  State 
agency  must  implement  mass  changes 
prospectively  even  if  the  household  is 
otherwise  subject  to  retrospective 
budgeting.  If  mass  changes  in  the 
Federal  adjustments  were  permitted  to 
be  implemented  retrospectively, 
adjustments  in  effect  as  of  July  1  would 
not  be  reflected  in  the  household's 
allotment  imtil  August  or  September, 
depending  on  the  State  agency's 
retrospective  budgeting  system. 

In  order  to  avoid  the  possibility  of 
implementation  of  mass  changes  in 
Federal  adjustments  over  several 
months,  the  Department  is  proposing  to 
clarify  the  current  provisions  by  adding 
a  statement  at  7  C)^  273.12(e)(1)  to 
require  State  agencies  to  implement  all 
changes  in  adjustments  to  eligibility 
standards,  allotments,  and  deductions, 
and  State  adjustments  to  the  SUA 
prospectively  in  the  same  month  for  all 
households  regardless  of  the  budgeting 
system. 

One  current  exception  to  the 
requirement  that  all  mass  changes  be 
implemented  at  the  same  time  for  all 
households  concerns  implementation  of 
seasonal  adjustments  to  the  SUA.  Under 
Policy  Memorandum  84-4  (October  18, 
1983),  which  addresses  7  CFR 
273.21(j)(l),  annual  adjustments  to  the 
State  SUA  are  implemented 
prospectively  in  the  same  month  for  all 
households.  Seasonal  adjustments, 
however,  are  implemented  prospectively 
for  prospectively-budgeted  households 


and  retrospectively  for  households 
subject  to  retrospective  budgeting.  FNS 
has  granted  one  waiver  which  allowed  a 
State  agency  to  budget  prospectively 
seasonal  changes  in  the  SUA  for 
retrospectively-budgeted  households.  As 
a  result  of  this  waiver,  the  Department 
reviewed  the  issue  of  implementation  of 
seasonal  changes  in  the  SUA  for 
retrospectively-budgeted  households 
and  is  proposing  to  amend  the  rules  at  7 
CFR  273.12(e)(1)  to  require  State 
agencies  to  implement  such  changes 
prospectively  for  all  households.  The 
proposed  procedure  would  benefit 
participating  households  by  ensuring 
that  seasonal  adjustments  to  the  SUA 
occur  concurrenUy  with  seasonal 
changes  in  utility  costs  rather  than  one 
or  two  months  later  as  would  be  the 
case  if  such  adjustments  were 
implemented  retrospectively.  The 
Department  believes  that  this  procedure 
will  simplify  State  administrative 
procedures  by  requiring  that  all  mass 
changes  be  implemented  at  the  same 
time  for  retrospectively  and 
prospectively  budgeted  households. 

Finally,  this  proposed  rule  clarifies 
procedures  for  handling  mass  changes  in 
PA  grants  when  households  are  subject 
to  retrospective  budgeting.  Current 
procedures  at  7  CFR  273.21(j)(l)(vii)(B) 
allow  the  State  agencies  the  option  of 
budgeting  the  PA  grant  either 
prospectively  or  retrospectively  when 
the  household  is  subject  to  MRRB.  The 
Department  is  proposing  to  add  a  new 
sentence  to  7  CFR  273.21(j)(l)(vii)(B)  to 
clarify  that  State  agencies  which  choose 
to  budget  the  PA  grant  prospectively, 
i.e..  use  the  issuance  month  PA  grant, 
would  be  required  to  follow  the 
procedures  at  7  CFR  273.12(e)(2)  for 
implementing  mass  changes.  V\^en  the 
State  agency  has  at  least  30  days 
advance  knowledge  of  the  amount  of  the 
PA  adjustment,  the  State  agency  shall 
make  the  change  in  benefits  effective  in 
the  same  month  as  the  PA  change.  If  the 
State  agency  does  not  have  sufficient 
notice,  the  food  stamp  change  shall  be 
effective  no  later  than  the  month 
following  the  month  in  which  the  PA 
change  was  made.  In  general  assistance 
(GA)  programs  which  are  administered 
by  the  same  State  agency  that 
administers  the  PA  programs,  mass 
changes  are  handled  the  same  as  PA 
mass  changes.  In  GA  programs  where 
GA  and  PA  are  not  administered  by  the 
same  State  agency,  GA  mass  changes 
would  be  budgeted  under  the 
procedures  at  7  CFR  273.12(e)(3).  which 
require  implementing  the  GA  mass 
changes  in  the  same  manner  that  mass 
changes  are  made  for  Federal  programs 
such  as  Retirement,  Disability,  and 
Survivors'  Insurance  and  SSI. 


Additional  MRRB  Changes 

Since  implementation  of  MRRB 
commenced  in  1983,  the  Department  has 
received  numerous  requests  for  waivers 
and  policy  clarifications.  As  a  result  of 
the  waivers,  the  policy  clarifications,  the 
legislative  changes  mandated  by  the 
Leland  Act,  and  the  Department's  goal 
of  achieving  greater  consistency  with 
the  procedures  in  the  AFDC  Program, 
the  Department  is  proposing  several 
additional  changes  to  the  rules 
governing  the  MRRB  system. 

One-  and  Two-Month  Systems — 7  CFR 
273.21(d) 

Under  7  CFR  273.21(d)  State  agencies 
are  required  to  use  one  beginning  month 
in  a  one-month  MRRB  system  and  two 
beginning  months  in  a  two-month 
system.  Under  section  5(f)(2)(B)  of  the 
Food  Stamp  Act,  State  agencies  have 
the  option  of  using  either  one  or  two 
beginning  months  in  which  eligibility 
and  benefits  must  be  determined 
prospectively.  The  State  agency  option 
of  using  either  one  or  two  beginning 
months  was  added  to  the  Food  Stamp 
Act  by  the  Hunger  Prevention  Act.  The 
Leland  Act  amended  section  5(f)(2)(B)  to 
conform  section  5(f)(2)(B)' to  other 
changes  made  by  the  Leland  Act, 
making  no  modification  to  the  State 
agency  option  provision.  To  conform  to 
the  statutory  requirements,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(d)  to  give  State  agencies  the 
option  of  using  either  one  or  two 
beginning  months  in  a  one-month  MRRB 
system.  State  agencies  which  opt  to  use 
a  two-month  system  shall  continue  to 
use  two  beginning  months.  The  choice  of 
a  two-month  system  necessitates  two 
beginning  months  in  order  to  preclude 
going  back  to  the  month  before  the 
household's  month  of  application  to 
determine  benefits. 

Budgeting  the  Income  of  a  New 
Househ(dd  Member  Who  Had  Been 
Previously  Providing  Income  to  the 
Household— 7  CFR  273.21(f)(1) 

It  has  come  to  the  Department's 
attention  that  in  certain  circumstances, 
income  received  in  two  different  months 
can  be  counted  in  determining  a 
household's  eligibility  and  benefits  for  a 
single  month.  'Diis  situation  occurs 
when  an  individual  who  is  providing 
income  to  the  household  while  not  a 
household  member  later  joins  the 
household.  The  income  provided  prior  to 
the  month  the  individual  joined  the 
household  is  budgeted  retrospectively. 
When  the  person  becomes  a  household 
member  his  income  is  counted 
prospectively  under  the  provisions  of  7 
CFR  273.21(0(2)  which  require  the  State 
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agency  to  budget  the  income  of  new 
household  members  prospectively.  This 
situation  is  most  likely  to  occur  when  a 
member  of  the  armed  forces  away  from 
the  member’s  permanent  home  on  duty 
designates  a  payroll  allotment  for  the 
beneflt  of  the  member's  family.  Upon 
returning  home,  the  member’s  current 
income  is  budgeted  prospectively  while 
the  allotment  that  was  previously 
received  is  budgeted  retrospectively.  For 
example,  a  member  of  the  armed  forces 
who  had  been  providing  an  allotment 
returns  home  from  a  deployment.  In  a 
two-month  MRRB  system,  both  the 
amount  of  the  allotment  and  the  current 
income  of  such  member  would  be 
counted  in  determining  eligibility  and 
benefit  levels  during  the  first  two 
months  following  the  return  to  the 
household.  To  avoid  this  situation,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(f)(l)(iii)(B)  to  disregard  the 
previously  provided  income  of  the  new 
household  member  while  prospectively 
budgeting  his/her  current  income. 

Budgeting  the  Income  of  a  New 
Household  Member  Who  Has  Received 
Income  From  a  Terminated  Source — 7 
CFR  273.21(f)(l)(iii) 

It  has  come  to  the  Department’s 
attention  that  in  certain  cases,  the 
income  of  a  new  member,  which 
terminated  before  the  member  joined 
the  household,  could  be  attributed  to  the 
household  if  the  new  member  had  been 
participating  in  the  Program  as  a 
member  of  another  household.  For 
example,  an  individual  was  certified  as 
a  one-person  household  prior  to 
becoming  a  member  of  the  current 
household.  While  participating  as  a  one- 
person  household  the  individual  was 
receiving  GA  as  a  sole  source  of  income. 
When  the  new  member  joins  the  current 
household  the  GA  is  terminated.  Under 
current  procedures  at  7  CFR 
273.21(f)(l)(iii){C),  the  GA  would  be 
attributed  to  the  current  household  even 
though  the  household  never  had  the 
benefit  of  the  GA  and  the  GA  is  no 
longer  being  received  by  the  new 
member.  To  eliminate  the  situation  in 
which  income  which  was  not  and  will 
not  be  received  by  the  household  is 
counted  in  determining  benefits,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(f](l](iii](C]  to  require  the 
disregard  of  budget  month  income 
previously  received  by  a  new  household 
member  from  a  terminated  source. 

Adding  New  Household  Members — 7 
CFR  273.21(f)(1) 

The  Department  is  proposing  to 
provide  State  agencies  with  the  option 
of  adding  new  household  members  to 
ongoing  MRRB  households  using  the 


same  procedures  that  the  State  agency 
uses  to  add  new  household  members  in 
its  AFDC  Program.  Under  current  policy, 
the  household’s  entitlement  to  benefits 
for  a  new  member  commences  in  the 
month  following  the  month  the  new 
member  joins  the  household  unless  the 
new  member  is  reported  prior  to  the 
household’s  normal  issuance  and  the 
State  agency  can  adjust  the  household’s 
issuance  to  reflect  the  addition  of  the 
new  member.  In  several  AFDC 
retrospective  budgeting  systems  the 
household  is  entitled  to  benefits  for  a 
new  member  beginning  frnm  the  date 
the  new  member  joins  the  household. 

For  example,  in  a  food  stamp  MRRB 
system  if  a  household  gains  a  new 
member  on  July  15  the  household’s 
benefits  for  August  are  adjusted  to 
reflect  the  addition  of  the  new  member. 
The  household  is  entided  to  no  benefits 
on  behalf  of  the  new  member  for  the 
month  of  July.  In  an  AFDC  system,  the 
household  is  entided  to  benefits  from 
the  date  the  new  member  is  added  to  the 
household,  which  in  this  example  would 
be  July  15.  To  provide  greater 
consistency  between  food  stamp  and 
AFDC  MRRB  systems,  the  Department  is 
proposing  to  add  a  new  paragraph  (D)  to 
7  CFR  273.21(f)(l)(iii)  to  give  State 
agencies  the  option  of  prorating  benefits 
for  the  new  member  from  the  date  the 
new  member  joins  the  household  if  the 
State  agency  uses  a  similar  system  in  its 
AFDC  Program. 

The  Department  has  granted  waivers 
allowing  State  agencies  to  align  food 
stamp  and  AFDC  procedures  for  adding 
new  members.  The  Department  believes 
that  providing  State  agencies  with  this 
option  is  consistent  with  the  intent  of 
Congress  expressed  in  section  5(f)(4]  of 
the  Food  Stamp  Act  (7  U.S.C.  2014(f)(4)) 
which  directs  the  Secretary,  in 
promulgating  regulations  regarding 
budgeting,  to  assure  that  the  income  of 
households  receiving  benefits  in  the 
AFDC  and  Food  Stamp  Programs  is 
calculated  on  a  comparable  basis. 
Providing  this  option  would  also 
improve  administration  of  the  Program 
by  providing  State  agencies  with  greater 
flexibility. 

Prorated  Income  and  Deductions — 7 
CFR  273.21(f)(2) 

In  response  to  waiver  requests  and 
inquiries,  the  Department  is  proposing  to 
clarify  provisions  regarding  the  handling 
of  certain  types  of  income  which  are 
prorated  over  a  period  of  time.  This 
income  includes  self-employment 
income  prorated  over  a  period  of  less 
than  one  yean  income  received  by 
contract;  and  nonexcluded  educational 
income  such  as  scholarships,  deferred 
student  loans,  and  other  educational 


grants  which  are  prorated  over  the 
period  which  they  are  intended  to  cover. 
Instead  of  providing  specific  procedures 
for  the  handling  of  su^  income  in  an 
MRRB  system,  7  CFR  273.21(f)(2) 
requires  such  income  to  be  handled  in 
accordance  with  procedures  at  7  CFR 
273.11(a)  and  273.10(c)  which  provide 
that  such  income  is  to  be  prorated  over 
the  period  which  it  is  intended  to  cover. 
In  a  strict  retrospective  budgeting 
system  with  two  beginning  months  it  is 
possible  to  count  such  income  for  more 
months  than  it  is  intended  to  cover.  For 
example,  a  $900  student  loan  intended  to 
cover  a  nine-month  academic  year  frem 
September  through  May  would  be 
prorated  at  $100  per  month.  In  an  MRRB 
system  the  loan  could  result  in  $1,100 
being  attributed  to  the  household  as  the 
result  of  counting  income  received  in  the 
beginning  months  twice  (first,  while  the 
household  is  subject  to  prospective 
budgeting  and  again  when  the 
household  becomes  subject  to 
retrospective  budgeting). 

The  Department  is  proposing  in  7  CFR 
273.21(f)(2)  (ii)  and  (iii)  to  require  State 
agencies  to  budget  prospectively  all 
prorated  income  over  the  period  which 
it  is  intended  to  cover.  If  income 
intended  to  be  prorated  over  a  period  of 
time  is  received  later  than  the  beginning 
of  the  period  which  it  is  intended  to 
cover,  the  monthly  amount  is 
determined  by  beginning  with  the  first 
month  the  income  was  intended  to  cover 
rather  than  the  month  in  which  it  was 
actually  received.  Using  the  example  of 
the  scholarship  intended  to  cover  a  nine- 
month  academic  year,  if  the  funds  are 
received  in  November  rather  than 
September  the  monthly  amount  would 
be  determined  by  prorating  the  income 
over  the  nine  month  period  beginning  in 
September.  This  rule  also  proposes  to 
amend  7  CFR  273.21(f)(2)(iv)  to  require 
that  deductible  expenses  prorated  over 
more  than  one  month,  such  as  heating 
oil,  not  be  deducted  over  more  months 
than  they  are  intended  to  cover. 

Budgeting  Income  Received  in  the  Form 
of  a  Single  Monthly  Payment— 7  CFR 
273.21(f)(2) 

Another  situation  which  has  come  to 
the  Department’s  attention  through  the 
waiver  process  concerns  the  budgeting 
of  income  which  is  normally  received  in 
the  form  of  a  single  monthly  payment, 
but  as  the  result  of  a  temporary  change 
in  the  mailing  or  payment  cycle  is 
received  immediately  prior  to  or 
subsequent  to  the  month  which  it  is 
intended  to  cover.  An  example  of  such 
income  would  be  a  social  security 
payment  for  January  which  is  directly- 
deposited  to  the  household’s  accoimt  on 
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December  30.  Under  a  strict  application 
of  the  budgeting  procedures  at  7  CFR 
273.21(f)(2)  the  amount  deposited  into 
the  household's  account  on  December  30 
would  be  counted  as  income  for 
December  along  with  the  social  security 
payment  deposited  into  the  account  at 
the  beginning  of  December.  Although  the 
amount  and  flow  of  Income  is 
unchanged  the  household  could  be 
ineligible  for  benefits  one  month  and 
eligible  for  a  maximum  allotment  the 
following  month.  The  Department  is 
proposing  to  amend  7  CFR  273.21(f)(2) 
by  adding  a  new  paragraph  (v)  to 
provide  Aat  unearned  income  and 
stable  earned  income  received  in  the 
form  of  a  single  monthly  payment  be 
counted  for  the  month  it  is  intended  to 
cover.  Unstable  or  fluctuating  earned 
income,  even  if  received  on  a  monthly 
basis,  would  continue  to  be  budgeted  for 
the  month  in  which  it  is  received. 

The  Department  is  also  proposing  to 
budget  stable  deductible  expenses  paid 
monthly,  such  as  rent,  for  the  month 
they  are  intended  to  cover  rather  than 
for  the  month  in  which  they  are  paid. 

The  Department  is  not  proposing  to 
apply  this  method  of  budgeting  to 
income  or  expenses  received  or  paid 
more  frequently  than  monthly  since 
fluctuations  in  the  household’s  benefrts 
would  be  smaller  and  would  not  justify 
a  deviation  from  the  integrity  of  &e 
MRRB  system. 

Interest  Income — 7  CFR  273.21(f)(2) 

This  rule  proposes  to  give  State 
agencies  thi^  options  with  respect  to 
the  handling  of  interest  income.  Under 
current  procedures,  interest  earned  on 
savings  accounts  or  frnm  similar  sources 
is  counted  as  income  in  the  month 
received.  Under  this  proposed  rule  State 
agencies  would  have  three  options 
regarding  the  budgeting  of  interest 
income  for  MRRB  households.  These 
options  are;  actual  budget  month 
interest  income;  a  prorated  amoimt 
obtained  by  dividing  the  total 
anticipated  interest  by  the  number  of 
months  during  which  the  interest  will  be 
received;  or  an  averaged  amount 
adjusted  for  any  known  differences  frx>m 
the  average.  The  Department  is 
proposing  to  add  these  options  in  a  new 
paragraph  (vi)  to  7  CFR  273.21(f)(2). 

These  options  reflect  approved  waivers 
and  align  procedures  for  budgeting 
interest  income  in  the  Food  Stamp 
Program  with  procedures  in  the  AFDC 
Program. 

Terminated  Income  Received  in 
Beginning  Months — 7  CFR  273.21(g) 

Hie  Department  is  proposing  that 
terminated  income  received  in  either  or 
both  of  the  beginning  months  be 


disregarded  when  the  household 
switches  frnm  prospective  to 
retrospective  budgeting.  Under  current 
procedures  at  7  CFR  273.21(g)(3), 
terminated  income  is  only  disregarded 
for  one  month.  The  proposed  procedure 
is  more  consistent  with  procedures  in 
the  AFDC  Program  and  would  more 
accurately  reflect  household 
circumstances. 

The  Department  is  also  proposing  to 
amend  7  CFR  273.21(g)(3)  to  redefine 
terminated  income.  Currently,  income  is 
considered  terminated  if  the  household 
no  longer  receives  income  from  the  same 
source.  Under  this  proposal  income 
would  be  considered  terminated  only  if 
it  is  not  replaced  with  a  similar  type  of 
income  within  30  days.  For  example,  if  a 
household  member  obtains  new 
employment  within  30  days  following 
the  loss  of  a  job,  the  income  frnm  the 
previous  employment  would  not  be 
considered  terminated.  This  proposed 
procedure  is  also  more  consistent  with 
the  procedure  used  in  the  AFDC 
Program.  Accordingly,  the  Department  is 
proposing  to  amend  §  273.21(g)(3)  to 
consider  income  as  terminated  only  if 
the  household  no  longer  receives  income 
frx)m  a  source  that  is  not  replaced  with  a 
similar  type  of  income.  In  order  to  be 
considered  a  similar  type  of  income,  the 
household  must  receive  income  frt)m  the 
new  source  within  30  days  of  the  date  of 
the  last  receipt  of  income  frnm  the 
former  source  and  the  estimated 
monthly  amount  of  income  fr:nm  the  new 
source  must  be  within  $25  of  the 
monthly  income  firom  the  former  source. 
The  proposal  to  use  an  estimated 
monthly  amoimt  of  within  $25  of  the 
former  income  source  is  analogous  to 
the  requirement  in  prospective 
budgeting  to  report  changes  in  income 
amount  that  are  greater  than  $25. 

Converting  and  Averaging  Income — 7 
CFR  273.21  (g)  and  0) 

This  proposal  would  give  State 
agencies  the  option  of  converting 
income  received  on  a  weekly  or 
biweekly  basis  to  a  monthly  sum  during 
the  beginning  months  when  the 
household  is  prospectively  budgeted  and 
using  income  actually  received  when  the 
household  becomes  subject  to 
retrospective  budgeting.  Although  State 
agencies  currently  have  the  option  of 
using  either  a  conversion  factor  or 
income  actually  received  during’  the 
budget  month,  the  current  regulatory 
provisions  at  7  CFR  273.21(j)(l)(viiJ(A) 
do  not  specifically  address  whether  a 
State  agency  may  convert  income  during 
the  beginning  months  when  the 
household  is  subject  to  prospective 
budgeting  and  use  income  actually 
received  when  the  household  becomes 


subject  to  retrospective  budgeting.  The 
Department  is  proposing  to  provide 
State  agencies  wiA  such  an  option  since 
some  State  agencies  may  consider 
conversion  to  be  more  appropriate  when 
benefits  are  determined  prospectively 
(based  on  a  projection),  whereas 
calculating  benefits  using  income 
actually  received  may  be  more 
appropriate  when  benefits  are 
determined  retrospectively.  The 
Department  is  also  proposing  to  allow 
State  agencies  the  option  of  averaging 
fluctuating  income  during  the  beginning 
months  as  is  currently  done  for  ongoing 
prospectively  budgeted  households 
under  7  CFR  273.10(c)(3).  When  the 
household  becomes  subject  to 
retrospective  budgeting  the  State  agency 
would  be  required  to  use  the  actual 
amount  of  income  received  during  the 
budget  month  as  currently  required 
under  7  CFR  273.21(f)(2).  Accordingly, 
the  Department  is  proposing  to  amend  7 
CFR  273.2lO)(l)(vii)(A)  and  7  CFR 
273.21(g)(3)  to  aUow  State  agencies  to 
convert  and/or  average  income  in  the 
beginning  months  and  switch  to  the  use 
of  actual  budget  month  income  following 
the  beginning  months. 

Verification — 7  CFR  273.21(i) 

To  conform  verification  requirements 
to  the  proposed  changes  in  the  monthly 
report  the  Department  is  proposing 
changes  to  the  verification  requirements 
associated  with  the  monthly  report. 

Currently,  the  provisions  of  7  CFR 
273.21(i)  require  the  State  agency  to 
verify  monthly  gross  nonexempt  income, 
except  for  unearned  income  which  has 
not  changed  since  the  last  monthly 
report;  monthly  utility  expenses,  unless 
the  household  is  using  the  SUA*  monthly 
medical  expenses;  and  any  questionable 
information.  The  State  agency  is  further 
required  to  verify  alien  status,  social 
security  numbers,  residency,  and 
citizenship  if  these  items  have  changed 
since  the  last  monthly  report.  Since  the 
State  agency  would  have  the  option  to 
determine  the  elements  of  eligibility 
included  in  the  monthly  report,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(i)  to  mandate  verification  be 
provided  only  for  those  items  designated 
by  the  State  agency  which  have  changed 
since  the  last  monthly  report  was 
submitted.  The  State  agency  may 
require  verification  of  any  additional 
items  included  in  the  report  that  it 
considers  questionable.  Procedures  at  7 
CFR  273.21(j)(3)(iii)  regarding  missing 
verification  remain  unchanged. 
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State  Action  on  Reports — 7  CFR 
273.2lO}(l)(vii)(B) 

The  Department  is  proposing  to  clarify 
how  State  agencies  must  handle 
terminated  sources  of  income  which 
result  in  an  increase  in  the  household’s 
PA  grant.  Current  rules  at  7  CFR 
273.21(j)(lKvii)(B)  require  that 
terminated  sources  of  income  which 
would  otherwise  be  budgeted 
retrospectively  be  disregarded  in  the 
food  stamp  budget  when  the  State 
agency  prospectively  budgets  the  PA 
grant  to  be  paid  in  the  issuance  month. 
The  Department's  policy  is  intended  to 
prevent  the  situation  in  which  food 
stamps  are  significantly  decreased 
because  the  increased  PA  grant, 
reflecting  the  loss  of  income,  is  added  to 
the  terminated  income  from  the  budget 
month. 

The  Department  has  received  several 
comments  which  indicate  the  need  to 
specify  that  the  terminated  income 
would  be  disregarded  only  when  the 
issuance  month  PA  grant  increases  as  a 
result  of  the  terminated  source  of 
income.  If  the  PA  grant  was  imaffected, 
reduced,  or  terminated,  the  source  of 
terminating  income  from  the  budget 
month  must  be  included  in  the  food 
stamp  computation.  The  Department  is 
proposing  to  include  this  clarification  at 
7  CFR  273.21(j)(l)(vii)(B)  in  the 
regulations  in  order  to  ensure  that  the 
current  regulatory  provisions  are 
followed  as  intended. 

Deductions— 7  CFR  273.21(j)(l)(vii}(C) 

The  Department  is  proposing  two 
changes  in  the  procediu«s  for  handling 
deductions  in  the  MRRB  system.  Under 
the  first  proposed  change,  previously 
discussed,  prorated  deductible  expenses 
would  not  be  deducted  over  more 
months  than  they  are  intended  to  cover. 
Under  the  second  proposed  change,  7 
CFR  273.21(j)(l)(vii)(C)  would  be 
amended  to  provide  that  expenses 
regularly  billed  more  fi'equently  than 
monthly  could  not  be  averaged.  The 
amount  of  the  deduction  would  always 
be  equal  to  the  actual  expenses  billed  to 
the  household  during  the  month.  Bills  for 
monthly  utility  expenses  received  twice 
in  one  month  as  the  result  of  billing 
cycles  would  not  be  afiected  by  this 
proposed  change.  The  Department  is 
proposing  the  above  changes  to  ensure 
that  income  and  deductions  are 
budgeted  in  the  same  manner. 

Notices  of  Missing  or  Incomplete 
Reports— 7  CFR  273.21(i)(3)(ii) 

Under  the  current  provisions  of  7  CFR 
273.21(j){3)(ii),  if  the  household  fails  to 
file  a  monthly  report  or  files  an 
incomplete  report,  the  State  agency  is 


required  to  provide  the  household  with  a 
notice  of  incomplete  filing  within  five 
days  of  the  filing  date.  Under  7  CFR 
273.21(m),  if  the  household  fails  to 
submit  a  complete  report  by  the 
extended  filing  date,  the  State  agency  is 
required  to  provide  the  household  with  a 
notice  of  termination.  On  the  basis  of 
consistency  with  similar  procedures  in 
the  AFDC  Program  and  to  reduce  the 
administrative  burden  of  State  agencies, 
the  Department  has  approved  several 
waivers  allowing  State  agencies  to 
combine  the  notice  of  incomplete  filing 
with  the  notice  of  termination.  The 
Department  is  proposing  to  add  a  new 
paragraph  (G)  to  7  CFR  273.21(j)(3](ii)  to 
provide  State  agencies  with  the  option 
of  either  sepcirate  notices  of  incomplete 
filing  and  termination  or  a  combined 
notice  advising  the  household  that  its 
participation  will  be  terminated  if  it  fails 
to  submit  a  completed  report  by  the 
extended  filing  date.  Under  this 
proposal,  the  combined  notice  would  be 
subject  to  the  requirements  of  both  7 
CFR  273.21(j)(3](ii).  which  contains  the 
criteria  for  the  notice  of  incomplete 
filing,  and  7  CFR  273.21(m)(2),  which 
contains  the  criteria  for  the  notice  of 
termination.  This  proposed  rule  also 
specifies  that  the  combined  notice  may 
only  be  used  if  the  household  will  be 
terminated  for  failure  to  submit  a 
complete  monthly  report.  If  the 
household’s  participation  is  being 
terminated  for  any  other  reason,  the 
State  agency  will  be  required  to  provide 
the  household  with  a  separate  notice  of 
termination. 

Reinstatement  and  Proration  of 
Benefits— 7  CFR  273.21(k) 

This  rule  contains  a  technical 
correction  regarding  procedures  for 
determining  the  benefits  of  MRRB 
households  following  termination  and 
reinstatement.  Under  current  procedures 
at  7  CFR  273.21(k)(2)(ii).  a  MRRB 
household  which  files  a  late  monthly 
report  in  the  issuance  month  is  entitled 
to  benefits  for  the  entire  issuance 
month.  Ciurent  procedures  at  7  CFR 
273.10(a)(l)(ii)  require  the  State  agency 
to  prorate  benefits  following  a  lapse  in 
participation  by  non-MRRB  households. 
To  conform  current  MRRB  procedures  to 
the  procedures  for  food  stamp 
households  in  general,  and  to  be 
consistent  with  the  procedures  used  in 
the  AFDC  Program,  the  Department  is 
proposing  to  amend  7  CFR 
273.21(k)(2)(ii)  to  provide  that  benefits 
be  prorated  for  households  which 
submit  a  report  in  the  issuance  month 
and  are  reinstated  following  termination 
for  failure  to  submit  a  complete  monthly 
report. 


The  following  example  may  be  helpful 
for  understanding  the  proposed  rule’s 
effect  in  a  two-month  MRRB  system.  A 
household’s  monthly  report  for 
September  is  due  on  October  5.  Benefits 
for  November  are  based  on  the  report. 
When  the  household  fails  to  subniit  a 
complete  monthly  report  on  the  due 
date,  the  State  agency  notifies  the 
household  that  the  report  is  overdue  or 
incomplete  and  gives  the  household  an 
extended  filing  date  of  October  20.  The 
household  again  fails  to  submit  a 
complete  report  and  is  terminated.  The 
household  submits  a  complete  monthly 
report  on  November  18  and  is  eligible 
for  reinstatement  (the  State  agency  has 
elected  to  reinstate  households  wUch 
submit  late  monthly  reports).  Under 
current  rules,  the  household  would 
receive  a  full  November  issuance.  Under 
the  proposed  procedure,  the  household 
would  be  entitled  to  benefits  fix}m 
November  18  through  the  end  of  the 
month.  The  proposed  procedures  are 
consistent  with  the  statute,  which 
requires  proration  following  any  break 
in  participation,  and  treats  all 
households  equally,  whether  or  not  the 
State  agency  has  adopted  a 
reinstatement  policy. 

Other  Reporting  Requirements — 7  CFR 
273.21(1)(1) 

The  Department  is  proposing  to 
amend  7  CFR  273.21(1)(1)  to  clarify  that 
the  monthly  report  is  the  sole  reporting 
requirement  for  items  required  to  be 
reported  on  the  monthly  report. 
Currently,  7  CFR  273.21(1)(1)  provides 
that  the  monthly  report  is  the  sole 
reporting  requirement  for  households 
required  to  submit  monthly  reports.  This 
proposed  change  reflects  Section  4  of 
Pub.  L  98-204  (December  2, 1983],  which 
provided  State  agencies  more  discretion 
with  respect  to  items  included  on  the 
monthly  report,  but  specifically  prohibits 
duplicate  reporting  of  items  required  to 
be  included  in  the  monthly  report.  This 
prohibition  against  dual  reporting  is 
found  at  section  6(c)(3)  of  the  Food 
Stamp  Act  (7  U.S.C.  2015(c)(3)).  To 
eliminate  redundancy,  the  reference  to 
the  prohibition  against  dual  reporting  is 
being  removed  from  7  CFR  273.21(a). 

Information  Reported  Outside  of  the 
Monthly  Report— New  §  273.21(o) 

The  Department  is  proposing  to 
redesignate  the  current  provisions  of  7 
CFR  273.21(o)  as  273.21(n)(5)  and  to  add 
a  new  S  273.21(o)  describing  procedures 
for  handling  information  reported 
outside  of  the  monthly  report  Hiis 
information  includes  factors  of  eligibility 
not  included  on  the  monthly  report 
which  are  required  to  be  reported  by  the 
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household  pursuant  to  the  change 
reporting  requirement  of  7  CFR  273.12(a) 
and  items  which  are  included  in  the 
monthly  report,  but  may  have  been 
reported  voluntarily  by  the  household 
outside  of  the  report  (since  the  monthly 
report  is  the  sole  reporting  requirement 
for  items  included  in  the  repo^  the 
State  agency  may  not  require  the 
household  to  report  information  which 
should  be  included  in  the  report). 

Under  proposed  S  273.21(o). 
information  reported  outside  the 
monthly  report  would  be  handled  as  if  it 
were  included  in  the  report  i.e.,  budget 
month  changes  would  reflected  in  the 
household's  allotment  for  the 
appropriate  issuance  month.  For 
example,  a  change  affecting  benefits 
which  occurred  on  June  22  would  be 
reflected  in  the  household’s  August 
allotment  (in  a  two-month  MRRB 
system)  whether  the  change  was 
reported  in  June  or  July.  TUs  proposed 
procedure  represents  a  modification  of 
the  procedures  contained  in  Policy 
Memorandum  64-35. 

Continuation  of  Benefits — 7  CFR 
273.21(p)(2)  and  273.21(m) 

Under  current  rules  at  7  CFR 
273.21(p)(2),  an  MRRB  household  which 
requests  a  fair  hearing  is  entitled  to 
continuation  of  benefits  during  its 
certification  period  unless  that 
household  expressly  waives  its  right  to 
continued  benefits.  A  household  is  not 
entitled  to  continued  benefits  if  it  is 
terminated  for  failure  to  submit  a 
monthly  report  and  admits  that  the 
monthly  report  was  not  submitted.  The 
regulatory  provision  prohibiting 
continued  benefits  to  households  which 
have  been  terminated  for  failure  to 
submit  complete  monthly  reports  is 
based  on  section  6(c)(4)  of  the  Food 
Stamp  Act  which  provides  that  ••*  *  * 
[ajny  household  that  fails  to  submit 
periodic  reports  •  •  *  shall  not  receive 
an  allotment  for  the  payment  period  to 
which  the  unsubmitted  report  applies 
until  such  report  is  submitted". 

In  response  to  several  inquiries  and  to 
resolve  an  apparent  inconsistency 
between  section  6(c)(4)  and  section 
ll(e)(10)  of  the  Food  Stamp  Act,  which 
provides  for  a  right  to  continued  benefits 
during  a  household's  certification  period 
pending  a  hearing,  the  Department  is 
proposing  to  change  7  CFR  273.21(p)(2) 

(i)  and  (iii)  so  that,  in  cases  in  which  the 
submission  of  a  monthly  report  is  at 
issue  and  the  household  has  made  a 
timely  request  for  fair  hearing,  the 
household  would  receive  continued 
benefits,  provided  that  a  completed 
report  is  submitted  no  later  than  the  last 
day  of  the  issuance  month.  This 
proposal  remains  in  accordance  with  the 


requirement  of  section  6(c)(4)  which 
conditions  continued  eligibility  upon  the 
submission  of  a  complete  monthly  report 
while  ensiuing  that  the  household's  right 
to  continued  benefits  pursuant  to  section 
ll(e)(10)  is  protected.  Since  the 
household  would  be  receiving  benefits 
on  the  basis  of  its  request  for  a  fair 
hearing,  the  provisions  of  7  CFR 
273.21(k)  requiring  proration  of  benefits 
for  reinstated  households  would  not  be 
applicable.  If  the  hearing  official 
determines  that  a  report  was  not 
submitted  in  a  timely  manner,  the 
household's  benefits  would  be 
recalculated  under  the  proration 
provisions  and  a  claim  would  be 
established  in  accordance  with  7  CFR 
273.15  and  273.18.  The  Department  is 
also  proposing  to  amend  7  CFR 
273.21(m)(2)(iv)  to  provide  that  the 
notice  of  tennination  shall  advise  the 
household  that  it  may  receive  benefits 
pending  the  hearing  ff  the  sole  issue  is 
the  submission  of  the  report  and  the 
household  submits  a  complete  report. 

Recertification — 7  CFR  273.21(q) 

Under  current  rules.  State  agencies 
have  three  options  for  handling  the 
recertification  of  MRRB  households. 
These  options  are  described  at  7  CFR 
273.21(q)(3).  273.21(q)(4).  and 
273.21(q)(5),  respectively.  Under  the  first 
option,  described  at  7  CFR  273.21(q)(3), 
the  State  agency  is  required  to  provide 
the  household  with  the  notice  of 
expiration  and  the  recertification  form 
in  lieu  of  the  monthly  report.  The  notice 
of  expiration  and  the  recertification 
form  must  be  mailed  together.  Under  the 
second  option,  described  at  7  CFR 
273.21(q)(4),  the  State  agency  is  required 
to  provide  the  household  with  a  notice 
of  expiration,  monthly  report  form,  and 
a  recertification  addendum,  which 
contains  the  additional  information 
necessary  for  recertification.  All  the 
requisite  forms  must  be  mailed  together. 
Under  the  third  option,  described  at  7 
CFR  273.21(q)(5),  the  State  agency  may 
recertify  the  household  on  the  basis  of 
the  monthly  report  and  the 
recertification  interview.  Under  this 
option,  the  State  agency  is  required  to 
obtain  information  not  provided  in  the 
monthly  report  through  the 
recertification  interview.  The  State 
agency  is  also  required  to  obtain  a 
written  statement  fit)m  the  household 
indicating  that  the  household  has 
applied  for  recertification. 

The  Department  has  granted  several 
waivers  i^ich  allow  State  agencies  to 
mail  the  required  recertification  form, 
notice  of  expiration,  and  monthly  report 
or  addenda  specified  in  7  CFR  273.21(q) 
(3)  and  (4)  separately  rather  than 
together.  The  State  agencies  noted  that 


the  requirement  that  the  forms  be  mailed 
together  may  be  administratively 
b^ensome  since  the  required  forms 
are  generated  and  mailed  by  automated 
systems.  In  some  cases  the  requirement 
that  the  forms  be  mailed  together  may 
require  manual  rather  than  automated 
procedures. 

The  Department  is  proposing  to 
amend  7  CFR  273.21(q)  (3)  and  (4)  to 
allow  State  agencies  to  mail  the 
applicable  forms  separately  as  long  as 
they  are  mailed  at  the  same  time. 

liie  Department  has  also  approved 
waivers  allowing  State  agencies  to 
combine  the  notice  of  expiration  with 
the  monthly  report  form.  The 
Department  is  also  proposing  to 
incorporate  this  procedure  into  the 
regulatory  provisions  at  7  CFR 
273.21(q)(3)  and  273.21(q)(4).  The 
Department  feels  that  these  changes 
provide  more  flexibility  and  would 
enable  State  agencies  to  operate  their 
programs  more  efficiently. 

Changes  in  Reporting/Budgeting 
Status — Addition  of273.21(r) 

As  the  result  of  changes  in  household 
circumstances,  a  household  can  move  in 
or  out  of  the  MRRB  system.  For 
example,  in  a  State  in  which  households 
with  earned  income  are  subject  to 
monthly  reporting,  a  previously 
imemployed  household  member  could 
obtain  employment,  thus  making  the 
household  subject  to  MRRB.  Conversely, 
in  a  household  in  which  all  adult 
members  are  over  the  age  of  60,  the  only 
employed  member  of  the  household 
could  retire,  thereby  rendering  the 
household  statutorily  exempt  from 
MRRB.  Current  regulatory  provisions  do 
not  contain  procedures  for  changing  the 
reporting/budgeting  status  of 
households.  Hie  Department  is 
proposing  to  add  a  new  paragraph  (r)  to 
7  CFR  273.21  containing  procedures  for 
handling  households  in  transition 
between  different  reporting  and 
budgeting  systems. 

The  Department  is  proposing  at 
S  273.21(r)(l)  to  provide  State  agencies 
with  broad  discretion  regarding  the 
handling  of  prospectively-budgeted 
households  which  the  State  agency 
elects  to  move  into  the  MRRB  system. 
Since  section  6(c)  of  the  Food  Stamp  Act 
and  7  CFR  273.21(b)  delegate  to  State 
agencies  broad  discretion  (subject  only 
to  the  exception  applicable  to  those 
categories  of  households  exempt  from 
monthly  reporting  under  section 
6(c)(1)(A)  of  the  Food  Stamp  Act)  to 
determine  which  categories  of 
households  may  be  included  in  a  State 
agency’s  MRRB  system,  the  Department 
believes  it  would  also  be  appropriate  to 
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delegate  similar  discretion  to  State 
agencies  to  determine  procedures  for 
moving  households  not  subject  to  MRRB 
into  a  State  agency’s  MRRB  system.  The 
Department  is  proposing  two  conditions 
applicable  to  changing  the  status  of 
hoiiseholds  from  nonmonthly  reporting 
to  monthly  reporting.  First,  the 
Department  is  specifically  proposing 
that  State  agendes  may  not  require  the 
submission  of  a  monthly  report  for  any 
budget  month  during  which  the 
household  was  required  to  report  all 
changes  under  the  change  reporting 
requirements  of  7  CFR  273.12.  This 
proposed  prohibition  is  based  on  section 
6(c)(3)  which  spedfically  provides  that 
the  monthly  report  shall  be  the  sole 
reporting  requirement  for  subject  matter 
included  in  the  report.  Secondly,  die 
Department  is  proposing  to  require  that 
State  agendes  provide  all  households 
whidi  become  subject  to  MRRB  with  the 
information  mandated  at  7  CFR 
273.21(c),  except  that  an  oral 
explanation  of  the  MRRB  system  would 
not  be  required  if  the  State  agency  elects 
to  implement  the  change  during  the 
certification  period. 

The  Department  is  proposing  two 
alternative  procedures  for  handling 
households  which  are  being  shifted  &om 
an  MRRB  system  to  a  change  reporting 
prospective  budgeting  system  and  one 
procedure  for  households  moving  from 
monthly  reporting  to  change  reporting  in 
a  retrospectively-budgeted  system,  lihe 
first  procedure  applies  to  categories  of 
households  which  become  exempt  from 
monthly  reporting  and/or  retrospective 
budgeting,  under  the  provisions  of  7  CFR 
273.21(b).  These  categories  indude 
migrant  or  seasonal  farmworker 
households,  homeless  households, 
households  with  no  earned  income  in 
which  all  adult  members  are  elderly  or 
disabled,  and  households  residing  on 
Indian  reservations.  Under  this 
procedure  the  household  would  be 
notified  within  10  days  of  the  date  the 
State  agency  becomes  aware  of  the 
change  that  the  household  is  no  longer 
subject  to  monthly  reporting.  Beginning 
with  the  month  following  the  month  the 
State  agency  became  aware  of  the 
change,  all  Ganges  would  be 
implemented  prospectively,  induding 
those  changes  which  may  have  been 
reported  on  the  monthly  report 
submitted  for  that  month.  The  second 
procedure  applies  to  all  households  for 
whom  the  change  fiom  MRRB  to 
prospective  bud^ting  is  not  mandatory. 
The  State  agency  may  change  the 
household's  budgeting/reporting  status 
at  any  time  following  the  date  the  State 
agency  receives  notice  of  the  change. 
Households  whose  status  is  changed 


daring  the  certification  period  shall  be 
notified  of  the  change  and  of  the  new 
reporting  requirements.  The  State 
agency  must  use  the  same  time  frames 
for  moving  aU  such  households.  The 
third  procedure  applies  to  households 
being  moved  fitun  monthly  reporting  to 
change  reporting  while  continuing  to  be 
retrospectively  budgeted.  The  State 
agency  may  change  the  household's 
reporting  status  at  any  time  following 
the  date  the  State  agency  becomes 
aware  of  the  change.  Households  whose 
status  is  changed  during  the  certification 
period  shall  be  notified  of  the  new 
reporting  requirements. 

Implementation  of  Regulatory  Changes 
for  MRRB  HouaehoId^Addition  of 
§273^1(s) 

Current  regulatory  provisions  do  not 
provide  specific  procedures  for  the 
handling  of  regulatory  changes  affecting 
MRRB  households.  The  Department  has 
considered  three  alternatives  with 
respect  to  implementing  changes  to 
procedures  afiecting  eligibility  and 
benefit  levels.  Under  the  first 
alternative,  implementation  of 
regulatory  changes  would  be  based  on 
the  State  agency's  MRRB  system.  In  a 
prospective  eligibility/retrospective 
budgeting  system,  changes  affecting 
eligibility  would  be  implemented 
prospectively  with  changes  affecting 
benefit  levels  being  implemented 
retrospectively.  In  a  retrospective 
eligibility/retrospective  budgeting 
system,  all  changes  would  be 
implemented  retrospectively.  Hie 
second  alternative  would  require  the 
implementation  of  all  regulatory 
changes  prospectively  based  on  the 
implementation  time  fi'ame  in  the  rule. 
For  example,  if  a  rule  is  published  on 
May  2  and  specifies  an  implementation 
time  fiame  of  60  days,  the  State  agency 
would  be  required  to  implement  the 
provisions  of  the  rule  efiective  with  the 
July  issuance.  The  third  alternative 
considered  by  the  Department  would 
specify  implementation  time  fi'ames  for 
MRRB  households  on  a  rule-by-rule 
basis  with  the  time  fi-ame  specified  in 
the  rule. 

The  Department  proposes  to  adopt  the 
second  alternative  and  require 
implementation  prospectively  based  on 
the  effective  date  provided  in  the  rule, 
and  is  proposing  to  add  a  new 
paragraph,  S  273.21(s),  containing  the 
applicable  procediwes.  This  procedm«  is 
analogous  to  the  procedure  for 
implementing  mass  changes  in  Federal 
or  State  assistance  payments  and  would 
ensure  that  all  regulatory  changes  are 
implemented  uniformly  for  all 
households  in  the  State  agency's 


caseload  regardless  of  the  budgeting 
system. 

MRRB  Policy  Memoranda 

The  Department  is  proposing  to  clarify 
several  regulatory  provisions  governing 
the  MRRB  system.  These  clarifications 
were  previously  made  in  indexed  policy 
memoranda  and  do  not  reflect  new 
policy. 

The  introductory  provisions  of  7  CFR 
273.21(g)  and  the  definitiim  of 
“Beginning  month(s)’'  in  7  CFR  271.2 
would  be  amended  to  specify  that 
households  terminated  as  the  result  of  a 
one-month  change,  such  as  an  extra 
paycheck,  are  not  eligible  for  beginning 
month  procedures  foUowing  die  month 
of  ineli^bility.  (Policy  Memorandum  82- 
27) 

7  CFR  273.21(i)(l)(vii)(A)  would  be 
amended  to  specify  that  the  State 
agency  shall  count  the  budget  month 
earned  income  of  a  student  only  if  that 
student  is  eighteen  years  of  age  or  older 
at  the  beginning  of  the  budget  month. 
(Policy  Memorandum  84-6) 

Procedures  for  handling  certain 
nonfinancial  eligibility  criteria  in  an 
MRRB  system  in  whi^  eligibility  is 
determined  retrospectively  would  be 
incorporated  into  7  CFR  273.21(e)(2). 
These  procedures  would  specifically 
provide  that  residency  and  compliance 
with  requirements  regarding  social 
security  numbers,  woik  registration,  or 
voluntary  quit  provisions  are  to  be 
applied  for  the  issuance  month  or  month 
of  application  rather  than  for  the  budget 
month.  (Policy  Memorandum  84-19) 

Procedures  for  handling  excluded 
household  members  who  lose  their 
exclusion  woiild  be  incorporated  into  a 
new  paragraph  (E)  at  7  CIU 
273.21(f)(l)(iii).  These  persons,  including 
individuals  disqualified  for  intentional 
program  violations  and  workfare  and 
work  requirement  noncompliance  would 
be  added  to  the  household  the  month 
after  the  disqualification  ends.  (Policy 
Memorandum  87-04). 

Impiementatioa 

The  provisions  in  this  rule  which 
require  action  by  State  agencies  would 
be  implemented  no  later  than  the  first 
day  of  the  month  120  days  after 
publication  of  the  final  rale. 

List  of  Subjects 
7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs. 

7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
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stamps,  Grant  programs-social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements,  ^cial 
security.  Students. 

Accordingly,  7  CFR  parts  271  and  273 
are  proposed  to  be  amended  as  follows; 

1.  The  authority  citation  of  parts  271 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  In  S  271.2,  the  definition  of 
“Beginning  month(s]“  is  amended  by 
adding  at  the  end  of  the  definition,  the 
sentence  “The  month  following  the 
month  of  termination  resulting  from  a 
one-month  temporary  change  in 
household  circumstances  shall  not  be 
considered  a  beginning  month." 

PART  273— CERTIFICATION  OF 
EUGIBLE  HOUSEHOLDS 

3.  In  S  273.12,  the  introductory  text  of 
paragraph  (e](l)(i)  is  revised  to  read  as 
follows: 

S  273.12  Raporting  change*. 

•  •  «  ♦  * 

(e)  Mass  changes.  *  *  * 

(1)  Federal  adjustments  to  eligibility 
standards,  allotments,  and  deductions, 
and  State  adjustments  to  utility 
standards,  (i)  State  agencies  shall 
implement  these  changes  for  all 
households  at  a  specific  point  in  time. 
Adjustments  to  Federal  standards  shall 
be  implemented  prospectively 
regar^ess  of  the  household's  budgeting 
system.  Annual  and  seasonal 
adjustments  in  State  utility  standards 
shall  also  be  implemented  prospectively 
for  all  households. 


{273.21  [Amended] 

4.  In  {  273.21: 

a.  the  fourth  and  fifth  sentences  of  the 
introductory  text  of  paragraph  (a)  are 
removed. 

b.  the  second  sentence  of  the 
introductory  text  of  paragraph  (b)  is 
removed  and  a  new  sentence  is  added  in 
its  place. 

c.  a  new  paragraph  (b)(4)  is  added. 

d.  the  second  sentence  of  the 
introductory  text  of  paragraph  (d)  is 
revised. 

e.  the  second  and  third  sentences  of 
paragraph  (d)(1)  are  removed. 

f.  paragraph  (e)(2)  is  revised. 

g.  paragraphs  (f)(l)(iii)  (B)  and  (C)  are 
amended  by  adcQ^  a  new  sentence  to 
the  end  of  each  paragraph. 

h.  new  paragraphs  (f)(l)(iii)  (D)  and 
(E)  are  added. 

L  paragraphs  (f)(2)(ii)  and  (f)(2)(iii)  are 
revised. 


j.  paragraphs  (Q(2)(iv)  and  (f)(2)(v)  are 
redesignated  (f)(2)(vii)  and  (f)(2)(viii), 
respectively,  and  three  new  paragraphs 

(f) (2)(iv),  (v)  and  (vi)  are  added. 

k.  the  introductory  text  of  paragraph 

(g)  is  amended  by  adding  at  the  end  of 
the  paragraph  the  sentence  “The  State 
agency  shall  not  apply  the  procedures  of 
this  pcu-agraph  to  the  monthfs)  following 
the  month  of  termination  resulting  from 
a  temporary  one-month  change." 

l.  the  last  two  sentences  of  paragraph 
(g)(3)  are  removed  and  three  new 
sentences  are  added  in  their  place. 

m.  paragraph  (h)(3)  is  revised. 

n.  paragraph  (i)  is  revised. 

o.  paragraph  (j)(l)(vii)(A)  is  amended 
by  adding  the  wo^s  “,  including  the 
earned  income  of  a  student  only  if  the 
student  is  eighteen  years  of  age  or  older 
at  the  beginning  of  the  budget  month,” 
after  the  first  appearance  of  the  word 
“month”  in  the  first  sentence  and  by 
adding  two  new  sentences  to  the  end  of 
the  paragraph. 

p.  paragraph  (j)(l)(vii)(B)(2)  is 
amended  by  adding  the  words  “which 
results  in  an  increase  in  the  PA  grant" 
after  the  word,  “source”  and  by  adding 
a  new  sentence  to  the  end  of  the 
paragraph. 

q.  paragraph  (j)(l)(vii)(C)  is  revised. 

r.  a  new  paragraph  U)(3)(ii)(G)  is 
added. 

s.  paragraph  (k)(2)(ii)  is  amended  by 
adding  three  new  sentences  to  the  end 
of  the  paragraph. 

t.  paragraph  (1)(1)  is  revised. 

u.  paragraph  (m)(2)(iv)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

v.  paragraph  (o)  is  redesignated 
paragraph  (n)(5]  and  a  new  paragraph 
(o)  is  added. 

w.  paragraphs  (p)(2)  (i)  and  (iii)  are 
amended  by  removing  the  last  sentence 
of  each  paragraph  and  adding  a  new  one 
in  its  place. 

x.  paragraph  (q)(3)(ii)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

y.  paragraph  (q)(4)(ii)  is  revised. 

z.  new  paragraphs  (r)  and  (s)  are 
added. 

The  revisions  and  additions  read  as 
follows: 

S  273.21  Monthly  Reporting  and 
Retrospective  Budgeting  (MRRB). 
***** 

(b)  Included  and  excluded 
households.  *  *  *  Except  for  the 
categories  of  households  described  in 
paragraphs  (b)(1)  through  (b)(4)  below, 
households  not  required  to  submit 
monthly  reports  may  have  their  benefits 
determined  on  either  a  prospective  or 


retrospective  basis  at  the  State  agency’s 
option.  *  *  * 

***** 

(4)  Households  residing  on  Indian 
reservations. 

***** 

(d)  One  and  two-month  systems.  •  *  * 
A  one-month  system  shall  have  either 
one  or  two  beginning  months  in  the 
certification  period  and  a  two-month 
system  shall  have  two  beginning 
months.  •  *  • 

***** 

(e)  Determining  eligibility  for 
households  not  certified  under  the 
beginning  months’  procedures  of 
§  273.21(g).  *  *  * 

(2)  Retrospective  eligibility.  The  State 
agency  shall  determine  eligibility  by 
considering  all  factors  of  eligibility 
retrospectively  using  the  appropriate 
budget  month  except  for  residency  and 
compliance  with  the  requirements 
regarding  social  security  numbers. 
Compliance  with  work  registration 
provisions  shall  be  considered  as  of  the 
issuance  month  or  month  of  application. 
The  60-day  time  frame  for  determining 
the  applicability  of  the  voluntary  quit 
provision  of  S  273.7(n)  shall  be 
measured  by  the  State  agency  from  the 
date  of  application. 

(f)  Calculating  allotments  for 
households  following  the  beginning 
months. 

(1)  *  *  * 

(iii)  *  *  * 

(B)  *  *  *  If  tlie  new  member  had  been 
providing  income  to  the  household  on  an 
ongoing  basis  prior  to  becoming  a 
member  of  the  household,  the  State 
agency  shall  exclude  the  previously 
provided  income  in  determining  the 
household’s  issuance  month  benefits 
and  eligibility. 

(C)  *  *  *  In  determining  the  issuance 
month  eligibility  and  benefit  level  of  the 
household  into  which  the  individual  has 
moved,  the  State  agency  shall  disregard 
budget  month  income  received  by  the 
new  member  from  a  terminated  source. 

(D)  The  State  agency  may  add  new 
members  to  the  household  elective  the 
first  day  of  the  issuance  month  following 
the  month  the  household  gains  the  new 
member,  or  may  add  the  new  member 
using  the  same  method  that  the  State 
agency  uses  in  its  AFDC  Program. 

(E)  The  State  agency  shall  add  a 
previously  excluded  member  who  was 
disqualified  for  an  intentional  program 
violation  or  failure  to  comply  with 
workfare  or  work  requirements,  was 
ineligible  because  of  failure  to  comply 
with  the  social  security  number 
requirement  or  was  previously  an 
ineligible  alien  to  the  household  the 
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month  after  the  disquahficaUon  period 
ends.  All  other  previously  excluded 
members  shall  be  added  in  accordance 
with  the  procedures  in  paragraph 
(f)(l)(iii)(B)  above,  using  the  new 
member's  issuance  month  income  and 
expenses. 

(2)  *  *  * 

(ii)  The  State  agency  shall  prorate 
contract  income  received  over  a  period 
of  less  than  one  year  and  prospectively 
budget  such  income  over  the  period  it  is 
intended  to  cover. 

(iii)  The  State  agency  shall  prorate 
and  budget  prospectively  over  the 
period  they  are  intended  to  cover  any 
nonexcluded  scholarships,  deferred 
educational  loans,  and  other  educational 
grants. 

(iv)  The  State  agency  shall  budget 
deductible  expenses  prorated  over  two 
or  more  months  retrospectively, 
provided  that  such  deductions  are  not 
budgeted  over  more  months  than  they 
are  intended  to  cover,  and  the  total 
amount  deducted  does  not  exceed  the 
total  amount  of  the  expenses. 

(v)  The  State  agency  shall  budget 
stable  income  and  deductions  regularly 
received  or  paid  as  a  single  monthly 
payment  for  the  month  such  income  or 
deduction  is  intended  to  cover. 

(vi)  The  State  agency,  at  its  option, 
shall  budget  interest  income  using  one 
of  the  following  methods: 

(A)  Actual  interest  income  received  in 
the  budget  month. 

(B)  Prorated  interest  income 
calculated  by  dividing  the  amount  of 
interest  anticipated  during  the 
certiHcation  period  by  the  number  of 
months  in  the  certification  period. 

(C)  An  averaged  amount  adjusted  for 
anticipated  changes. 
***** 

(g)  Determining  eligibility  and 
allotments  in  the  beginning  months. 


(3)  The  first  months  of  retrospective 
bud^ting  following  the  beginning 
months.  *  *  *  If  the  State  agency  had 
been  averaging  income  or  converting 
weekly  or  biweekly  inunne  to  a  monthly 
amount  in  the  beginning  months,  it  may 
begin  using  the  household’s  actual 
budget  month  income  when  the 
household  becomes  subject  to 
retrospective  budgeting.  For  purposes  of 
this  paragraph,  any  income  received  in 
either  or  bo^  of  the  beginning  months 
from  a  source  which  no  longer  provides 
income  to  the  household  (terminated 
income),  which  was  included  in  the 
household’s  prospective  budget,  shall  be 
disregarded  when  the  beginning  month 
becomes  the  budget  month.  |Ht)vided  it 
is  not  replaced  by  income  from  a  similar 


source.  In  order  to  be  considered  a 
similar  source,  the  household  must 
receive  income  from  the  new  source 
within  30  days  of  the  date  of  the  last 
receipt  of  income  from  the  former  source 
and  the  estimated  monthly  amount  of 
income  from  the  new  source  must  be 
within  $25  of  the  monthly  income  from 
the  former  source. 

The  monthly  report  form.*  *  * 

(3)  Reported  information.  The  State 
agency  may  determine  the  information 
relevant  to  eligibility  and  benefit 
determination  to  be  included  on  the 
monthly  report  form. 
***** 

(i)  Verification.  Each  month  the 
household  shall  verify  information 
which  has  changed  since  the  last 
monthly  report  for  those  items 
designated  by  the  State  agency.  ’The 
State  agency  may  require  verification  of 
any  ad^tional  items  included  in  the 
monthly  report  that  appear 
questionable. 

(j)  State  agency  action  on  reports. 

(1)  Processing.  *  *  * 

(vii)  *  *  * 

(A)  *  *  *  If  the  State  agency  elects  to 
convert  weekly  or  biweeldy  income  for 
MRRB  households,  it  shall  do  so  for  all 
households  in  its  MRRB  caseload.  The 
State  agency  may  convert  or  average 
income  in  the  b^inning  months  and  use 
actual  earned  or  unecuned  income 
received  in  the  budget  month  foUowing 
the  beginning  months  of  participation. 

(B)  *  *  * 

[2] *  *  * 

A  State  agency  which  elects  to  use  the 
PA  grant  to  be  paid  in  the  issuance 
month  shall  implement  mass  changes  in 
accordance  with  the  procedures  at 
§  273.12(e)(2). 

(C)  Deductions  as  billed  or  which 
otherwise  come  due  during  the 
corresponding  budget  month  including 
those  shelter  costs  billed  less  often  than 
monthly  which  the  household  has 
chosen  to  average.  Deductions  bUled 
more  frequently  than  monthly  shall  not 
be  averaged. 

***** 

(3)  Incomplete  filing.  *  *  * 

(ii)  *  *  * 

(G)  *rhe  notice  may  also  advise  the 
household  that  its  food  stamp  program 
participation  will  be  terminated  if  a 
complete  report  is  not  submitted  by  the 
extended  filing  date.  If  the  State  agency 
is  using  a  combined  notice  of  incomplete 
filing  and  termination  the  notice  shaU 
also  conform  to  the  criteria  required  by 
paragraph  (m)(2)  of  this  section.  The 
State  agency  may  use  the  combined 
notice  only  if  termination  is  for  failure  to 
submit  a  ccunplete  monthly  report 
*  *  *  *  *  -  -  ‘ 


Issuance  of  benefits.  *  *  * 

{2)  Delayed  issuance.  *  *  * 

(ii)  *  *  *  If  the  household  is  reinstated 
based  on  a  monthly  report  submitted 
alter  the  extended  filing  date,  but  during 
the  issuance  month,  the  allotment  for  tlra 
issuance  month  shall  be  prorated  in 
accordance  with  S  273.10(a)  from  the 
date  the  report  is  received.  If  the 
household  has  requested  a  fair  hearing 
on  the  basis  that  a  complete  monthly 
report  was  filed,  the  State  agency  shall 
reinstate  the  household  if  a  competed 
monthly  report  is  filed  before  the  end  of 
the  issuance  month.  The  proration 
requirement  does  not  apply  to  a 
household  reinstated  based  on  a  fair 
hearing  request. 

***** 

(1)  Other  reporting  requirements. 

(1)  Information  reported  on  the 
monthly  report  The  monthly  report  shall 
be  the  sole  reporting  requirement  for 
information  required  to  be  included  in 
the  monthly  report.  Changes  in 
household  circumstances  not  subject  to 
monthly  reporting  shall  be  reported  in 
accordance  with  9  273.12. 
***** 

(m)  Termination.  *  *  * 

(2)  •  •  * 

(iv)  *  *  *  If  termination  is  for  failure 
to  submit  a  monthly  report  and  the 
household  states  that  a  monthly  report 
has  been  filed,  the  notice  must  advise 
the  household  that  a  completed  monthly 
report  must  be  filed  prior  to  the  end  of 
the  issuance  month  as  a  condition  for 
continued  receipt  of  benefits. 
***** 

(o)  Information  reported  outside  of  the 
monthly  report  Except  for  the  addition 
of  a  new  member,  the  State  agency  shall 
handle  all  changes  reported  outside  of 
the  monthly  report  in  the  same  manner 
that  such  changes  would  be  handled  if 
they  were  included  in  the  monthly 
report  The  State  agency  shall  reflect 
budget  month  changes  in  the  issuance 
month  allotment.  Changes  affecting 
household  eligibility  shall  be  handled  in 
accordance  with  paragraph  (e)  of  this 
section.  The  State  agency  shaU  handle 
changes  in  household  composition  in 
accordance  with  paragraph  (f)  of  this 
section. 

(p)  Fair  hearings.  *  *  * 

(2)  Continuation  of  benefits,  (i)  *  *  * 

If  the  State  agency  (Ud  not  receive  a 
monthly  report  frrom  the  household  by 
the  extmKled  filing  date  and  the 
household  states  Aat  a  monthly  report 
was  submitted,  the  household  is  entitled 
to  continued  hme&Xs,  provided  that  a 
completed  report  is  submitted  no  later 
than  the  last  day  of  the  issuance  month. 
***** 
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(iii)  *  *  *  If  the  fair  hearing  is  with 
regard  to  termination  for  nonreceipt  of 
the  monthly  report  by  the  State  agency, 
a  completed  monthly  report  for  the 
month  in  question  shall  be  submitted  by 
the  household  no  later  than  the  last  day 
of  the  issuance  month. 
***** 

(q)  Recertification.  *  *  • 

(3)  Option  One;  Recertification  form. 

*  *  * 

(ii)  *  *  *  The  State  agency  may  mail 
the  recertification  form  and  notice  of 
expiration  separately  provided  that  both 
forms  are  mailed  at  the  same  time. 

***** 

(4)  Option  Two:  Monthly  report  and 
addendum.  *  *  * 

(ii)  The  State  agency  shall  either:  mail 
the  monthly  report  form  along  with  the 
notice  of  expiration;  use  a  monthly 
report  form  which  contains  a  notice  of 
expiration;  or  mail  the  monthly  report 
form  and  the  notice  of  expiration 
separately,  as  long  as  the  forms  are 
mailed  at  the  same  time. 
***** 

(r)  Procedures  for  households  that 
change  their  reporting  and  budgeting 
status.  The  State  agency  shall  use  one  of 
the  following  procedures  for  households 
subject  to  change  in  reporting/budgeting 
status. 

(1)  Households  which  become  subject 
to  MRRB.  The  State  agency  may  change 
the  reporting/budgeting  status  of 
households  which  become  subject  to 
monthly  reporting  at  any  time  following 
the  change  in  household  circumstances 
which  results  in  the  change  in  the 
household’s  reporting/budgeting  status, 
subject  to  the  following  conditions: 

(1)  The  State  agency  shall  provide  the 
household  with  i^ormation  provided  to 
MRRB  households  under  paragraph  (c) 
of  this  section.  If  the  State  agency  elects 
to  implement  the  change  during  Ae 
certification  period,  it  may  omit  the  oral 
explanation  of  MRRB  required  under 
paragraph  (c)(1). 

(ii)  The  State  agency  shall  not  require 
the  household  to  submit  a  monthly 
report  during  any  month  in  which  the 
household  was  subject  to  the  change 
reporting  requirements  of  §  273.12. 

(2)  Households  which  are  no  longer 
subject  to  MRRB.  The  agency  shall  use 
one  of  the  following  procedures  to 
remove  households  fiom  the  MRRB 
system. 

(i)  Procedures  for  households  exempt 
from  MRRB.  For  any  household  which 
becomes  exempt  from  MRRB  imder 
paragraph  (b)  of  this  section,  the  State 
agency  shall  notify  the  household  within 
10  days  of  the  date  the  State  agency 
becomes  aware  of  the  change  which 
results  in  the  exclusion  of  the  household 


fixim  monthly  reporting.  The  State 
agency  shall  begin  determining  the 
household's  benefits  prospectively  in  the 
month  following  the  monUi  the  State 
agency  becomes  aware  of  the  change. 

All  future  reported  changes,  including 
changes  contained  in  a  monthly  report 
which  the  household  may  have 
submitted,  shall  be  implemented 
prospectively  beginning  with  the  month 
following  the  month  in  which  the  change 
which  affected  the  reporting  status 
occurred. 

(ii)  Other  households  moving  from 
MRRB  to  change  reporting  and 
prospective  budgeting.  When  a 
household  is  no  longer  subject  to  MRRB 
under  a  State  agency’s  system,  the  State 
agency  may  begin  determining  the 
household’s  benefits  prospectively  in 
any  month  following  the  month  the  State 
agency  becomes  aware  of  the  changed 
circumstances  which  necessitate  the 
need  to  change  the  household’s 
reporting/budgeting  status.  If  the  State 
agency  elects  to  change  the  household’s 
reporting/budgeting  status  prior  to 
recertification  It  shall  provide  the 
household  with  a  notice  explaining  the 
change  in  the  month  prior  to  the  month 
the  change  is  effective.  If  the  State 
agency  elects  to  change  the  household’s 
status  at  recertification  it  shall  advise 
the  household  at  the  recertification 
interview  that  its  reporting/budgeting 
status  is  being  changed. 

(iii)  Households  moving  from  MRRB 
to  retrospective  budgeting  and  change 
reporting.  If  a  household’s  status 
necessitates  changing  it  from  a  monthly 
reporter  to  a  change  reporter  while 
continuing  to  be  budgeted 
retrospectively,  the  State  agency  may 
change  the  household’s  status  at  any 
time.  If  the  State  agency  elects  to  change 
the  household  immediately,  the  State 
agency  shall  provide  the  household  with 
a  notice  that  it  is  no  longer  subject  to 
monthly  reporting.  The  notice  shall 
include  information  about  the 
household’s  reporting  requirements 
imder  §  273.12. 

(s)  Implementation  of  Regulatory 
Changes.  The  State  agency  shall 
implement  changes  in  regulatory 
provisions  for  households  subject  to 
MRRB  prospectively  based  on  the 
effective  date  and  implementation  time 
frame  published  in  the  Federal  Register. 
Rules  are  effective  as  of  tlie  same  date 
for  all  households  regardless  of  the 
budgeting  system. 

Dated:  August  2, 1991. 

Betty  Jo  Nelsen, 

Administrator. 

[FR  Doc.  91-18904  Piled  8-8-01;  11.-07  am] 
BUliNO  CODE  S410-30-M 


DEPARTMENT  OF  AGRICULTURE 

7  CFR  Part  273 

(Amendment  No.  337] 

Food  Stamp  Program;  Categorical 
Eligibility  and  Application  Provisions 
of  the  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  Rule  with  request  for 
comments. 

summary:  This  action  would  amend 
Food  Stamp  Program  (FSP)  regulations 
to  implement  three  provisions  of  the 
Mickey  Leland  Memorial  Domestic 
Hunger  Relief  Act  (Title  XVII,  Pub.  L. 
101-624,  enacted  November  28, 1990). 
These  provisions  revise  requirements  for 
the  placement  of  certain  information  on 
the  food  stamp  application,  require  a 
combined  food  stamp  and' general 
assistance  (GA)  application  in  States 
that  have  a  Statewide  GA  application, 
and  extend  categorical  eligibility  to 
households  in  which  all  members 
receive  assistance  from  a  State  or  local 
GA  program  which  meets  certain 
requirements.  These  provisions  would 
assist  State  agencies  and  applicants  by 
simplifying  the  design  of  the  food  stamp 
application  and  reducing  the  application 
processing  requirements  for  GA/food 
stamp  applicants. 

DATES:  Comments  must  be  received  on 
or  before  September  12, 1991  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Supervisor,  Eligibility  and  Certification 
Regulations  Section,  Certification  Policy 
Branch,  Program  Development  Division, 
Food  Stamp  Program,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  They  may  be  datafaxed  to  (703) 
756-3494.  All  wrritten  comments  will  be 
open  to  public  inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m., 
Monday  through  Friday)  in  room  708, 

3101  Park  Center  Drive,  Alexandria. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  M.  Seymour  at  the  above  address, 
telephone  (703)  756-3496. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  the  Secretary 
of  Agriculture’s  Memorandum  No.  1512- 
1.  The  Department  has  classified  this 
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action  as  nonmajor.  The  rule’s  effect  on 
the  economy  will  be  less  than  $100 
million,  and  it  will  have  no  effect  on 
costs  or  prices.  Competition, 
employment  investment  productivity, 
and  innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  of  7  CFR  3015,  subpart  V 
(48  FR  29115],  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372,  which  requires  intergovernmental 
consultation  with  State  and  local 
offlcials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
in  relation  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 

L.  9&-354, 94  Stat.  1164,  September  19, 
1980).  Betty  ]o  Nelsen,  Administrator  of 
the  Food  and  Nutrition  Service  (FNS), 
has  certiHed  that  this  rule  would  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
requirements  would  affect  food  stamp 
applicants  and  recipients  and  the  State 
and  local  agencies  that  administer  the 
Program.  The  application  and 
certification  process  would  be  simplified 
for  households  containing  members  who 
receive  assistance  from  certain  GA 
programs. 

Paperwork  Reduction  Act 

The  requirement  of  the  Hunger 
Prevention  Act  of  1988  (Pub.  L.  100-435, 
102  Stat.  1645,  September  19, 1988}  that 
certain  statements  be  placed  on  the 
front  cover  of  the  food  stamp 
application  was  implemented  in 
relations  issued  June  7, 1989  (54  FR 
24518).  At  that  time,  the  Office  of 
Management  and  Budget  (OMB) 
approved  the  requirement  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511).  The 
requirement  had  no  effect  on  the 
approved  burden  estimates.  Therefore, 
changes  that  may  be  made  in  the  food 
stamp  application  as  a  result  of  the 
provisions  of  this  proposed  rule  would 
not  signiHcantly  alter  the  methodologies 
used  to  determine  the  burden  estimates 
currently  approved  for  the  application 
under  OMB  No.  0584-0064.  'The 
remaining  provisions  of  this  proposed 
rule  do  not  contain  new  or  additional 
reporting  ur  recordkeeping  requirements 
subject  to  OMB  approval. 


Background 

The  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act  (Title  XVII, 
Public  Law  101-624, 104  Stat.  3359, 
November  28, 1990)  (Leland  Act]  made  a 
number  of  changes  in  the  Food  Stamp 
Act  of  1977  (7  U.S.C.  2011  et  seq.).  This 
proposed  rulemaking  pertains  to 
provisions  of  the  Leland  Act  which 
revise  requirements  for  the  food  stamp 
application,  require  that  the  GA  and 
food  stamp  applications  be  combined  in 
States  that  have  a  single  Statewide  GA 
application,  and  extend  categorical 
eligibility  to  households  in  which  all 
members  receive  benefits  from  certain 
GA  programs.  These  provisions  are 
discussed  below. 

Food  Stamp  Program  Application 
Requirements — 7  CFR  273.2(b) 

Current  regulations  at  7  CFR 
273.2(b)(l]  require  that  the  application 
contain  “on  the  front  page"  notification 
of  the  household’s  right  to  immediately 
file  the  application  as  long  as  it  contains 
the  applicant’s  name,  address  and 
signature,  a  description  of  the  expedited 
service  provisions,  and  notification  that 
benefits  are  provided  only  from  the  date 
of  application.  These  provisions  created 
an  administrative  problem  for  State 
agencies  whose  applications  contained 
the  required  information  on  the  back  of 
the  first  page  or  in  the  first  few  pages  of 
the  application. 

To  give  State  agencies  more  flexibility 
in  designing  their  food  stamp 
applications,  paragraph  one  of  section 
1736  of  the  Leland  Act  amends  section 
ll(e]  of  the  Food  Stamp  Act  to  require 
that  explanations  of  these  application 
rights  be  contained  “on  or  near”  the 
front  cover  of  the  application.  According 
to  the  discussion  of  section  1736  in  the 
Conference  Report  (H.R.  101-916,  p. 
1096),  the  amendment  to  require  that 
explanations  of  recipients’  rights  and 
responsibilities  be  “on  or  near"  rather 
than  “on”  the  fi-ont  cover  of  an 
application  was  intended  “*  *  *  to 
facilitate  combined  applications  for 
more  than  one  public  assistance 
program.  The  provision  was  not 
intended  to  diminish  the  responsibility 
of  State  agencies  to  provide  prominent 
notice  to  the  recipients  of  their  rights 
and  responsibilities.”  The  legislative 
language  does  not  define  “near.”  The 
Department  believes  the  common  usage 
of  the  term  is  intended,  and  therefore  it 
is  unnecessary  to  define  it  in  the 
regulations. 

This  rulemaking  proposes  to  amend  7 
CFR  273.2(b)(1)  to  require  that 
information  about  the  application 
process  be  located  “on  or  near”  the  front 
page  of  the  application.  In  addition,  the 


Department  is  proposing  a  conforming 
amendment  to  7  CFR  273.2(b)(3]  to 
change  the  heading  of  the  paragraph  to 
“Design”  instead  of  “Deviations”  and  to 
include  reference  to  FNS  approval  of 
combined  GA/food  stamp  applications. 
The  Department  is  also  taking  this 
opportunity  to  amend  7  CFR  273.2(b)(3) 
to  clarify  that  on-line  application  forms 
used  in  connection  with  automated 
systems  are  considered  deviations  firom 
the  national  form  and  are  subject  to  FNS 
approval. 

Combined  Application  for  General 
Assistance  (GA)  and  Food  Stamps — 7 
CFR  273.20) 

Current  regulations  at  7  CFR  273.2(j] 
and  (j)(l)(i)  require  State  agencies  to 
combine  the  food  stamp  application 
with  the  public  assistance  (PA)  or  GA 
application  and  to  notify  applicants  for 
Aid  to  Families  with  Dependent 
Children  (AFDC)  of  their  right  to  file  a 
joint  application.  Regulations  at  7  CFR 
273.2(j)(l)(v)  require  that  the  State 
agency  certify  a  household  whose  PA  or 
GA  application  is  denied  or  whose  PA 
or  GA  eligibility  is  terminated  on  the 
basis  of  available  information  fi'om  the 
PA/GA  casefile  (provided  the 
information  is  sufficient  for  food  stamp 
purposes). 

liie  requirement  for  a  combined  GA/ 
food  stamp  application  created 
significant  administrative  problems  for 
State  agencies  in  States  with  more  than 
one  GA  program  and  application.  Some 
States  have  a  Statewide  GA  program 
and  an  application  for  GA  that  is  used 
Statewide.  However,  in  many  States, 

GA  programs  are  locally  operated  and 
local  jurisdictions  may  not  use  a 
common  application.  Combining  the 
food  stamp  and  GA  applications  in 
these  local  jurisdictions  could  result  in 
multiple  food  stamp  applications  in  one 
State. 

To  assist  State  agencies  in  combining 
the  food  stamp  and  GA  applications, 
section  1740  of  the  Leland  Act  modifies 
the  combined  application  requirement  in 
section  ll(i)(3)  of  the  Food  Stamp  Act  to 
require  a  combined  GA/food  stamp 
application  only  in  States  that  have  one 
Statewide  GA  application.  Section  1740 
also  requires  that  if  there  is  more  than 
one  GA  application  in  a  State,  offices 
which  administer  both  GA  and  the  Food 
Stamp  Program  shall  provide 
households  a  food  stamp  application  at 
the  time  of  their  application  for  GA, 
along  with  information  concerning  how 
to  apply  for  food  stamp  benefits. 
According  to  information  in  the 
Conference  Report  on  Section  1740  of 
the  Leland  Act,  (H.R.  101-916,  p.  1097),  if 
separate  offices  provide  the  GA  and 
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food  stamp  benefits,  there  is  no 
requirement  to  combine  or  provide  both 
applications. 

This  action  proposes  to  amend  the 
introductory  text  of  7  CFR  273.2(j)  and 
revise  7  CFR  273.2(j)(3](iii)  to  provide 
that  in  States  with  a  single  Statewide 
GA  application,  the  food  stamp 
application  shall  be  included  in  the  GA 
application.  If  the  State  has  more  than 
one  GA  application,  offices  that 
administer  both  GA  and  food  stamps 
would  be  required  to  provide 
households  applying  for  GA  with  a  food 
stamp  application  and  information 
concerning  how  to  apply  for  food 
stamps.  They  would  also  be  required  to 
advise  GA  applicants  of  their  potential 
categorical  eligibility  for  food  stamps.  In 
States  in  which  GA  and  the  Food  Stamp 
Program  are  administered  by  separate 
offices,  the  State  agency  would  be 
required  to  inform  GA  applicants  about 
their  potential  categorical  eligibility  for 
food  stamps  and  to  encourage  the 
agencies  administering  GA  to  provide 
food  stamp  applications  to  GA 
applicants.  If  the  GA  agency  allows  GA 
applicant  households  to  leave  a  signed 
food  stamp  application  at  the  GA  office, 
the  GA  agency  would  be  responsible  for 
forwarding  the  application  to  the  food 
stamp  office  the  same  day.  The  GA 
office  may  advise  households  that  they 
may  receive  faster  service  if  they  take 
the  application  directly  to  the  food 
stamp  office.  Provisions  of  current  7  CFR 
273.2(j)(3)(iv)  concerning  areas  in  which 
GA  programs  are  administered  by 
agencies  such  as  the  Bureau  of  Indian 
Affairs  are  incorporated  in  the  revised 
S  273.2(j)(3)(iii).  A  conforming 
amendment  is  proposed  in  the  heading 
of  7  CFR  273.201(3)  to  specify  that  the 
paragraph  concerns  applicant  GA 
households. 

Categorical  Eligibility  for  GA 
Households— § 273.2(j)(4) 

Current  regulations  at  7  CFR 
273.2(jH2)  provide  that  households  in 
which  all  members  are  recipients  of  PA 
and/or  Supplemental  Security  Income 
(SSI)  are  categorically  eligible  for  food 
stamps,  with  certain  restrictions.  There 
is  no  comparable  provision  for 
households  in  which  all  members 
receive  GA  benefits.  Prior  to  enactment 
of  the  Food  Stamp  Act  of  1977, 
households  receiving  PA,  GA  or  SSI 
were  categorically  eligible  for  food 
stamps.  The  1977  Act  eliminated 
categorical  eligibility  for  these 
hou^olds.  The  Omnibus 
Reconciliation  Act  of  1962  (Pub.  L  97- 
253)  gave  State  agencies  the  option  to 
consider  households  in  which  all 
members  received  AFDC  to  have 
satisfied  the  Food  Stamp  Program’s 


resource  test.  However,  households 
certified  as  categorically  eligible  on  the 
basis  of  resources  still  had  to  meet  the 
income  eligibility  test  Section  1507  of 
the  Food  Security  Act  of  1985  (Pub.  L. 
99-198,  enacted  December  23, 1985) 
made  categorical  eligibility  mandatory 
for  households  consisting  solely  of 
recipients  of  PA  and/or  SSI  and 
included  waivers  of  the  income 
eligibility  limits  as  well  as  the  resource 
limits.  The  provision  was  originally  to 
be  tested  tluough  September  30, 1989; 
however,  the  Hunger  Prevention  Act  of 
1988  (Pub.  L  100-485)  eliminated  the 
expiration  date,  making  PA/SSI 
categorical  eligibility  a  permanent  part 
of  the  Program.  The  Department  issued 
interim  regulations  on  August  5, 1986  (51 
FR  28196)  implementing  the  categorical 
eligibility  provisions  of  the  Food 
Security  Act  and  issued  final  regulations 
on  June  7, 1989  (54  FR  24510). 

Section  1714  of  the  Leland  Act 
amends  section  5(a)  of  the  Food  Stamp 
Act  to  require  that  households  in  whi^ 
each  member  receives  benefits  imder  a 
State  or  local  GA  program  shall  be 
eligible  for  food  stamps  if  the  program 
complies  with  standards  established  by 
the  Secretary  for  ensuring  that  the 
program  is  appropriate  for  categorical 
treatment.  These  households  would  be 
eligible  for  food  stamps  based  on  their 
receipt  of  GA,  except  that  the  provisions 
of  section  6.  section  16(e)(1),  and  the 
third  sentence  of  section  3(i)  of  the  Food 
Stamp  Act  would  continue  to  apply. 
These  sections  prohibit  participation  by 
certain  disqualified  and  ineligible 
households  and  Individuals,  household 
members  who  do  not  provide  their 
social  seciuity  numbers  (SSNs),  and 
institutionalized  individuals. 

The  Department  considered  several 
factors  in  developing  this  proposed 
rulemaking  for  implementing  the  GA 
categorical  eligibility  provision.  These 
include  the  appropriateness  of  a  GA 
program  for  categorical  eligibility  and 
the  application  of  the  exemptions  to 
categorical  eligibility  specified  in  the 
Leland  Act  for  GA  households.  In 
addition,  the  Department  reviewed  the 
rulemaking  for  PA/SSI  categorical 
eligibility  to  determine  how  the  policies 
already  established  for  categorical 
eligibility  for  recipients  of  benefits  fiem 
those  programs  would  apply  to 
categorical  eligibility  for  recipients  of 
GA.  Those  policies  are  discussed  below. 

Appropriate  Programs 

The  legislative  history  of  section  1714 
of  Public  Law  101-624  indicates  that 
Congress  intended  programs  considered 
appropriate  for  categorical  eligibility  to 
be  means-tested  (House  Report  101-569, 
page  430).  According  to  the  Agricultiue 


Committee  Report  ‘To  ensure  that  a 
State  general  assistance  program  is 
indeed  a  true  means-tested  program, 
USDA  is  required  to  certify  that  the 
program  serves  a  population  appropriate 
for  categorical  eligibility.”  The  Report 
indicates  that  once  the  Secretary  has 
determined  that  a  GA  program  is  indeed 
needs-based  and  serves  a  population 
appropriate  for  food  stamp  categorical 
eligibility,  “*  *  *  the  State  agency  will 
not  be  required  to  submit  additional 
material  on  the  program  to  USDA  unless 
the  character  of  the  program  is 
changed.” 

A  study  of  GA  programs  prepared  for 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  of  the 
Department  of  Health  and  Human 
Services  discusses  various  types  of  GA 
programs  operated  by  State  and  local 
governments.  The  study, 

“Characteristics  of  General  Assistance 
Programs — 1989,”  published  in  August 
1990  by  Lewin/ICF  and  James  Bell 
Associates,  indicates  that  most  GA 
programs  do  not  have  income  eligibility 
standards  that  are  separate  fit)m  the 
calculation  for  determining  the  amount 
of  the  grant.  Generally,  GA  programs 
have  a  maximum  amount  that  can  be 
received  by  a  family  or  individual;  this 
maximum  is  called  the  payment 
standard.  Grants  may  be  less  than  the 
standard,  depending  on  the  formula 
used  to  calculate  the  amount  of 
assistance.  In  many  GA  programs,  the 
pa)rment  standard  is  also  the  figure  used 
to  determine  eligibility  for  the  program. 

In  these  programs,  an  applicant’s 
monthly  income  (after  allowable 
deductions  have  been  subtracted  firom 
gross  income)  must  be  below  the 
standard.  The  remaining  income  is 
deducted  fi'om  the  standard  to 
determine  the  grant.  According  to  the 
study,  in  GA  progreuns  that  have  formal 
standards,  the  limits  on  assets  are 
usually  comparable  to  or  less  than  those 
for  AFDC  and  less  than  those  for  SSI.  In 
States  without  formal  limits,  assets  are 
subtracted  fit)m  the  payment  standard 
to  determine  the  amount  of  the  grant. 
Exclusions  typically  include  a  home,  a 
car  and  miscellaiteous  personal  items. 

Under  this  rulemaking,  the 
Department  proposes  to  establish 
specific  income  and  resource  limits  that 
GA  program  must  include  in  order  to  be 
considered  appropriate  for  conferring 
categorical  food  stamp  eligibility  on  the 
GA  recipients.  The  standards  may  be 
included  in  or  separate  from  the 
payment  standai^  The  proposed 
standards  are: 

1.  Hie  program  must  not  serve  a 
population  whose  gross  income  exceeds 
130  percent  of  the  poverty  level,  based 
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on  the  Federal  income  poverty  levels 
established  as  provided  in  section  672(2] 
of  the  Community  Services  Block  Grant 
Act  (42  U.S.C.  9902(2). 

2.  The  program  must  not  serve  a 
population  whose  resources,  as 
determined  by  the  program,  exceed 
$2,000,  including  liquid  resources  and  a 
portion  of  the  value  of  automobiles 
(excluding,  at  the  option  of  the  GA 
program,  the  value  of  low-cost 
automobiles). 

In  addition  to  the  requirement  that  GA 
programs  be  means-tested,  the 
Department  proposes  to  establish  two 
other  criteria  for  GA  programs  that 
confer  categorical  eligibility  on 
recipients.  First,  the  program  must  meet 
the  definition  of  GA  in  7  CFR  271.2.  As 
defined,  GA  means  "cash,  or  another 
form  of  assistance,  excluding  in-kind 
assistance,  financed  by  State  or  local 
funds  as  part  of  a  program  which 
provides  assistance  to  cover  living 
expenses  or  other  basic  needs  intended 
to  promote  the  health  or  well-being  of 
recipients."  Therefore,  a  program  that 
provides  only  in-kind  benefits,  for 
example,  does  not  meet  the  definition  of 
GA  and  is  not  appropriate  for 
categorical  eligibility. 

Second,  among  the  GA  programs  that 
provide  cash  assistance  and  third-party 
payments,  some  provide  ongoing 
assistance  with  no  durational  limits  on 
participation  as  long  as  recipients  meet 
the  program  eligibility  criteria.  Other 
programs  provide  short-term  assistance 
for  periods  of  three,  four,  six,  or  twelve 
months.  There  are  also  programs  that 
provide  one-time  payments  or  vendor 
reimbursements  for  crisis  situations  and 
emergency  needs.  The  Department 
believes  that  programs  providing 
emergency  assistance  limited  to  one  or 
two  months  are  not  appropriate  for 
conferring  categorical  eligibility  on 
recipients  of  the  assistance  because 
these  programs  may  not  have  a  formal 
application  process,  verification 
requirements,  and  eligibility  criteria 
similar  to  those  of  the  Food  Stamp 
Program,  which  provides  benefits  on  an 
ongoing  basis  as  long  as  the  household 
reapplies  and  is  eligible. 

For  ease  of  administration,  the 
Department  proposes  that  GA  programs 
meeting  the  following  criteria  will  be 
considered  certified  as  programs 
appropriate  for  categorical  eligibility. 
Proposed  criteria  for  an  appropriate 
program  are:  (1)  The  program  must  be 
means-tested;  (2)  the  program  must 
provide  benefits  that  meet  the  definition 
of  GA  in  7  CFR  271.2;  and  (3)  the 
program  must  provide  benefits,  in  cash 
or  as  vendor  payments,  for  at  least  three 
consecutive  months  based  on  one 
application.  However.  State  agencies 


may  submit  to  FNS  requests  for 
certification  of  programs  that  do  not 
meet  all  the  criteria.  State  agencies 
would  be  required  to  provide  a 
description  of  each  GA  program  for 
which  they  request  certification.  The 
request  must  include  the  following 
information:  The  type  of  assistance 
provided  (e.g.,  cash,  voucher,  third-party 
payment,  or  in-kind);  income  and 
resource  eligibility  limits;  and  the  period 
for  which  GA  is  provided. 

The  Department  proposes  to  add  a 
new  paragraph  S  273.2(i](4)  to  the 
regulations  to  implement  requirements 
for  GA  categorical  eligibility.  Proposed 
§  273.2(j](4)(i]  would  contain  criteria  a 
GA  program  would  have  to  meet  in 
order  to  be  considered  a  program 
appropriate  for  categorical  eligibility.  A 
conforming  amendment  is  proposed  to 
be  made  in  the  heading  of  7  CFR 
273.2(j)(2)  to  specify  that  the  paragraph 
concerns  categorical  eligibility  for  PA 
and  SSI  households. 

Current  regulations  at  7  CFR 
273.2(j)(3)  (i)  and  (ii)  provide  that  in 
State  agencies  where  certain  criteria  are 
met,  the  joint  processing  procedures  of  7 
CFR  273.2(j)(l)  are  applied  to  GA 
households.  The  regulations  include  an 
exception  for  the  categorical  eligibility 
procedures  in  7  CFR  273.2(j](l)  which  do 
not  currently  apply  to  GA  households. 
With  the  implementation  of  GA 
categorical  eligibility,  the  exception  is 
no  longer  needed.  Therefore,  the 
Department  proposes  to  remove  the 
exception  in  7  CFR  273.2(j)(3)  (i)  and  (ii) 
and  replace  it  with  a  reference  to  the 
effective  date  of  categorical  eligibility 
for  GA  households. 

Legislative  Restrictions 

Current  regulations  for  categorically 
eligible  PA/SSI  households  at  7  CFR 
273.2(|](2](iii)  identify  certain 
households  that  cannot  gain  eligibility 
through  receipt  of  benefits  fitjm  PA  and/ 
or  SSI.  The  households  are  those  that 
contain  a  member  disqualified  for 
intentional  program  violation  or  failure 
to  comply  with  the  monthly  reporting 
requirements  and  households 
disqualified  because  a  member  fails  to 
comply  with  a  workfare  requirement  of 
7  CFR  273.22  or  the  head  of  household 
fails  to  comply  with  a  work  requirement 
of  7  CFR  273.7.  In  addition,  7  CFR 
273.2(|)(2](v]  provides  that  certain 
individuals  may  not  participate  as  a 
member  of  an  otherwise  categorically 
eligible  household.  These  are  ineligible 
aliens,  ineligible  students.  SSI  recipients 
in  cash-out  States  as  defined  in  7  CFR 
273.20,  and  individuals  institutionalized 
in  a  nonexempt  facility  as  defined  in  7 
CFR  273.1(e).  The  disqualifications  finm 
PA/SSI  categorical  eligibility  in  7  CFR 


273.2(j)(2)  (iii)  and  (v)  have  their  basis  in 
the  provisions  of  the  Food  Security  Act 
of  1985  (Pub.  L  99-198).  Section  1507  of 
Public  Law  99-198  amended  section  5(a) 
of  the  Food  Stamp  Act  to  provide  that 
"Notwithstanding  any  other  provisions 
of  this  Act,  except  sections  6(b],  6(d)(2), 
and  6(g)  and  the  third  sentence  of 
section  3(i)”  recipients  of  benefits  from 
the  Aid  to  Families  with  Dependent 
Children  program  and  SSI  are  eligible 
for  food  stamp  participation.  The  interim 
PA/ SSI  categorical  eligibility  rule 
published  August  5. 1986  (51 FR  28196) 
contains  a  full  desoiption  of  the 
rationale  for  the  regulatory  provisions. 

In  authorizing  categorical  eligibility 
for  certain  GA  households.  Congress 
specified  in  section  1714  of  the  Leland 
Act  that  the  provisions  of  section  6,  the 
third  sentence  of  section  3(i).  and 
section  16(e)(l]  of  the  Food  Stamp  Act 
would  continue  to  apply  to  GA 
households  that  would  otherwise  be 
categorically  eligible.  These  sections 
differ  fit)m  those  cited  in  the  Food 
Stamp  Act  as  exceptions  to  PA/SSI 
categorical  eligibility.  Therefore,  the 
regulatory  provisions  cannot  be 
consistent  for  all  categorically  eligible 
households. 

In  accordance  with  the  provisions  of 
the  Leland  Act,  the  Department 
proposes  in  §  273.2(j)(4)(iv]  that  the 
following  individuals  may  not 
participate  as  a  member  of  a 
categorically  eligible  household:  an 
individual  disqualified  for  intentional 
program  violation:  an  individual  (not  the 
head  of  household)  disqualified  for 
failure  to  comply  with  the  work 
requirements  of  7  CFR  273.7;  an 
individual  who  fails  to  provide  or  apply 
for  an  SSN;  and  individuals  who  are 
ineligible  aliens,  ineligible  students,  SSI 
recipients  in  a  cashout  State,  or 
institutionalized  in  a  nonexempt  facility. 
The  Department  proposes  in 
§  273.2(j)(4](v)  that  the  disqualifications 
for  households  that  refuse  to  cooperate, 
transfer  resources,  or  contain  a  striking 
member  will  apply  to  GA  households 
who  would  otherwise  be  categorically 
eligible.  In  addition,  households  in 
which  the  head  of  household  fails  to 
comply  with  a  work  requirement  of  7 
CFR  273.7  cannot  be  categorically 
eligible. 

Combination  Households 

Some  households  may  consist  entirely 
of  a  combination  of  recipients  of  PA, 

SSI,  or  GA.  The  Department  proposes 
that  these  households  be  categorically 
eligible,  unless  one  of  the  restrictions  in 
7  CFR  273.2(j)(2)  or  proposed 
§  273.2(j)(4)  applies.  As  indicated  above, 
the  statutory  restrictions  on  categorical 
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eligibility  for  PA  and  SSI  households 
differ  from  those  for  households 
consisting  of  GA  recipients.  An  issue 
could  arise  concerning  the  eligibility  of  a 
combination  household  in  which  a 
Program  violation  occiirs  that  would 
disqualify  the  entire  household.  For 
example,  a  PA  recipient  in  a 
combination  household  is  on  strike. 
Under  the  legislation  for  PA/SSI 
categorical  eligibility  and  rules  at  7  CFR 
273.2(j)(2).  this  action  would  not  cause 
the  household  to  be  ineligible.  Under  the 
legislation  for  GA  categorical  eligibility 
and  the  proposed  rules,  the  household 
would  be  ineligible. 

The  Department  considered  two 
options  for  addressing  the  eligibility  of 
combination  households;  (1)  Applying 
the  GA  categorical  eligibility  rules  to 
any  categorically  eligible  household  that 
includes  a  recipient  of  GA  from  an 
appropriate  program  and  (2)  applying 
the  categorical  eligibility  rules  for  the 
program  from  which  the  member  who 
violates  Program  rules  receives  beneHts. 
In  the  example  of  a  combination 
household  containing  a  PA  recipient 
who  is  on  strike,  the  household  would 
be  ineligible  if  option  (1)  were  used. 
However,  the  household  would  be 
eligible  if  option  (2)  were  used  (and 
requirements  of  the  PA  program  did  not 
cause  ineligibility)  because  there  is  no 
provision  regarding  strikers  in  the  PA 
categorical  eligibility  rules. 

The  Department  proposes  in 
§  273.2(j)(4)(vi)  to  adopt  option  2.  In  a 
combination  PA/SSI/GA  household,  the 
PA  categorical  eligibility  rules  will  apply 
to  the  PA  and  SSI  recipients;  the  GA 
categorical  eligibility  rules  will  apply  to 
the  GA  recipients,  lliis  means  that 
whether  a  household  member  commits  a 
violation  which  disqualiHes  only  the 
violating  member  or  the  entire 
household,  the  categorical  eligibility 
provisions  for  the  program  from  which 
the  member  receives  benehts  will  apply. 
Only  a  small  number  of  households  will 
contain  recipients  ft^m  all  three 
programs.  Therefore,  the  Department 
does  not  believe  this  issue  will  be  a 
significant  one  for  State  agencies  in 
administering  categorical  eligibility. 

Verification  and  Deemed  Food  Stamp 
Requirements 

The  regulations  for  PA/SSI  categorical 
eligibility  at  7  CFR  273.2(j){2)(i)  identify 
sp>ecific  factors  of  eligibility  that  are 
deemed  and  do  not  have  to  be  verihed 
for  categorically  eligible  households. 
These  are  resources,  gross  and  net 
income  amounts,  SSNs,  residency,  and 
sponsored  alien  information.  State 
agencies  have  to  verify  other 
information  in  accordance  with  food 
stamp  requirements  contained  in  7  CFR 


273.2(f).  They  must  also  verify  that  the 
household  qualifies  for  categorical 
eligibility  if  the  information  is 
questionable.  The  Department  proposes 
to  specify  in  §  273.2(j)(4)(ii)  that  in 
determining  GA  categorical  eligibility, 
the  State  agency  must  verify  that  each 
household  member  receives  GA  from  a 
program  that  meets  the  criteria  for  a 
program  appropriate  for  categorical 
treatment  or  that  the  household  contains 
only  recipients  of  PA.  SSI.  and/or  GA 
from  an  appropriate  program.  The  State 
agency  must  also  verify  that  the 
household  includes  no  individuals  who 
have  been  disqualified  as  provided  in  7 
CFR  273.2(j)(2)(v)  or  proposed 
§  273.2(j)(4)(iv).  If  household 
composition  is  questionable,  it  must  be 
verified  in  accordance  with  7  CFR 
273.2(f).  The  Department  proposes  to 
identify  in  S  273.2(j)(4)(iii)  those  factors 
of  eligibility  that  are  deemed  for 
categorically  eligible  GA  households. 
Those  factors  are:  resources  (except  in 
the  case  of  transferred  resources),  gross 
and  net  income  limits,  residency,  and 
sponsored  alien  information.  All  other 
Program  requirements,  including  the 
requirement  to  provide  or  apply  for  an 
SSN,  apply  to  categorically  eligible  GA 
households.  Because  GA  programs  may 
not  routinely  require  or  verify  SSNs.  GA 
household  members  must  provide  their 
SSNs  in  accordance  with  7  CFR  273.6. 
The  State  agency  must  verify  the 
numbers  by  submitting  them  to  the 
Social  Security  Administration,  as 
required  at  7  CFR  273.2(f)(l)(v) 

The  Department  proposes  to  make 
conforming  amendments  at  7  CFR 
273.8(a)  and  7  CFR  273.9(a)  to  provide 
that  households  categorically  eligible  as 
defined  in  proposed  S  273.2(j)(4)  do  not 
have  to  meet  the  resource  limits  and 
defrnitions  or  the  gross  and  net  income 
eligibility  standards.  This  rule  also 
proposes  a  conforming  amendment  at  7 
CFR  273.10(g)(l)(ii)  to  provide  that  a 
potentially  eligible  household  whose 
food  stamp  case  is  denied  shall  be 
asked  to  inform  the  State  agency  if  it  is 
approved  to  receive  PA  and/or  SSI 
benefits  or  benefrts  from  a  GA  program. 
The  State  agency  will  determine  if  the 
GA  program  meets  the  criteria  for  a 
program  appropriate  for  conferring 
categorical  eligibility  on  the  household. 

Recipients 

Section  1714  of  the  Leland  Act 
provides  that  households  in  which  each 
member  receives  benefits  under  an 
appropriate  State  or  local  GA  program 
shall  be  eligible  for  food  stamps,  with 
the  exceptions  noted  above.  The 
Department  is  proposing  that 
“recipients’*  include  individuals  whose 
benehts  are  suspended  or  recouped. 


who  are  authorized  to  receive  GA  »'ut 
have  not  yet  received  payment,  and  who 
are  entitled  to  GA  benefits  but  who  are 
not  paid  such  benefits  because  the  grant 
is  less  than  a  specified  minimum 
payment. 

Reactivation  of  Denied  Cases 

A  major  issue  in  the  development  of 
regulations  for  PA/SSI  categorical 
eligibility  was  the  treatment  of 
households  that  are  ineligible  as  non- 
PA/SSI  households  and  whose  PA/SSI 
eligibility  has  not  been  determined 
within  the  30  day  food  stamp 
application  processing  period.  Current 
regulations  at  7  CFR  273.2{j)(l)(iv) 
require  State  agencies  to  deny  the  food 
stamp  application  on  the  30th  day,  but 
reactivate  the  application  if  the 
household  is  subsequently  approved  for 
PA  and/or  SSI.  The  State  agency  must 
use  available  information  to  update  the 
application  and/or  make  mail  or  phone 
contact  with  the  household  or  an 
authorized  representative  to  determine 
any  changes  in  circumstances.  The 
household  must  initial  changes  and  sign 
and  date  the  application  again,  unless 
the  household  does  not  supply  new 
information  or  information  supplied  by 
the  household  does  not  deviate  from  the 
available  infomation  obtained  by  the 
State  agency. 

In  the  interest  of  consistency,  the 
Department  proposes  to  adopt  the 
procedures  at  7  CFR  273.2(j)(l)(iv)  for 
categorically  eligible  GA  households 
when  GA  is  authorized  after  the  initial 
30-day  period.  A  provision  is  proposed 
to  be  added  to  7  CFR  273.2(j)(3)(i)  and  7 
CFR  273.2(j)(3)(ii)  to  provide  that  a 
categorically  eligible  GA  household  will 
be  entitled  to  food  stamp  benefits  from 
the  date  of  the  original  application,  the 
beginning  of  the  period  for  which  GA 
benehts  are  authorized,  or  the  effective 
date  of  the  provision  authorizing  GA 
categorical  eligibility,  whichever  is  later. 
Benefits  shall  be  considered  authorized 
when  they  are  paid,  suspended, 
recouped,  and  when  no  benefits  are 
issued  because  they  are  less  than  a 
minimum  amount.  In  no  event  shall  food 
stamps  be  issued  under  categorical 
eligibility  for  a  month  in  which  the 
household  has  been  determined  to  be 
ineligible  for  receipt  of  any  GA  benefits 
for  that  month,  unless  the  household  is 
eligible  for  food  stamp  beneHts  as  a  non- 
GA  case. 

Suspension  of  Cases  Entitled  to  Zero 
Benefrts 

Regulations  at  7  CFR  273.2(j)(2)(vii)(F) 
require  State  agencies  to  suspend  a  PA/ 
SSI  case  that  is  categorically  eligible  but 
entitled  to  no  food  stamp  benefits  (zero 
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benefit  cases).  The  Department  proposes 
to  adopt  the  same  provision  for 
categorically  eligible  GA  households. 
Because  Congress  specified  that 
households  in  which  all  members 
receive  GA  from  an  appropriate  program 
"shall  be  eligible  to  participate  in  the 
Food  Stamp  Program,"  the  Department 
has  no  authority  to  allow  denial  of  the 
applications  of  eligible  households 
entitled  to  zero  benefits.  These 
households  must  be  treated  the  same  as 
PA/SSI  zero  benefit  households. 
Therefore,  the  Department  proposes  to 
provide  in  §  273.2(j](4)(iii)  of  this  rule 
that  the  option  given  State  agencies  in  7 
CFR  273.10(e](2)(iii)(A)  to  deny  a  zero 
benefit  case  does  not  apply  to 
categorically  eligible  GA  households. 

Claims 

Another  issue  considered  in 
development  of  the  PA/SSI  categorical 
eligibility  provision  was  the  effect  on 
claims  in  die  event  a  household  certified 
on  the  basis  of  categorical  eligibility 
was  subsequently  found  to  have  been 
ineligible  for  PA  or  SSI.  The  preamble  to 
the  June  7, 1989  final  regulations  (54  FR 
24513),  explains  that  categorical 
eligibility  cannot  be  rescinded 
retroactively.  As  long  as  everyone  in  the 
household  received  PA  or  SSI  during  a 
given  period,  the  household  would  have 
been  properly  eligible  for  food  stamps 
even  if  its  PA  or  SSI  eligibility  later 
were  determined  to  be  incorrect. 
Therefore,  no  claim  would  be 
established  on  the  basis  of  ineligibility. 

Current  rules  at  7  CFR  273.18(c){l)(ii) 
provide  that  for  categorically  eligible 
households,  a  claim  will  be  established 
only  when  it  can  be  computed  on  the 
basis  of  changed  household  net  income 
and/or  household  size.  Current 
regulations  at  7  CFR  273.18(a){l)(ii) 
provide  that  such  a  claim  will  be 
considered  an  inadvertent  household 
error  claim  if  the  household  made  an 
unintentional  error.  In  addition,  7  CFR 
273.18(a)(l)(iii)  provides  that  a  claim 
calculated  on  the  basis  of  net  income  or 
household  size  will  also  be  considered 
an  inadvertent  household  error  claim  if 
Social  Security  Administration  action  or 
failure  to  take  action  resulted  in  the 
household's  categorical  eligibility. 
Regulations  at  7  CFR  273.18(b)(1)  (iv) 
and  (v)  concerning  criteria  for 
establishing  inadvertent  household  error 
claims  contain  similar  provisions. 

Regulations  at  7  CFR  273.18  (a)(2)  and 
(b)(2)(vi)  provide  that  a  claim  will  be 
handled  as  an  administrative  error  claim 
if  the  overissuance  was  caused  by  State 
agency  action  or  failure  to  take  action 
which  resulted  in  an  incorrect 
determination  of  eligibility  for  PA. 
provided  a  claim  can  be  calculated 


based  on  a  change  in  net  income  and/or 
household  size.  'The  Department 
proposes  to  adopt  the  same  policy  for 
households  categorically  eligible 
because  of  receipt  of  GA  and  proposes 
to  amend  7  CFR  273.18(a)(2).  7  CFR 
273.18(b)(l)(iv)  and  7  CFR 
273.18(b)(2)(vi)  to  include  references  to 
GA  categorical  eligibility. 

Quality  Control  (QC) 

The  preamble  to  the  final  categorical 
eligibility  rule  for  PA/SSI  households  (54 
FR  24514)  clarified  that  a  QC  variance 
would  be  cited  if  a  household  received 
an  incorrect  food  stamp  allotment  based 
on  incorrect  information  from  the  State 
agency's  AFDC  program.  The  same 
policy  applies  to  GA  benefit  amounts 
provided  by  State  or  local  GA  offices. 
QC  reviewers  are  responsible  for 
verifying  the  earned  and  unearned 
income  the  household  actually  received, 
including  the  amount  of  GA  benefits, 
even  if  the  income  has  already  been 
verified  by  the  GA  worker.  If  the  agency 
providing  the  GA  benefits  provides 
incorrect  information  which  results  in  an 
incorrect  allotment,  a  variance  will  be 
cited.  However,  variances  are  not  cited 
if  incorrect  information  is  provided  by  a 
Federal  agency.  Regulations  at  7  CFR 
275.12(d)(2)(v)  provide  that  a  variance 
resulting  from  State  agency  use  of 
information  concerning  households  or 
individuals  received  ^m  any  Federal 
source  is  excluded  from  the  error 
determination,  provided  the  information 
is  correctly  processed  by  the  State 
agency. 

Technical  Amendments— §  273.2(j) 

Regulations  for  PA/SSI  households  at 
7  CFR  273.2(j)(2)(v)  do  not  address  the 
case  of  a  household  member  in  a 
categorically  eligible  household  who 
violates  a  work  requirement  but  is  not 
the  head  of  household.  The  preamble  to 
the  final  PA/SSI  categorical  eligibility 
rule  dated  June  7, 1989  (54  FR  24511) 
indicates  that  the  interim  rule  had  to  be 
revised  to  take  into  account  the  change 
in  procedures  for  handling  the 
disqualification  of  households 
containing  members  who  fail  to  comply 
with  the  work  requirements  of  7  CFR 
273.7.  Under  the  provisions  of  that 
section,  if  the  head  oi  household  does 
not  comply,  the  entire  household  is 
disqualified. 

If  the  violation  is  conunitted  by  a 
member  who  is  not  the  head  of 
household,  only  the  member  is 
disqualified.  The  final  regulation 
amended  7  CFR  273J2(j)(2)  to  clarify  that 
households  disqualified  because  the 
"head  of  the  household"  failed  to 
comply  with  the  work  requirement  of  7 
CFR  273.7  shall  not  be  considered 


categorically  eligible.  However,  the  rule 
did  not  amend  7  CFR  273.2(j)(2)(v)  to 
provide  that  a  person  (not  the  head  of 
household)  disqualified  for  failure  to 
comply  with  a  requirement  of  7  CFR 
273.7  shall  not  be  included  as  a  member 
in  any  household  that  is  otherwise 
categorically  eligible.  Therefore,  this 
action  proposes  a  technical  amendment 
to  add  a  paragraph  §  273.2(j)(2)(v)(E)  to 
7  CFR  273.2(j)(2)(v)  to  address  the 
disqualification  of  a  household  member 
for  failure  to  comply  with  a  work 
requirement.  The  Department  also 
proposes  to  amend  7  CFR 
273.2(j)(2)(v)(D)  to  correct  an  error  in  the 
reference,  llie  correct  citation  is 
§  273.1(e).  not  S  273.2. 

The  Department's  attention  has  been 
called  to  conflicting  provisions  of  7  CFR 
273.2(j)(l)(iv)  and  273.2(j)(l)(v).  The  last 
three  sentences  of  7  CFR  273.2(j)(l)(iv) 
relate  to  households  that  are  jointly 
processed  but  not  categorically  eligible. 
These  three  sentences  should  have  been 
removed  in  regulations  implementing  the 
provision  of  the  Himger  Prevention  Act 
reinstating  mandatory  joint  processing 
of  households  that  apply  for  PA  and 
food  stamps.  The  relations,  dated  June 
7, 1989  (54  FR  24522),  added  a  new 
paragraph  §  273.2(j)(l)(v)  to  specify  that 
households  whose  PA/GA  applications 
are  denied  or  PA/GA  eligibility 
terminated  shall  not  be  required  to  file  a 
new  application,  but  shall  have  their 
food  stamp  eligibility  and  benefits 
determined  by  available  information 
fi-om  the  PA/GA  casefile,  provided  the 
information  is  sufficient  for  food  stamp 
purposes.  At  that  time,  the  last  three 
sentences  of  paragraph  §  273.2(j)(l)(iv) 
should  have  been  removed.  The 
Department  proposes  to  correct  that 
oversight  in  this  rule. 

Implementation 

Section  1781  of  the  Leland  Act 
requires  that  the  provisions  of  this 
rulemaking  be  effective  and 
implemented  the  first  day  of  the  month 
beginning  120  days  after  publication  of 
implementing  regulations  and  requires 
that  regulations  be  published  by 
specified  dates.  The  law  provides  that 
implementing  regulations  for  changes  in 
the  food  stamp  application  and  requiring 
combined  food  stamp/GA  applications 
for  certain  households  be  published  not 
later  than  October  1, 1991.  The  law  also 
requires  that  regulations  implementing 
the  categorical  eligibility  requirement 
for  recipients  of  State  GA  be  issued  not 
later  than  October  1, 1991  and  for 
recipients  of  local  GA  not  later  than 
April  1. 1992,  with  implementation  by 
State  agencies  the  first  day  of  the  month 
beginning  120  days  after  publication  of 
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the  regulation.  In  accordance  with  the 
Administrative  Procedures  Act,  the 
Department  is  issuing  this  Notice  of 
Proposed  Rulemaking  so  that  State 
agencies  and  other  interested  parties 
may  comment  on  the  proposed 
procedures  for  implementing  provisions 
of  the  Leland  Act. 

List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens,  Claims,  Food  Stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  Security,  Students. 

Accordingly,  7  CFR  part  273  is 
amended  as  follows: 

1.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  S  273.2: 

a.  Paragraphs  (b)(l)(v),  (b)(l)(vi),  and 
(b)(l)(vii)  are  amended  by  adding  the 
words  "or  near"  between  the  word  "on" 
and  the  words  "the  front  page”  in  each 
paragraph; 

b.  The  heading  of  paragraph  (b)(3)  is 
amended  by  removing  the  word 
“Deviations”  and  adding  “Design”  in  its 
place: 

c.  The  second  sentence  of  paragraph 
(b)(3)  is  amended  by  removing  the 
words  “PA/food  stamp”  and  adding  in 
their  place  "PA  and/or  GA  and  food 
stamp”  and  by  adding  after  “computer 
system”  the  parenthetical  phase 
“(including  the  use  of  on-line 
applications)”; 

d.  The  second  through  the  ninth 
sentences  of  the  introductory  text  of 
paragraph  (j)  are  revised; 

e.  Paragraph  0)(l)(iv)  is  amended  by 
removing  the  last  three  sentences; 

f.  The  heading  of  paragraph  (j)(2)  is 
revised: 

g.  Paragraph  (j)(2)(v)(D)  is  amended 
by  removing  the  regulatory  citation 
“S  273.2”  and  adding  in  its  place  the 
citation  “§  273.1(e)”  and  by  adding  a 
new  paragraph  (j)(2)(v)(E); 

h.  The  heading  of  paragraph  (j)(3)  is 
revised; 

i.  The  introductory  text  of  paragraph 
(|)(3)(i)  and  paragraphs  (j)(3)(ii)  and 
(j)(3)(iii)  are  revised. 

j.  Paragraph  (j)(3)(iv)  is  removed:  and 
paragraph  (j)(4)  is  redesignated  as 
paragraph  (j)(5),  and  a  new  paragraph 
(j)(4)  is  added. 

The  revisions  and  additions  read  as 
follows: 

S  273.2  Application  processing. 
***** 


(i)  PA.  GA  and  Categorically  Eligible 
Households.  *  *  *  The  applications  of 
these  households  shall  be  processed  in 
accordance  with  the  requirements  of 
paragraph  (j)(l)  of  this  section,  and  their 
eligibility  shall  be  based  solely  on  food 
stamp  eligibility  criteria  unless  the 
household  is  categorically  eligible,  as 
provided  in  paragraph  (j)(2)  of  this 
section.  If  a  State  has  a  single  Statewide 
GA  application,  households  in  which  all 
members  are  included  in  a  State  or  local 
GA  grant  shall  have  their  application  for 
food  stamps  included  in  the  GA 
application.  State  agencies  shall  use  the 
joint  application  processing  procedures 
described  in  paragraph  (j)(l)  of  this 
section  for  GA  recipients  in  accordance 
with  paragraph  (j)(3)  of  this  section.  The 
eligibility  of  jointly  processed  GA 
households  shall  be  based  solely  on 
food  stamp  eligibility  criteria  unless  the 
household  is  categorically  eligible  as 
provided  in  paragraph  (j)(4)  of  this 
section.  Individuals  authorized  to 
receive  PA,  SSI,  or  GA  benefits  but  who 
have  not  yet  received  payment  are 
considered  recipients  of  benefits  from 
those  programs.  In  addition,  persons  are 
considered  recipients  of  PA,  SSI,  or  GA 
if  their  PA,  SSI,  or  GA  benefits  are 
suspended  or  recouped.  Persons  entitled 
to  PA,  SSI,  or  GA  benefits  but  who  are 
not  paid  such  benefits  because  the  grant 
is  less  than  a  minimum  benefit  are  also 
considered  recipients.  Persons  not 
receiving  GA,  PA  or  SSI  benefits  who 
are  entitled  to  Medicaid  only  shall  not 
be  considered  recipients.  The  benefit 
levels  of  all  households  shall  be  based 
solely  on  food  stamp  criteria.  Jointly 
processed  and  categorically  eligible 
households  shall  be  certified  in 
accordance  with  Food  Stamp  Program 
procedural,  timeliness,  and  notice 
requirements. 

*  *  «  *  * 

(2)  Categorically  eligible  PA  and  SSI 
households.  *  *  * 

(V)  *  *  * 

(E)  Ineligible  because  of  failure  to 
comply  with  a  work  requirement  of 
§  273.7. 

***** 

(3)  Applicant  GA  households. 

(i)  State  agencies  shall  use  the  joint 
application  processing  procedures  in 
paragraph  (j)(l)  of  this  section  for  GA 
households,  except  for  the  effective  date 
of  categorical  eligibility,  when  the 
criteria  in  paragraphs  (j)(3)(i)  (A)  and  (B) 
are  met.  Benefits  for  GA  households  that 
are  categorically  eligible,  as  provided  in 
paragraphs  (j)(l)  and  (j)(4)  of  this 
section,  shall  be  provided  fit)m  the  date 
of  the  original  food  stamp  application, 
the  begiiming  of  the  period  for  which 
GA  benefits  are  authorized,  or  the 


effective  date  of  GA  categorical 
eligibility  in  S  272.1(g),  whichever  is 
later: 

***** 

(ii)  State  agencies  in  which  the  same 
eligibility  workers  do  not  process 
applications  for  GA  benefits  and  PA  or 
food  stamp  benefits,  but  otherwise  meet 
the  criteria  in  paragraph  (j)(3)(i)  of  this 
section  may,  with  FNS  approval,  jointly 
process  GA  and  food  stamp 
applications.  If  approved.  State  agencies 
shall  adhere  to  the  joint  application 
processing  procedures  in  paragraph 
(j)(l)  of  this  section,  except  for  the 
effective  date  of  categorical  eligibility 
for  GA  households.  Benefits  shall  be 
provided  to  GA  households  that  are 
categorically  eligible,  as  provided  in 
paragraph  (j)(4)  of  this  section,  from  the 
date  of  the  original  food  stamp 
application,  the  beginning  of  the  period 
for  which  GA  benefits  are  authorized,  or 
the  effective  date  of  GA  categorical 
eligibility  in  §  272.1(g),  whichever  is 
later. 

(iii)  Requirements  for  combining  the 
GA  and  food  stamp  applications  or 
providing  food  stamp  applications  to  GA 
applicant  households  depend  on  the 
extent  to  which  applications  and 
administration  of  the  GA  and  food 
stamp  programs  are  integrated. 

(A)  State  agencies  that  have  a  single 
Statewide  GA  application  shall  include 
the  food  stamp  application  in  the  GA 
application  and  shall  inform  GA 
applicant  households  that  they  may  be 
categorically  eligible  for  food  stamps. 
The  joint  GA/food  stamp  application 
shall  clearly  indicate  that  the  household 
is  providing  information  for  both 
programs,  is  subject  to  the  criminal 
penalties  of  both  programs  for  making 
false  statements,  and  waives  the  notice 
of  adverse  action  as  specified  in 

§  273.13(b)(6).  With  FNS  approval,  the 
joint  GA/food  stamp  application  may  be 
used  for  households  applying  only  for 
food  stamps. 

(B)  State  agencies  that  do  not  have  a 
single  Statewide  GA  application  but 
have  local  offices  in  which  the  same 
agency  administers  both  GA  and  food 
stamps  shall  provide  households 
applying  for  a  local  GA  grant  with  a 
food  stamp  application  at  the  time  of 
their  application  for  GA,  along  with 
information  concerning  how  to  apply  for 
food  stamps,  and  information  about 
possible  categorical  eligibility. 

(C)  State  agencies  in  States  in  which 
GA  and  the  Food  Stamp  Program  are 
administered  by  separate  offices  must 
advise  all  GA  applicant  households  that 
they  may  be  categorically  eligible  for 
food  stamps.  The  State  agency  shall 
encourage  the  agencies  administering 
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GA  to  provide  applicant  households 
with  food  stamp  applications.  State 
agencies  may  allow  GA  applictuits  to 
leave  a  food  stamp  application  at  the 
GA  office  which  contains,  at  a 
minimum,  the  applicant’s  name,  address 
and  signature.  If  the  GA  office  accepts  a 
food  stamp  application,  it  is  responsible 
for  forwai^ng  the  application  the  same 
day  to  the  appropriate  food  stamp  office 
for  processing,  llie  procedural  and 
timeliness  requirements  that  apply  to 
the  application  process  shall  begin  when 
the  food  stamp  office  receives  the 
application,  llie  GA  office  may  advise 
households  that  they  may  receive  faster 
service  if  they  take  the  application 
directly  to  the  food  stamp  office. 

(D)  In  areas  where  GA  programs  are 
administered  by  agencies  such  as  the 
Department  of  the  Interior's  Bureau  of 
Indian  Affairs,  the  State  agency  shall 
endeavor  to  gain  their  cooperation  in 
referring  GA  applicants  to  the  food 
stamp  program.  Where  possible,  this 
referral  should  consist  of  informing  the 
GA  applicants  of  their  potential 
eligibility  for  food  stamp  benehts, 
providing  them  with  food  stamp 
applications  and  directing  them  to  the 
local  food  stamp  offices. 

(4)  Categorically  eligible  GA 
households.  Households  in  which  each 
member  receives  beneHts  from  a  State 
or  local  GA  program  which  meets  the 
criteria  for  conferring  categorical 
eligibility  in  paragraph  (j)(4](i]  of  this 
section  shall  be  categorically  eligible  for 
food  stamps  unless  the  individual  or 
household  is  ineligible  as  specified  in 
paragraph  (j}(4](iv)  and  U)(4)(v)  of  this 
section. 

(i)  Certification  of  appropriate 
programs.  Programs  that  meet  the 
criteria  in  paragraphs  G)(4)(i)  (A) 
through  (E)  shall  be  considered 
appropriate  for  conferring  categorical 
eligibility  upon  recipients  of  benefits 
from  the  programs.  If  a  program  does 
not  meet  all  of  these  criteria,  the  State 
agency  may  request  certification  of  the 
program  by  FNS  as  one  that  is 
appropriate  for  categorical  eligibility.  In 
requesting  certification,  the  State  agency 
shall  submit  to  the  appropriate  FNS 
regional  office  a  description  of  the 
program  containing,  at  a  minimum,  the 
following  information:  The  type  of 
assistance  provided,  income  and 
resource  eligibility  limits,  and  the  period 
for  which  GA  is  provided. 

(A)  The  program  must  have  income 
and  resource  eligibility  standards  which 
may  be  separate  frum  or  included  in  the 
benefit  computation: 

(B)  The  program  must  not  serve  a 
population  whose  gross  income  exceeds 
130  percent  of  the  poverty  level,  based 
on  the  Federal  income  poverty  levels 


established  as  provided  in  section  673(2] 
of  the  Community  Services  Block  Grant 
Act  (42  U.S.C.  9902(2); 

(C)  The  program  must  not  serve  a 
population  whose  resources  (as 
determined  by  the  program)  exceed 
$2,000,  including  liquid  resources  and  a 
portion  of  the  value  of  automobiles 
(excluding,  at  the  option  of  the  GA 
program,  the  value  of  low-cost 
automobiles); 

(D)  The  program  must  provide  GA 
benefits  as  defined  in  S  271.2  of  this 
part;  and 

(E)  The  program  must  provide  benefits 
for  at  least  three  consecutive  months 
without  reapplication. 

(ii)  Verification  requirements.  In 
determining  whether  a  household  is 
categorically  eligible,  the  State  agency 
shall  verify  that  each  member  receives 
PA,  SSI,  or  GA  benefits  fi‘om  a  program 
that  meets  the  criteria  in  paragraph 
(j](4)(i)  or  that  has  been  certified  by  FNS 
as  an  appropriate  program  and  that  it 
includes  no  individuals  who  have  been 
disqualified  as  provided  in  paragraph 
(j)(4)(iv)  or  (j)(2)(v)  of  this  section,  "nie 
State  agency  shall  also  verify  household 
composition  if  it  is  questionable,  in 
accordance  with  8  273.2(f),  in  order  to 
determine  that  the  household  meets  the 
definition  of  a  household  in  8  273.1(a). 

(iii)  Deemed  eligibility  factors.  When 
determining  eligibility  for  a  categorically 
eligible  household,  all  Food  Stamp 
Program  requirements  apply  except  the 
following: 

(A)  Resources.  None  of  the  provisions 
of  8  273.8  apply  to  categorically  eligible 
households  except  the  second  sentence 
of  8  273.8(a)  pertaining  to  categorical 
eligibility  and  8  273.8(i)  concerning 
transfer  of  resources.  The  provision  in 

8  273.10(b)  regarding  resources  available 
the  time  of  the  interview  does  not  apply 
to  categorically  eligible  households. 

(B)  Gross  and  net  income  limits.  None 
of  the  provisions  in  8  273.9(a)  relating  to 
income  eligibility  standards  apply  to 
categorically  eligible  households,  except 
the  fourth  sentence  pertaining  to 
categorical  eligibility.  The  provisions  in 
8  273.10(a)(l)(i)  and  8  273.10(c]  relating 
to  the  income  eligibility  determination 
also  do  not  apply  to  categorically 
eligible  households. 

(C)  Zero  benefit  households.  The 
provision  of  8  273.10(e)(2)(iii)(A)  which 
allows  a  State  agency  to  deny  the 
application  of  a  household  with  three  or 
more  members  entitled  to  no  benefits 
because  its  net  income  exceeds  the  level 
at  which  benefits  are  issued  does  not 
apply  to  categorically  eligible 
households.  All  eligible  households  of 
one  or  two  persons  must  be  provided  the 
minimum  benefit,  as  required  by 

8  273.10(e)(2)(ii)(C). 


(D)  Residency. 

(E)  Sponsored  alien  information. 

(iv)  Ineligible  household  members.  No 
person  shall  be  included  as  a  member  of 
an  otherwise  categorically  eligible 
household  if  that  person  is: 

(A)  An  ineligibie  alien,  as  defined  in 
8  273.4; 

(B)  An  ineligible  student,  as  defined  in 
8  273.5: 

(C)  Disqualified  for  failure  to  provide 
or  apply  for  an  SSN,  as  required  by 

8  273.6; 

(D)  A  household  member,  not  the  head 
of  household,  disqualified  for  failure  to 
comply  with  a  work  requirement  of 

8  273.7; 

(E)  Disqualified  for  intentional 
program  violation,  as  required  by 
8  273.16: 

(F)  An  SSI  recipient  in  a  cash-out 
State,  as  defined  in  8  273.20;  or 

(G)  An  individual  who  is 
institutionalized  in  a  nonexempt  facility, 
as  defined  in  8  273.1(e). 

(v)  Ineligible  households.  A  household 
shall  not  be  considered  categorically 
eligible  if: 

(A)  It  refuses  to  cooperate  in 
providing  information  to  the  State 
agency  that  is  necessary  for  making  a 
determination  of  its  eli^bility  or  for 
completing  any  subsequent  review  of  its 
eligibility,  as  described  in  8  273.2(d]  and 
8  273.21(m)(l)(ii); 

(B)  The  household  is  disqualified 
because  the  head  of  household  fails  to 
comply  with  a  work  requirement  of 

8  273.7; 

(C)  liie  household  is  ineligible  under 
the  striker  provisions  of  8  273.1(g);  or 

(D)  The  household  is  ineligible 
because  it  knowingly  transferred 
resources  for  the  purpose  of  qualifying 
or  attempting  to  qualify  for  the  Prc^am, 
as  provided  in  8  273.8(i). 

(vi)  Combination  households. 
Households  consisting  entirely  of 
recipients  of  PA,  SSI  and/or  GA  from  a 
program  that  meets  the  requirements  of 
8  273.2G)(4)(i)  shall  be  categorically 
eligible  in  accordance  with  the 
provisions  of  paragraphs  (j)(2)(iii)  and 
(j)(2)(v)  of  this  section  for  members 
receiving  PA  or  SSI  and  provisions  of 
paragraphs  0)(4)  (iv)  and  (v)  of  this 
sectiorrfor  members  receiving  GA. 

*  '  '  «  *  *  • 

§  273.8  [Amended] 

3.  In  8  273.6,  the  second  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
words  “or  8  273.2{j)(4)”  after  the 
regulatory  citation  “8  273.20)(2)". 

§273J  [Amended] 

4.  In  8  273.9,  the  fourth  sentence  of  the 
introductory  text  of  paragraph  (a)  is 
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amended  by  adding  the  words  “or 
§  273.2(j)(4)”  after  the  regulatory  citation 
“5  273.2(j)(2)”. 

§273.10  [Amwided] 

5.  In  S  273.10,  the  third  sentence  of 
paragraph  (g](l)(ii)  is  amended  by 
removing  the  words  “NPA  food  stamps 
are”  and  adding  in  their  place  the  words 
“food  stamp  application  is”  and  by 
adding  the  words  “or  benefits  fi'om  a 
State  or  local  GA  program”  after  the 
words  “PA  and/or  SSI  benefits". 

§273.18  [Amended] 

6.  In  §  273.18: 

a.  paragraph  (a](2}  is  amended  by 
adding  the  words  “or  general 
assistance"  after  “public  assistance"; 

b.  paragraph  (b)(l)(iv)  is  amended  by 
adding  “,  or  GA"  after  “PA”;  and 

c.  paragraph  (b](2)(vi]  is  amended  by 
adding  the  words  “or  GA"  after  “PA". 

Dated:  August  2, 1991. 

Betty  Jo  Nelsen, 

Administrator. 

[FR  Doc.  91-18903  Filed  8-8-91;  11.08  am] 
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7  CFR  Parte  273, 274,  and  280 

[Amendment  No.  338] 

Food  Stemp  Program:  Income, 
Deduction  and  Disaster  Provisions 
From  the  Mickey  Leiand  Memoriai 
Domestic  Hunger  Relief  Act 

agency:  Food  and  Nutrition  Service, 
USDA, 

action:  Proposed  rule. 

summary:  This  rule  proposes  to  amend 
the  Food  Stamp  Program  regulations  to 
implement  three  Program  provisions 
contained  in  the  Mickey  Leiand 
Memorial  Domestic  Hunger  Relief  Act. 
The  provisions  of  the  Leiand  Act  which 
are  addressed  in  this  proposed  rule  are: 
(1)  Simplifying  resource  and  eligibility 
determinations  by  expanding  the  criteria 
by  which  a  resource  can  be  considered 
inaccessible;  (2)  using  a  standard  shelter 
expense  estimate  in  lieu  of  verification 
for  homeless  households  with  shelter 
costs;  and  (3)  providing  for  issuance  of 
food  stamp  benefits  in  disasters.  The 
P'oposed  rule  should  simplify 
administration  of  the  Food  Stamp 
Program  by  State  and  local  agencies. 
dates:  Comments  must  be  received  on 
or  before  September  12, 1991  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Eligibility  and  Certification  Regulation 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 


Stamp  Program,  Food  and  Nutrition 
Service,  USDA  3101  Park  Center  Drive, 
Alexandria,  Virginia,  22302.  Comments 
can  also  be  sent  via  fax  to  Ms.  Seymour 
at  (703)  756-4354.  All  written  comments 
will  be  open  for  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  to  5 
p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive.  Alexandria,  Virginia, 
room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  proposed 
rulemaking  should  be  ad^essed  to  Ms. 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  756-3496. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 /Secretary’s 
Memorandum  1521-1 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12291  and  the 
Secretary  of  Agriculture  Memorandum 
No.  1521-1.  The  Department  has 
classified  this  rule  as  nonmajor.  The  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
rule  will  have  little  or  no  effect  on  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  Further,  the  rule  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  proposed  rule 
and  related  notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Betty  Jo  Nelsen, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
ivill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  State  and  local  agencies  that 
administer  the  Program  will  be  the  most 
affected.  Food  Stamp  applicants  and 
recipients  will  be  affected  due  to 
changes  in  shelter  deductions,  allowable 
resource  limits,  and  the  exclusion  of 
certain  payments  previously  counted  as 


income  for  Food  Stamp  Program 
purposes. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

The  Mickey  Leiand  Domestic  Hunger 
Relief  Act  (title  XVII,  Public  Law  101- 
624, 104  Stat.  3783)  made  several 
changes  to  the  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2011  et  seq.).  This 
proposed  rulemaking  pertains  to  several 
provisions  of  the  Leiand  Act  which 
affect  homeless  families.  It  also 
simplifies  certain  eligibility 
determination  procedures  to  improve  the 
administration  of  the  Food  Stamp 
Program,  and  addresses  issuance  of  food 
stamps  to  replace  food  destroyed  in  a 
disaster.  These  provisions  are  discussed 
below. 

Simplifying  Resource  and  Eligibility 
Determinations — 7  CFR  273.8 

Currently,  regulations  at  7  CFR 
273.8(c)  describe  both  liquid  and  non¬ 
liquid  resources  that  are  counted  when 
determining  a  household’s  eligibility  for 
food  stamps.  Nonliquid  resources,  such 
as  land,  buildings,  and  licensed  and 
imlicensed  vehicles,  are  included  as 
resources  because  they  can  be 
converted  to  cash.  However,  not  all 
resources  can  be  easily  sold.  An 
example  of  such  property  is  “heir 
property"  where  heirs  inherit  undivided 
fractional  interests  in  a  decedent’s 
property  and  the  value  of  the  fractional 
interest  in  the  property  is  less  than  the 
cost  of  selling  the  property. 

At  the  present  time,  property  of  this 
kind  poses  significant  problems  for  both 
State  agencies  administering  the  Food 
Stamp  Program  and  households  applying 
for  benefits.  State  agencies  may  be 
compelled  to  seek  verification  that  the 
household’s  interest  in  the  property  has 
no  fair  market  value.  Moreover,  the 
State  agencies  may  be  faced  with 
questions  of  state  property  and  probate 
law.  Current  regulations  do  not  address 
heir  property  specifically;  rather  the 
regulations  focus  in  general  on  the 
accessibility/inaccessibility  of 
resources. 

Section  1719  of  the  Leiand  Act 
amends  section  5(g)  of  the  Food  Stamp 
Act  to  address  the  problem  of  resource 
determination.  Section  1719  requires  the 
Department  to  promulgate  regulations 
by  which  State  agencies  shall  establish 
standards  for  excluding  resources  that. 
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as  a  practical  matter,  the  household  is 
unlikely  to  be  able  to  sell  for  any 
significant  retiun  because  the 
household's  interest  is  relatively  slight 
or  because  the  cost  of  selling  the 
household’s  interest  would  be  relatively 
great.  Resources  so  identified  would  be 
excluded  as  inaccessible  resources  for 
Food  Stamp  Program  purposes. 

The  House  Committee  report  on  the 
Leland  Act  suggests  that  State  agencies 
may  wish  to  consult  with  legal  or  other 
experts  who  can  provide  the  best 
general  guidance  in  identifying  types  of 
resources  that  are  unlikely  to  produce  a 
significant  cash  return  after  sales  and 
legal  charges.  Further,  the  House  report 
instructs  Ae  Department  to  promulgate 
regulations  that  would  ensure  that  &e 
State  agencies’  standards  are  clear  and. 
to  the  extent  practicable,  are  applied 
uniformly  throughout  the  State.  (House 
Report  No.  101-569  part  1, 101st  Cong., 
2nd  Sess.,  July  3, 1990,  p.  430.) 

In  order  to  comply  with  section  1719 
of  the  Leland  Act,  the  Department  is 
proposing  to  amend  7  CFR  273.8(e]  to 
require  State  agencies  to  develop 
standards  for  identifying  those  l^ds  of 
resources  that  as  a  practical  matter,  can 
be  considered  inaccessible  as  the 
household  is  unlikely  to  be  able  to  sell 
them  for  any  significant  return  because 
the  household’s  interest  is  relatively 
slight  or  because  the  cost  of  selling  the 
household’s  interest  would  be  greater 
than  the  value  of  the  resource.  The 
Department  is  proposing  to  exclude  a 
resource  if  it  cannot  be  sold  for  $2,000  or 
more  and  the  cost  of  selling  the  resource 
is  at  least  75%  or  more  of  the  possible 
sale  price.  This  definition  of  “significant 
return"  seeks  to  meet  the  legislative 
intent  to  simplify  resource 
determination.  'The  new  standards  set 
by  each  State  must  be  clear  and,  to  the 
extent  practical,  applied  uniformly 
throughout  the  State. 

Estimates  in  Lieu  of  Verification  for 
Homeless  Households  With  Shelter 
Costs— 7  CFR  273.9 

Present  rules  regarding  the 
determination  of  allowable  shelter  costs 
are  routinely  applied  to  households  in  a 
fixed  living  situation  but  may  pose 
problems  when  determining  allowable 
shelter  costs  of  homeless  households. 
While  some  homeless  households  often 
have  little  or  no  shelter  costs,  others  can 
incur  significant  shelter  expenses.  If  the 
household  is  living  in  a  homeless 
shelter,  either  public  or  private,  they 
may  or  may  not  be  paying  a  fee  to  stay 
there.  Some  homeless  households  may 
be  “doubling  up"  with  family  and 
friends  until  they  can  find  permanent 
accommodations.  In  such  situations, 
they  may  be  allowed  to  stay  at  no  cost 


or  charged  for  part  of  the  rent  and/or 
utility  costs.  When  they  do  pay  for  part 
of  the  rent  and/or  utility  costs,  the 
household  may  have  little  or  no 
documentation  to  verify  shelter 
payments.  Determining  shelter  costs  for 
homeless  households  is  further 
complicated  by  the  fact  that  their 
expenses  may  vary  month-to-month.  For 
example,  a  household  may  be  in  a 
relative’s  home  for  pcut  of  a  month,  and 
in  a  homeless  shelter  for  the  other  part 

Section  1737  of  the  Leland  Act 
amends  section  11(e)(3)(E)  of  the  Food 
Stamp  Act  to  require  the  ^cretary  to 
prescribe  rules  requiring  State  agencies 
to  develop  standard  estimates  of  the 
shelter  expenses  that  may  reasonably 
be  expected  to  be  incurred  by 
households  in  which  all  members  are 
homeless  but  which  are  not  receiving 
fi'ee  shelter  throughout  the  month. 
Section  1737  also  provides  that  the 
Secretary  may  issue  regulations  to 
preclude  the  use  of  the  standard  shelter 
estimate  for  homeless  households  with 
extremely  low  shelter  costs.  A  State 
agency  would  use  the  estimates  in 
determining  the  Food  Stamp  allotments 
to  the  households,  unless  a  household 
verifies  higher  expenses. 

Upon  reviewing  section  1737  in 
preparing  the  proposed  rule,  the 
Department  believes  it  should  provide 
specific  regulatory  guidelines  for  State 
agencies  in  this  area  as  it  could  be 
difficult  for  each  State  agency  to  gather 
the  data  necessary  to  obtain  shelter  cost 
estimates  and  the  number  of  homeless 
households  eligible  for  food  stamps  in 
its  State  which  would  enable  State 
agencies  to  develop  standard  shelter 
estimates.  Under  the  proposed 
regulation  State  agencies  may  opt  to 
gather  the  data  necessary  to  obtain 
shelter  cost  estimates  for  homeless 
households.  The  maximum  shelter  cap 
will  be  an  eunount  equal  to  50%  percent 
of  the  FY 1991  maximum  shelter 
deduction  for  non-disabled/non-elderly 
households  applicable  for  use  in  a  State. 
The  Department  is  interested  in 
obtaining  data  or  survey  information 
fivm  State  agencies  on  shelter  costs  for 
homeless  households. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  273.9(d)(5)  by 
adding  a  new  paragraph  (B)  that 
provides  for  a  standard  shelter  expense 
estimate  that  is  equal  to  50  percent  of 
the  Food  Stamp  Program’s  ihi  1991 
maximum  shelter  cap  for  non-disabled/ 
non-elderly  households  ($93).  The 
standard  shelter  expense  estimate 
would  apply  only  to  those  households 
which  do  incur  a  shelter-related  expense 
during  the  month.  Households  whidi 
receive  free  housing  and  utilities 


throughout  the  month  shall  not  be 
eligible  for  the  standard  shelter  expense 
estimate  deduction.  Moreover,  homeless 
households  with  shelter  costs  higher 
than  the  standeutl  shelter  expense 
estimate  will  need  to  verify  these  shelter 
costs  if  they  want  to  have  such  costs 
used  in  calculating  their  entitlement  to 
an  excess  shelter  deduction.  If  there  is 
no  such  verification,  the  standard 
shelter  expense  estimate  will  be  used. 

Section  1737  of  the  Leland  Act  also 
presents  the  Department  with  the  option 
of  developing  rules  that  would  preclude 
homeless  households  with  low  shelter 
costs  from  claiming  the  standard  shelter 
expense  estimate.  The  House  Committee 
report  on  the  Leland  Act  states  that  the 
homeless  population  is  often  ill- 
equipped  to  deal  with  the  complexity  of 
the  food  stamp  application  process. 
Thus,  one  of  the  purposes  of  section 
1737  is  to  reduce  the  paperwork  for 
homeless  households  in  relation  to 
shelter  expenses.  (House  Report  No.lOl- 
569  part  1, 101st  Cong.,  2nd  ^ss.,  July  3, 
1990,  p.425).  For  this  reason,  the 
Department  has  decided  not  to  issue 
relations  to  preclude  homeless 
households  with  extremely  low  shelter 
costs  from  claiming  the  standard  shelter 
expense  estimate.  Homeless  households 
claiming  higher  shelter  expenses  will  be 
given  the  standard  shelter  expense 
estimate  unless  the  household  verifies 
the  higher  shelter  expenses.  By  using  the 
standard  shelter  expense  estimate  for  all 
homeless  households  with  shelter 
expenses,  the  Department  believes 
Program  administration  would  be 
simplified  and  the  paperwork 
requirements  for  the  affected  homeless 
households  woiild  be  lessened. 

Disaster  Provision  of  the  Leland  Act 

Section  1720  of  the  Leland  Act 
amended  section  5(h)  of  the  Food  Stamp 
Act  to  require  the  Secretary  to  issue 
regulations  providing  emergency  food 
stamp  benefits  to  eligible  households  to 
replace  food  destroyed  in  a  disaster. 

The  emergency  allotments  would  be 
equal  to  the  value  of  food  actually  lost 
in  a  disaster  up  to  a  limit  approved  by 
the  Secretary  not  greater  than  the 
applicable  maximum  monthly  allotment 
for  the  household  size.  Section  1720  also 
provides  that  the  Secretary  shall  adjust 
reporting  and  other  application 
requirements  to  be  consistent  with  what 
is  practicable  under  actual  conditions  in 
an  affected  area,  taking  into 
consideration  the  availability  of  the 
State  agency’s  offices  and  personnel  and 
any  damage  to  or  disruption  of 
transportation  and  communication 
facilities.  These  requirements  are 
consistent  with  current  policy  and.  by 
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their  nature,  can  only  be  implemented 
through  evaluation  of  the  circumstances 
associated  with  a  specific  disaster. 
Therefore,  no  new  regulatory  language 
is  being  proposed  to  impdement  section 
5(h)(3KB)  of  the  Food  Standi  Act 

Accordingly,  the  Depeurtment  is 
proposing  to  add  a  new  paragraph  to  7 
CFR  280.1  to  provide  fw  emergency 
allotments  to  eligible  households  to 
replace  food  destroyed  in  a  disaster. 
The  value  of  the  emergency  allotments 
would  be  equal  to  the  value  of  food 
actually  lost  and  shall  not  be  greater 
than  tim  appIicaUe  maximum  monthly 
food  stamp  allotment  for  the  household 
size.  Conforming  language  is  also  being 
added  to  7  CFR  274.6(bK3). 

List  of  Subjects: 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Clahns,  Pood  stamps. 
Fraud,  Grant  programs-sodal  programs. 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements.  Soda! 
security.  Students. 

7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud,  Grant 
program-social  programs.  Reporting  and 
recordke^ing  requirements. 

7  CFR  Part  280 

Disaster  assistance.  Pood  stamps. 
Grant  programs-social  programs, 

Indians. 

Accordingly,  7  CFR  parts  273,  274,  and 
280  are  proposed  to  be  amended  as 
follows: 

(1)  The  authority  citation  of  parts  273i, 
274  and  280  continues  to  read  as  follows; 

Autfaotily:  7  U.SjC.  2011-2031. 

PART  273-CEnTinCATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  1 273.8,  a  new  paragraph  (eKl8) 
is  added  to  read  as  fdlows: 


§  27&A  Raseurca  aiigibiitty  standarda. 
***** 

(e)  Extrusions  from  resources.  *  *  • 

(18)  Resources  diat  households  are 
unable  to  sell  for  any  significant  return 
because  the  household’s  interest  is 
relatively  slight  or  because  the  cost  of 
selling  the  resource  would  be  relatively 
great.  These  excluded  resources  are 
those  with  fui  expected  sale  price  of 
$2,000  or  less  wlmre  the  cost  of  selling 
the  resource  exceeds  75%  of  the 
expected  sale  price.  State  agencies  shall 
develop  dear  and  uniform  standards  for 
identifying  the  costs  likdy  to  be 
associated  with  the  sale  of  various  types 
of  resources  and  the  likdy  gross  valw 
of  such  resources  as  a  guide  fern 
recipients  and  certification  workers  to 
follow  in  determining  whether  or  not  a 
resource  is  accessible. 

*  *  «  ♦  * 

3.  In  §  273.9  paragraph  (d)(5), 
introductory  text  and  paragrafrfis  (d)(5) 
(i)-{v)  are  ri^esignated  as  paragraph 
(d)(5)  (i)  introductory  text  and 
paragraphs  (d)(5)(i)  (A)-(E)  and  a  new 
paragraph  (^5)(ii)  is  add^. 

The  action  reads  as  follows: 

§  273.9  Income  and  deductions. 
***** 

(d)  Income  deductions.  *  *  * 

(5)  Shelter  costs.  *  *  * 

(ii)  State  agencies  shall  use  a  standard 
shelter  expense  estimate  for  homeless 
households  where  all  members  are 
homeless  and  are  not  receiving  free 
shelter  throughout  the  calendar  month. 

If  State  agencies  opt  to  develop  their 
own  standard  shelter  expense  estimate, 
the  estimate  must  be  consistent  with 
area  shelter  costs.  If  the  State  agency 
does  not  develop  its  own  standard 
shelter  expense  estimate,  then  the 
standard  shelter  expense  estimate  riiall 
be  an  amount  equal  to  50  percent  of  the 
Food  Stamp  Pro^am’s  FY  1991 
maximum  shelta  cap  for  non-elderiy, 
noo-dtsabled  households  ($93).  All 


homeless  househtdds  which  incur 
shelter  costa  shall  be  eligible  for  the 
standard  shelter  expense  estimate.  The 
standard  shelter  expense  estimate  shall 
be  used  in  calculating  the  shelter 
deduction  for  homeless  households. 
Homeless  households  claiming  shelter 
costs  higher  than  die  standard  shelter 
expense  estimate  shall  be  given  the 
shehn  estimate  as  the  shelter  deduction 
uitless  the  higher  shelter  costs  are 
verified.  Homeless  households  which 
incur  no  shelter  costs  throughout  the 
month  shall  not  be  eligible  for  the 
standard  shelter  expense  estimate. 
***** 

PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

4.  In  §  274.6,  paragraph  (b)(3)  is 
amended  by  adding  the  words  "Except 
for  households  certified  under  7  CFR 
280,’*  to  the  beginning  of  the  first 
sentmice. 

PART  280— EMERGENCY  FOOD 
ASSISTANCE  FOR  VICTIMS  OF 
DISASTERS 

5.  Sectiem  280.1  is  amended  by  editing 
two  new  sentences  to  the  end  of  the 
section  to  read  as  follows: 

§  280.t  Interim  disaster  procedures. 

*  *  *  In  additicHi  to  establishing  - 
temporary  emergency  standards  of 
eligibility,  the  Secretary  shall  provide 
for  emergency  allotments  to  eligible 
households  to  replace  food  destroyed  in 
a  disaster.  Such  emergency  allotments 
would  be  equal  to  the  value  of  the  food 
actually  tost  in  such  disaster  but  not 
greater  than  the  applicable  maximum 
monthly  allotment  for  the  household 
size. 

Dated:  August  2, 1991. 

Betty  )o  Nelson, 

Administrator. 

(FR  Doc.  91-189G2  RIed  8-6-91;  11*9  am) 
BILUNG  CODE  34t0-30-W 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Final 
Priorities 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  priorities  for  the 
National  Institute  on  Disability  and 
Rehabilitation  Research. 

summary:  The  Secretary  of  Education 
announces  final  funding  priorities  under 
the  National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1991-1992  for  a  program  of 
activities  to  support  the  implementation 
of  the  Americans  With  Disabilities  Act 
(ADA). 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Esquith,  National  Institute  on 
Disability  and  Rehabilitation  Research 
(Telephone:  (202)  732-5801).  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-5316  for  TDD  services. 
SUPPLEMENTARY  INFORMATION: 

Authority  for  the  dissemination  of 
information  that  will  assist  in  improving 
the  lives  of  individuals  with  disabilities 
is  contained  in  sections  202  and  204  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  The  specific  provisions 
regarding  the  establishment  of  the 
projects  that  will  assist  in  the 
implementation  of  die  ADA  are  included 
in  the  Home  and  Senate  Repents 
accompanying  the  Appropriations  bills 
for  the  Departmmits  of  Labor,  Health 
and  Human  Services,  and  Education  for 
Fiscal  Year  1991. 

On  May  21, 1991,  the  Secretary 
published  proposed  priorities  for  this 
program  in  the  Federal  Register  at  56  FR 
23336.  The  Department  received  thirty- 
nine  comments,  most  of  which  were 
supportive  of  the  proposed  priorities. 
Several  commenters  made  suggestions 
for  the  operation  of  the  program  that 
NIDRR  will  implement  through  the 
administration  of  the  program.  A 
summary  of  these  comments,  and  the 
Secretary’s  responses  to  them,  are 
included  as  an  appendix  to  this  notice. 
No  changes  were  made  to  the  priorities 
as  published. 

NIDRR  announces  the  priorities  for 
projects  and  the  special  selection 
criteria  for  these  awards  in  this  notice. 
The  projects  will  be  supported  under  the 
Knowledge  Dissemination  and 
Utilization  Program.  Under  this  program. 


awards  are  made  to  public  and  private 
nonprofit  and  for-profit  agencies  and 
or3anizatk)iM,  including  institutiam  of 
hi^er  education,  Indian  tribes,  and 
tribal  organizations.  NIDRR  may  make 
awards  for  up  to  60  months,  through 
grants  or  cooperative  agreements. 
NIDRR  regulations  authorize  the 
Secretary  to  establish  priorities  tqr 
reserving  funds  to  support  partiadar 
activities  (see  34  CFR  355.32).  NIEKtR 
announces  the  following  absolute 
priorities,  as  authorized  by  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
S  75.105(c)(3).  Only  applications  tibat  are 
responsive  to  these  priorities  can  be 
funded.  The  publication  of  these  fnndiiig 
priorities  does  not  bind  the  Department 
of  Education  to  fund  projects  under  any 
or  ail  of  these  priorities,  except  as 
otherwise  provided  by  statute.  Funding 
of  particular  projects  depends  on  tbe 
quality  of  the  applications  rec«ved  and 
the  funds  available. 

In  this  notice,  NIDRR  aimounces 
priorities  for  three  types  of  projects. 
There  are  two  priorities  to  estaUi^ 
national  peer  training  projects  to 
enhance  the  capacity  of  persons  witfi 
disabilities  and  their  organizations  to 
facilitate  die  implementation  of  the 
ADA;  there  are  three  priorities  for 
projects  to  develop  and  test  tecFmical 
assistance  and  training  programs  in 
three  areas  of  the  Act;  and  a  priority 
that  presses  ten  Regional  Disability 
and  Business  Accommodation  CUntera 
(RDBACs)  that  would  focus  on  providing 
information  and  technical  assistance  to 
employers  and  other  covered  entities  to 
facilitate  appropriate  implementation  of 
the  ADA,  successful  employment 
outcomes  for  individuals  with 
(Usabilities,  and  greater  accessibifity  in 
public  accommo^tions. 

Final  Priorities 

Background 

Since  its  establishment  in  197IL  the 
National  Institute  on  Disability  and 
Rehabilitation  Reseaich  (NIDRR; 
formerly  the  National  Institute  of 
Handicapped  Research)  has  supported 
research  to  improve  the  employment 
status  and  promote  the  independence  of 
persons  with  disabilities.  Along  with 
other  reseaith  initiatives,  NIDRR  has 
supported  research  addressing 
accessible  environments,  assistive 
technology,  job  accommodation 
strategies,  worksite  modificatioos, 
information  dissemination  and 
utilization  techniques,  independent 
living,  empowerment  and  self¬ 
representation,  and  the  nature  of  various 
specufic  disabilities. 


Public  Law  101-336,  the  Americans 
urith  Disabilities  Act  (ADA),  was 
esacted  on  July  26, 1990,  and  prohibits 
(fiscrimination  against  individuals  with 
disabilities  in  employment,  public 
accommodations,  transportation.  State 
and  local  government  services,  and 
tdccommimications.  'The  ADA  requires 
a  number  of  Federal  agencies  to  issue 
regulations  and  undertake  technical 
assistance  efforts.  In  most  cases,  the 
ADA  requires  responsible  agencies  to 
issue  their  final  regulations  within  one 
year  of  the  date  of  enactment  and 
(ievelop  technical  assistance  manuals 
and  make  them  available  no  later  than 
180  days  after  the  final  regulations  have 
been  pablished.  Because  of  NlDRR’s 
experience  in  supporting  information 
(fissemination  and  technical  assistance 
on  issues  related  to  disability,  and  its 
information  base  of  knowledge  resulting 
firem  NIDRR-supported  research  and 
demonstration  efforts.  Congress 
provided  additional  funds  to  NIDRR  for 
FY 1991  to  support  a  technical 
enistance  initiative  related  to  the 
inqilementation  of  the  ADA. 

The  Senate  Report  accompanying  the 
Departments  of  I^bor,  Health  and 
Himan  Services,  and  Education,  and 
Related  Agencies  Appropriation  Bill, 
1991  (Senate  Report  No.  101-516)  frames 
PODRR's  task  in  broad  terms,  referring 
to  funding  for  “technical  assistance 
related  to  implementation  of  the 
Americans  with  Disabilities  Act.’*  The 
Hooae  Appropriations  Report  (H.R.  101- 
691)  Is  more  specific  and  oriented  to 
employment,  directing  NIDRR  to  fund 
***  *  *  up  to  ten  new  regional  centers  on 
disability.  The  primary  focus  of  this  new 
program  is  to  ensure  that  information 
atnd  expertise  6ne  available  on  how  to 
make  reasonable  accommodations  for 
disabled  employees  in  the  work  setting.” 
The  Conference  Report  did  not  discuss 
die  issue. 

As  suggested  by  the  House  in  its  1991 
^{Htipriations  Report,  NIDRR  has 
consulted  with  a  range  of  relevant 
Federal  agencies,  including  the 
Department  of  Justice,  the  Equal 
Employment  Opportunity  Commission, 
the  President’s  Committee  on  the 
Brapkiyment  of  People  with  Disabilities, 
and  the  National  Coimcil  on  Disability, 
as  well  as  with  representatives  from 
bnsiness  and  disability  organizations,  to 
develop  a  responsive  and  meaningful 
program  that  will  complement  the 
planned  efforts  of  other  public  and 
private  agencies.  These  priorities  were 
developed  on  the  basis  of  these 
consultations  along  with  references  to 
NlDRR’s  existing  knowledge  base  of 
disabiKty-related  information.  NIDRR 
intends  to  continue  to  coordinate 
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activities  under  this  program  with  other 
Federal  agencies  and  with  other  public 
and  private  initiatives  to  implement  the 
ADA. 

In  response  to  the  Qjngressional 
directives  and  the  needs  expressed  by 
the  representatives  of  disability  and 
business  organizations  that  NIDRR  has 
consulted.  NIDRR  will  establish  a 
program  of  regional  centers — the 
Regional  Disability  and  Business 
Accommodation  Centers  (RDBACs) — 
that  will  address  a  wide  range  of  issues 
related  to  implementation  of  the  ADA, 
but  will  place  particular  emphasis  on 
employment  and  public  accommodation 
issues.  At  the  same  time,  NIDRR  will 
support  three  projects  to  produce  a  core 
set  of  training  materials,  resources,  and 
references  that  will  be  used  by  the 
centers  in  their  technical  assistance 
efforts  and  by  others  providing  training 
and  technical  assistance  related  to  the 
empIo}rment,  public  accommodations, 
and  telecommunications  requirements  of 
the  ADA.  In  addition,  NIDRR  will 
support  two  national  peer  training 
projects  aimed  at  enhancing  the 
knowledge  of  the  ADA  and,  thereby,  the 
capacity  of  organizations  of  and  for 
persons  with  disabilities,  as  well  as  the 
capacities  of  individuals  with 
disabilities,  to  facilitate  the 
implementation  of  the  ADA. 

Table  of  Contents 

National  Peer  Training  Projects 

Local  Capacity-Building  in  Independent 
Living  Centers 

Peer  and  Family  Training  Network 
Materials  Development  Projects 

Accessibility/I^blic  Accommodation 

Employment 

Communication  and  Telecommunication 
Regional  Disability  and  Business 
Accommodation  Centers 

Priorities  for  National  Peer  Training 
Projects 

NIDRR  believes  that  the  full  potential 
of  the  ADA  can  be  realized  only  if  the 
individuals  who  are  protected  under  the 
Act  are  aware  of  the  provisions  of  the 
law  and  of  their  rights  and 
responsibilities  under  the  Act.  Further, 
persons  with  disabilities  and 
organizations  of  and  for  individuals  with 
disabilities  have  both  an  incentive  to 
see  the  law  successfully  implemented 
and  the  experience  and  knowledge  to 
facilitate  that  implementation. 

Applicants  for  peer  training  projects 
must  present  a  plan  that  describes  a 
national  target  population,  equitably 
dispersed  geographically  throughout  the 
naUon,  for  the  training,  presents  a 
method  for  reaching  a  diverse  target 
population,  describe  types  of  training 
approaches,  which  may  include  training- 
the-trainers,  multimedia  designs. 


providing  training  at  national.  State,  or 
regional  meetings  of  organizations 
representing  the  target  pi^ulation,  or 
other  approaches  that  maximize  impact 
with  the  available  resources.  Applicants 
must  detail  their  plans  for  dissemination 
and  utilization  of  their  products  as  well 
as  evaluation.  Applicants  for  these 
projects  must  provide  evidence  that  they 
include  individuals  with  disabilities  or 
their  family  members  or  representatives 
in  all  aspects  of  the  planning, 
management  implementation,  and 
evaluation  of  the  training  activity. 
Applicants  must  identify  key  staff  that 
are  available  and  will  be  assigned  as 
project  staff.  Grantees  will  be  expected 
to  submit  reports  and  materials  to 
NIDRR,  the  National  Rehabilitation 
Information  Center  and  other 
appropriate  clearinghouses. 

Peer  Training  for  Local  Capacity- 
Building  in  Independent  Living  Centers 

It  is  imperative  that  we  take 
advantage  of  existing  resources  in  local 
communities  and  develop  their  capacity 
to  facilitate  the  smooth  implementation 
of  the  ADA  There  are  over  400 
Independent  Living  centers  (ILCsj  in  the 
United  States  that  emphasize  consumer 
control  and  peer  services.  These  ILCs 
are  natural  resources  that  will  have  an 
awareness  of  the  ADA  and  a  strong 
incentive  to  promote  its  full 
implementation.  However,  ILC  staff, 
peer  associates,  and  volunteers  can  be 
more  effective  in  these  ADA  facilitation 
roles  if  they  develop  a  solid  expertise. 

Applicants  for  funding  under  this 
priority  must  provide  a  plan  for  peer 
training  that  maximizes  the  roles  of 
individuals  with  disabilities  in  the 
planning  and  operation  of  the  training 
program.  Applicants  must  provide 
evidence  of  ^eir  ability  to  have  a 
nationwide  scope,  and  must 
demonstrate  the  availability  of  staff  and 
facilities  to  begin  immediately  to 
implement  the  grant  activities.  The 
project  must  develop  training  materials 
and  auricula  that  applies  to  all 
individuals  with  disabilities  who  are 
covered  under  the  ADA  and  which  can 
be  used  by  all  ILCs. 

A  project  to  be  funded  under  this 
priority  wilL 

•  Provide  training  to  ILC  staff, 
associates,  and  volunteers  on  the 
requirements  of  the  ADA 

•  Provide  the  ILC  staff,  associates, 
and  volunteers  with  general  awareness 
training  on  types  of  accommodations 
that  can  be  made,  innovative 
approaches  to  accommodations,  and 
low  cost  accommodations; 

•  Provide  training  and  technical 
assistance  to  ILC  staff,  associates,  and 
volunteers  to  enhance  their  capacity  to 


deliver  training,  information,  publicity, 
and  educational  programs  in  their 
communities  abont  the  ADA; 

•  Provide  follow-up  and 
reinforcement  of  training,  consultation, 
or  technical  assistance  to  ILC  staff, 
associates,  and  volunteers  as  needed  by 
trainees; 

•  Assist  ILC  staff,  associates,  and 
volunteers  as  needed  by  trainees  to 
select  and  maintain  resource  files  of 
instructional  materials  for  various  types 
of  audiences,  such  as  individuals  with 
various  types  of  disabilities  and  their 
families  or  representatives  and  service 
providers  from  various  service  systems, 
including  in  these  resource  files 
videotapes,  audiocassettes,  visual 
presentations,  posters,  brochures, 
computer  demonstrations,  and  other 
media  presentations; 

•  Provide  training  to  ILC  staff, 
associates,  and  volunteers  in  various 
methods  to  promote  awareness  and 
implementation  of  the  ADA,  such  as 
displays  of  model  accommodations  in 
malls  or  at  fairs,  recognition  and  award 
ceremonies,  use  of  local  media 
presentations,  and  poster  or  essay 
contests; 

•  Provide  training  to  ELC  staff, 
associates,  and  volunteers  on  ways  to 
use  existing  community  facilities  and 
resources,  such  as  commimity  colleges, 
voluntary  associations,  or  public  access 
channels  to  promote  implementation  of 
the  ADA; 

•  Begin  training  of  ILC  staff, 
associates,  and  volunteers  within  three 
months  of  the  grant  award  and  have 
trained  an  adequate  number  of  ILCs  that 
can  respond  to  community  needs  at  the 
effective  dates  of  specific  titles  of  the 
Act;  and 

•  Coordinate  their  technical 
assistance  and  training  activities  with 
those  of  other  agencies  that  provide 
technical  assistance  on  the  ADA  such 
as  the  Equal  Employment  Opportunity 
Commission  and  the  Department  of 
justice,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  and  with  the  Peer  and 
Family  Training  Network  project  the 
Materials  Development  Projects,  and  the 
RDBACs  to  be  funded  under  these 
priorities. 

Peer  and  Family  Training  Networic 

In  order  for  the  potential  benefits  of 
the  ADA  to  be  fully  realized,  the 
intended  beneficiaries  must  be  aware  of 
the  provisions  of  the  statute,  the 
practical  interpretation  of  those 
provisions,  methods  to  facilitate 
implementation  of  the  statute,  and 
sources  of  assistance.  This  priority  is 
intended  to  accomplish  those  objectives 
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by  developing  a  peer  and  family  training 
network  in  which  individuals  with 
disabilities  or  their  parents  or  other 
family  members  will  provide  training  to 
their  peers  throughout  the  country  to 
enhance  their  awareness  of:  (1)  llie 
provisions  of  the  ADA;  (2)  their  rights 
and  responsibilities  under  the  Act;  (3) 
effective  ways  in  which  the 
employment,  public  accommodations, 
and  telecommunication  provisions  of  the 
Act  can  be  implemented;  and  (4)  local 
and  national  resources  available  for 
expert  assistance  in  resolving  issues 
such  as  interpretation,  reasonable 
accommodations,  or  technical  aspects  of 
compliance,  that  may  arise  concerning 
the  implementation  of  the  provisions  of 
the  ADA. 

This  training  network  must  apply 
innovative  approaches  to  the  delivery  of 
training,  including  training-the-trainers, 
training  the  target  population  in  such 
settings  as  organization  meetings  and 
conventions,  supported  employment 
programs,  school  transition  programs, 
parent  and  advisory  groups  involved  in 
special  education  programs,  parent 
outreach  projects,  and  similar  programs 
that  reach  the  target  population.  The 
project  shall  prepare  individuals  with 
disabilities  and  their  family  members  or 
representatives  to  develop  their  own 
skills  and  awareness,  and  also  prepare 
them  to  train  other  groups  in  the 
community,  including  peers  and  covered 
entities.  The  training  may  include 
developing  the  capacity  of  local 
disability  organizations  to  serve  as 
community  resources. 

Applicants  for  support  under  this 
project  must  demonstrate  representation 
of  and  an  ability  to  reach  in^viduals 
with  various  types  of  disabilities — 
including  developmental,  cognitive, 
emotional,  physical,  and  sensory 
impairments — and  their  families. 
Applicants  may  propose  various 
effective  means  of  delivering  the 
training,  including  through  subcontracts 
that  are  made  wiUi  organizations  that 
also  represent  individuals  with 
disabilities  and  their  families.  The 
training  provided  for  under  this  priority 
must  begin  within  three  months  of  the 
grant  award  and  additional  training  and 
related  activities  will  be  phased  in  over 
the  three  year  period  of  the  grant. 

A  project  to  be  funded  under  this 
priority  will: 

•  Provide  training  to  individuals  with 
disabilities  and  their  families,  by 
individuals  with  disabilities  or  family 
members,  on  the  provisions  of  the  ADA 
and  on  methods  to  facilitate  the 
implementation  of  the  ADA; 

•  Train  individuals  with  Usabilities 
and  their  family  members  to  become 
trainers  of  their  peers  and  of  other  key 


individuals  in  their  communities, 
including  employers  and  public  or 
private  service  providers  and 
administrators; 

•  Develop  the  capacity  of 
organizations  of  and  for  individuals  with 
disabilities  to  provide  information, 
training,  technical  assistance,  and 
education  about  the  ADA  within  their 
communities,  particularly  to  p>ersons 
with  disabilities  and  their  families,  or  to 
organizations  representing  individuals 
with  disabilities  or  those  who  provide 
services  to  them; 

•  Coordinate  and  cooperate  with  the 
Peer  Training  for  Local  Capacity- 
Building  in  Independent  Living  Centers 
project,  the  Materials  Development 
Projects,  and  the  RDBACs  described  in 
this  notice,  and  share  information  with 
these  and  other  relevant  entities;  and 

•  Coordinate  their  technical 
assistance  and  training  activities  with 
those  of  other  agencies  that  provide 
technical  assistance  on  the  ADA,  such 
as  the  Equal  Employment  Opportunity 
Commission,  the  Department  of  justice, 
and  the  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

Selection  Criteria 

The  regulations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program,  34  CFR  355,  apply 
to  these  priorities.  However,  because  of 
the  specialized  natiire  of  these  activities 
and  the  potential  importance  of  these 
projects  to  the  successful 
implementation  of  the  Americans  with 
Disabilities  Act,  NIDRR  has  added 
several  factors  to  the  selection  criteria 
in  34  CFR  350.34  by  which  applications 
under  these  priorities  will  be  evaluated. 
NIDRR  has  added  60  points  to  the 
selection  criteria  for  these  projects,  so 
that  the  maximum  possible  score  for  an 
application  in  S  350.33(e)  is  increased  to 
160  points.  NIDRR  has  distributed  the 
additional  points  as  follows: 

(1)  The  applicant  demonstrates  that 
in^viduals  with  disabilities,  or  where 
appropriate,  their  family  members  will 
plan,  manage,  implement,  and  evaluate 
the  project.  (Weight:  4;  Total  Points:  20} 

(2)  The  applicant  proposes  an 
effective  approach  to  the  timely  delivery 
of  training  in  formats  and  styles  that  are 
accessible  to  individuals  with  a  range  of 
sensory,  communication,  cognitive,  and 
learning  disabilities.  (Weight:  4;  Total 
Points:  20} 

(3)  The  applicant  demonstrates  an 
ability  to  begin  immediate  project 
operations,  demonstrates  that  key  staff 
and  facilities  are  currently  available, 
and  demonstrates  an  ability  to  achieve  a 
comprehensive  nationwide  program 
within  the  three  year  period  of  the 


project.  (Weight:  4;  Total  Points:  20) 
(Approved  by  the  Office  of  Management 
and  Budget  imder  Control  No.  1820- 
0027} 

Priorities  for  Materials  Development 
Projects 

In  order  to  ensure  that  the  RDBACs 
have  high  quality,  uniform  materials  to 
distribute  and  to  make  accessible 
training  materials  available  to  various 
segments  of  the  population  that  need  to 
know  about  the  ADA,  NIDRR  announces 
priorities  for  projects  to  develop  and  test 
new  informational  and  instructional 
materials. 

NIDRR  expects  that  the  target 
audiences  for  the  RDBACs,  as  well  as 
the  other  populations  likely  to  make  use 
of  these  materials,  will  have  a  wide 
range  of  information  processing  styles 
and  interests.  As  a  result,  the  materials 
that  the  RDBACs  distribute  and  the 
training  that  they  provide  must  cover  a 
broad  range  of  topics,  use  a  number  of 
di^erent  visual,  auditory,  and 
experiential  media,  be  available  in  a 
variety  of  accessible  formats,  and  be 
presented  so  as  to  be  understandable  to 
a  range  of  target  audiences  with 
cognitive  or  linguistic  di^erences.  In 
order  to  ensure  the  usefulness  and 
appropriateness  of  the  materials 
developed  by  these  projects,  NIDRR 
requires  that  persons  with  disabilities 
and  their  families  must  be  involved  in 
the  development  of  these  materials  and 
resources  to  the  maximum  extent 
feasible. 

NIDRR  will  support  three  two-year 
grants  or  cooperative  agreements  for 
materials  and  resource  development  and 
testing.  These  materials  and  resources 
will  be  available  to  the  RDBACs  and  to 
the  national  peer  training  projects  for 
reproduction  to  be  distributed  and 
disseminated  regionally  and  nationally. 
They  will  also  be  available  for  use  in 
further  public  information,  technical 
assistance,  and  training  activities 
conducted  by  the  grantees  or  by  other 
interested  entities.  Grantees  will  be 
expected  to  submit  reports  and 
materials  to  NIDRR,  the  National 
Rehabilitation  Information  Center  and 
other  appropriate  clearinghouses. 

Using  a  variety  of  media,  these 
grantees  will  develop  materials  and 
resources  for  use  by,  and  with, 
employers,  disability  organizations, 
commercial  establishments,  labor 
unions.  State  and  local  government 
agencies,  service  providers,  volimtary 
organizations,  and  the  general  public.  In 
addition,  the  grantees  will  develop 
training  materials  that  can  be  used  by 
trainers,  employers,  and  disability 
groups.  These  materials  and  resources 
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will  include,  but  not  be  limited  to: 
Checklists,  self-assessment  guides, 
videotapes,  audiotapes,  self-guided 
instructional  materials,  information 
guides,  manuals,  curricula,  and 
reference  lists.  The  products  of  the 
grants  must  be  developed  in  a  variety  of 
media  and  formats  so  as  to  be 
understandable  by  a  wide  audience  with 
varying  information  processing  styles 
and  abilities.  Each  of  the  materials 
developed  by  the  grants  must  be  field- 
tested  prior  to  find  production.  In  order 
for  these  materials  to  have  maximum 
impact  on  the  implementation  of  the 
ADA  NIDRR  requires  that  grantees  be 
capable  of  producing  high  quality 
materials  in  a  short  time  period,  and  be 
able  to  complete  initial  materials  in  the 
first  three  months  of  the  projects. 

NIDRR  announces  three  priority  areas 
for  materials  development  projects  and 
intends  to  make  one  award  in  each  of 
the  three  areas:  (1)  Accessibility  and 
public  accommodation;  (2)  employment; 
and  (3)  communication  and 
telecommunication.  NIDRR  has 
identified  four  primary  target  audiences 
for  the  materials  and  resources  grants 
and  recognizes  that  numerous 
secondary  target  audiences  exist.  These 
four  principal  audiences  are:  Persons 
with  disabilities  and  their  families; 
employers;  public  and  private  entities 
that  operate  public  accommodations; 
and  public  and  private  service 
providers.  Some  of  the  secondary  target 
populations  include  health  care 
providers,  educators,  journalists,  and 
the  general  public.  Each  of  the  grantees 
must  ensure  that  its  products  are 
tailored  to  the  primary  target  audiences 
identified  by  NIDRR. 

I.  Accessibility  and  Public 
Accommodation 

The  concepts  of  accessibility  and 
public  accommodation  must  be  viewed 
within  the  context  of  implementing  the 
ADA  Examples  of  issues  that  are  likely 
to  emerge  include:  the  accessibility  of 
places  of  public  accommodation— e.g., 
stores,  restaurants,  hotels:  the 
accessibility  of  public  facilities  owned 
and  operated  by  State  and  local 
governments — e.g.,  paries,  museums, 
ofiice  buildings;  and  the  adaptation  of 
equipment,  instructions,  guidelines,  and 
informational  materials  used  by  health 
care  providers.  The  primary  target 
audiences  for  diis  material  are  the 
general  business  community  and  State 
and  local  governments. 

The  project  to  be  funded  under  this 
priority  will: 

•  Develop  or  identify  and  adapt  self- 
administercld  survey  guides,  checklists, 
and  other  instruments  that  can  be  used 
by  the  target  audiences  to  evaluate  the 


accessibility  of  a  facility  to  individuals 
of  all  ages  with  disabilities  arul  have 
these  materials  in  trial  application 
within  three  months  of  the  date  of  the 
award; 

•  Develop  or  adapt  training  materials 
and  resources  that  will  enhance  the 
skills  and  ability  of  the  recipients  of  the 
technical  assistance  or  training  to  make 
an  environment,  function,  or  service 
accessible  to  persons  of  all  ages  with 
disabilities,  and  place  at  least  some  of 
these  materials  into  trial  applications 
within  six  months  of  the  date  of  the 
award; 

•  Develop  or  package  information  on 
design  alternatives  for  renovations, 
refurbishing,  refurnishing,  or 
construction,  including  low-cost  options, 
and  begin  trial  application  of  these 
materials  within  nine  months  of  the  date 
of  the  award; 

•  Pilot  test  the  materials  developed 
on  appropriate  target  audiences,  which 
in  all  cases  must  include  individuals 
with  various  types  of  disabilities  and 
representatives  of  covered  entities, 
evaluate  their  effectiveness,  and  modify 
the  materials  as  needed; 

•  Coordinate  die  development, 
repackaging,  and  dissemination  of 
material  with  the  Architectural  and 
Transportation  Barriers  Compliance 
Board,  the  Department  of  Justice,  and 
other  agencies  that  provide  technical 
assistance  on  the  public 
accommodations  provisions  of  the  ADA; 

•  Assure  that  all  materials  are 
developed  in  more  than  one  format  to 
accommodate  various  Individual 
communication  modes; 

•  Provide  copies  of  all  materials  along 
with  a  final  report  to  NIDRR  and  file  the 
final  report  with  the  National 
Rehabilitation  Information  Center 
(NARIC);  and 

•  Coordinate  their  technical 
assistance  and  training  activities  with 
those  of  other  agencies  that  provide 
technical  assistance  on  the  ADA  such 
as  the  Equal  Emplojmient  Opportunity 
Commission  and  the  Department  of 
Justice. 

(2)  Employment 

The  ADA  establishes  a  number  of 
important  safeguards  regarding  the 
emplosrment  of  a  person  with  a 
disability.  These  provisions  affect  the 
entire  continuum  of  employment  fi*om 
initial  activities  such  as  job 
development  recruitment  and 
interviewing,  through  all  aspects  of 
employment  inclutfing  the  use  of 
reasonable  accommodations,  employee 
benefits,  and  job  structure  and  retention. 
In  order  for  these  safeguards  to  promote 
opportunities  for  mnployment, 
employers  and  persons  with  disabilities 


need  information,  training,  and 
materials  that  will  enable  them  to 
transform  the  ADA's  safeguards  into 
routine  business  practices.  To  meet  the 
requirements  of  the  ADA.  employers 
will  need  to  be  flexible  and  resourceful 
regarding  job  accommodations  that  do 
not  result  in  undue  hardship;  must  be 
familiar  with  the  array  of  job  and 
employment  strategies  and  have  a 
readily  available  pool  of  expertise  and 
information  about  existing  technology 
and  strategies  for  individuals  of  all  ages. 

The  ADA  is  expected  to  lead  to 
increased  employment  among  persons 
with  disabilities,  and  as  a  re^t  a  wider 
audience  of  employers  will  need 
information  addressing  workplace 
issues  relating  to  employees  with 
disabilities.  Ibese  include,  among 
others,  issues  of  employee  benefits, 
insurance  coverage,  labor  relations,  tax 
incentives,  promotions,  job  retention, 
and  physical  accommodations  at  the 
workplace. 

The  principal  target  populations  for 
these  materials  are  individual  employers 
and  employer  organizations,  indMduals 
with  disabilities  and  their  organizations, 
vocational  rehabilitation  agencies, 
insurance  providers,  and  State  and  local 
governments. 

The  project  to  be  funded  under  this 
priority  will: 

•  Develop  training  programs, 
materials  and  resources,  or  repackage 
appropriate  existing  materials,  that 
address  job  structuring,  advertising,  job 
recruitment  interviewing,  testing,  drug 
testing,  medical  examinations,  assessing 
job  qualifications  and  hiring  in  order  to 
attract  and  retain  qualified  persons  with 
disabilities,  emphasizing  low-cost 
options,  and  begin  the  trial  application 
of  some  of  these  materials  within  three 
months  of  the  award; 

•  Develop  training  programs  that 
include  model  interview  guides  and  job 
descriptions  as  well  as  a  model  process 
for  developing  job  descriptions  and 
establishing  job  qualifications,  and 
begin  trial  application  of  some  of  these 
materials  within  three  months  of  the 
award; 

•  Develop  training  programs, 
materials,  resources,  strategies  and 
models  addressing  work  schedules,  job 
analysis,  job  restructuring,  and  job 
reassignment,  and  begin  trial 
applications  v.ithin  six  months  of  the 
award; 

•  Develop  trainiig  programs, 
materials,  and  resources  addressing 
retooling,  specialized  equipment, 
auxiliary  aids,  assistive  devices,  and 
assistive  services,  with  emphasis  on 
low-cost  options  and  funding  resources, 
and  place  these  materials  into  trial 
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applications  within  nine  months  of  the 
award; 

•  Develop  training  programs, 
materials,  and  resources  that  address 
workers’  compensation,  tax  incentives, 
liability  insurance,  health  insurance, 
medication  at  the  workplace,  employee 
benefits,  and  labor  relations  as  they 
relate  to  employees  with  disabilities, 
and  begin  trial  applications  of  these 
materials  within  nine  months  of  the 
award; 

•  Pilot  test  the  materials  developed 
on  appropriate  target  audiences,  which 
in  all  cases  must  include  individuals 
with  various  types  of  disabilities  and 
representatives  of  covered  entities, 
evaluate  their  effectiveness,  and  modify 
the  materials  as  needed; 

•  Assure  that  all  materials  are 
developed  in  more  than  one  format  to 
accommodate  various  individual 
communication  modes; 

•  Provide  copies  of  all  materials  along 
with  its  final  report  and  ffle  the  final 
report  with  the  National  Rehabilitation 
Information  Center  (NARIC);  and 

•  Coordinate  with  the  Equal 
Employment  Opportunity  Commission, 
the  Rehabilitation  Services 
Administration,  the  President’s 
Committee  on  Employment  of  People 
With  Disabilities,  the  Job 
Accommodations  Network  [JAN)  and 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  in  the 
development  and  repackaging  of 
materials. 

3.  Accessibility  in  Communications 

The  relationship  between  opportunity 
and  communication  is  clearly 
recognized  in  the  ADA.  While  our 
potential  ability  to  overcome  barriers  to 
communication  is  substantial,  the 
successful  implementation  of  the 
communication  requirements  of  the 
ADA  will  depend  on  the  extent  to  which 
the  public  is  educated  as  to  not  only  the 
communication  problems  facing  persons 
with  disabilities,  but  also  the  variety  of 
strategies  and  technologies  available  to 
solve  those  problems.  'The  target 
audiences  for  this  project  will  be  public 
and  private  operators  of  public 
accommodations,  individuals  with 
disabilities  and  their  families.  State  and 
local  governments,  and  public  and 
private  service  providers. 

The  project  to  be  funded  under  this 
priority  will: 

•  Develop  training  programs, 
materials,  resources,  and  strategies 
addressing  telecommunication 
(including  telephone  relay  systems), 
sensory  aids,  safety/emergency 
conununication  systems,  signage, 
alternative  methods  of  communication. 


and  assistive  technology,  with  emphasis 
on  low-cost  options; 

•  Pilot  test  the  materials  developed 
on  appropriate  target  audiences,  which 
in  all  cases  must  include  individuals 
with  various  types  of  disabilities, 
including  auditory  and  visual 
disabilities,  evaluate  their  effectiveness, 
and  modify  the  materials  as  needed; 

•  Assure  that  all  materials  are 
developed  in  more  than  one  format  to 
accommodate  various  individual 
communication  modes; 

•  Coordinate  with  the  Federal 
Communications  Commission  and  other 
relevant  agencies  in  the  development 
and  dissemination  of  materials;  and 

•  Provide  copies  of  all  materials  along 
with  its  final  report  and  file  the  final 
report  with  the  National  Rehabilitation 
Information  Center  (NARIC) 

Selection  Criteria 

The  regulations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program,  34  CFR  355,  apply 
to  these  priorities.  However,  because  of 
the  specialized  nature  of  these  activities 
and  the  potential  importance  of  these 
projects  to  the  successful 
implementation  of  the  Americans  with 
Disabilities  Act,  NIDRR  has  added 
several  factors  to  the  selection  criteria 
in  34  CFR  350.34  by  which  applications 
under  these  priorities  will  be  evaluated. 
NIDRR  has  added  60  points  to  the 
selection  criteria  for  these  projects,  so 
that  the  maximum  possible  score  for  an 
application  in  $  350.33(e)  is  increased  to 
160  points.  NIDRR  has  distributed  the 
additional  points  as  follows: 

(1)  'The  applicant  proposes  an 
effective  approach  to  the  timely 
development  and  production  of 
materials  and  instructional  content  in 
formats  and  styles  that  are  accessible  to 
individuals  with  a  range  of  sensory, 
communication,  cognitive,  and  learning 
disabilities.  (Weight:  4;  Total  Points:  20) 

(2)  The  applicant  presents  an  effective 
plan  to  pilot  test,  and  evaluate  and 
modify  as  needed,  materials  and 
training  programs  on  appropriate  target 
audiences,  including  individuals  who 
have  various  types  of  disabilities  and 
parents  of  individuals  with  disabilities, 
employers  with  various  sized  work 
forces,  and  appropriate  representatives 
of  service  providers,  business,  labor. 
State  and  local  governments,  and  the 
general  public.  (Weight:  4;  Total  Points: 
20) 

(3)  The  applicant  involves  individuals 
with  disabilities,  parents  or  other  family 
members  of  individuals  with  disabilities, 
as  well  as  representatives  of  the 
covered  entities  and  other  target 
populations,  in  the  design  and  delivery 
of  the  informational  and  instructional 


content  and  format  (Weight:  4;  Total 
Points:  20)  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  1820-0027) 

Priority  for  Regional  Disability  and 
Business  Accommodation  Centers 
(RDBACs) 

'The  ADA  is  expected  to  provide  a 
new  impetus  to  current  efforts  to 
improve  the  employment  status  and 
independence  of  persons  with 
disabilities.  However,  the  full  realization 
of  the  potential  impact  of  the  ADA  on 
the  lives  of  persons  with  disabilities  will 
require  both  education  and  technical 
expertise.  For  example,  the 
implementation  of  the  employment 
provisions  of  the  ADA  (tide  I)  in  an 
efficient  and  cost-effective  manner  is  a 
goal  that  NIDRR  shares  with  the 
business  conununity,  individuals  with 
disabilities,  and  others.  Implementation 
of  the  employment  provisions  of  the 
ADA  could  be  a  complex  process,  since 
the  ADA  not  only  prohibits  policies, 
procedures,  and  activities  that 
discriminate  against  persons  with 
disabilities  but  also  requires  employers 
to  make  “reasonable  accommodations’’ 
to  permit  individuals  with  disabilities  to 
perform  the  “essential  functions’’  of  a 
job.  Similarly,  the  implementation  of 
other  titles  of  the  ADA  is  likely  to 
require  an  understanding  of  the  types  of 
changes  that  are  needed  emd  knowledge 
of  the  range  of  options  available  to 
make  those  changes.  Implementation  of 
the  accessibility  aspects  of  the 
legislation  will  require  a  variety  of 
public  and  private  entities  to  take 
actions  to  make  their  facilities  and 
services  accessible.  The  RDBACs  are 
one  vehicle  to  facilitate  the 
implementation  process. 

A  regional  center  approach  to 
providing  technical  assistance  has  a 
number  of  advantages.  This  approach 
attempts  to  make  an  equitable 
distribution  of  resources  to  all  parts  of 
the  country  and  promotes  the  adaptation 
of  the  content  and  format  of  technical 
assistance  to  the  unique  needs  and 
characteristics  of  a  region. 

NIDRR  intends  to  exploit  the 
advantages  of  the  regional  center 
approach  while  maintaining  consistency 
and  quality  by  providing  all  of  the 
centers  with  a  core  set  of  technical 
assistance  materials,  resources,  and 
references  and  establishing  a  national 
coordinating  body  (the  Technical 
Assistance  Coordinator,  or  TAC)  whose 
function  it  will  be  to  identify  and 
address  issues,  needs,  and  expertise 
that  emerge  in  a  number  of  regions. 

NIDRR  expects  that  the  RDBACs  will 
perform  four  basic  functions: 
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disseminate  information;  provide  direct 
technical  assistance;  where  appropriate, 
provide  referrals  for  specialized 
information  and  technical  assistance; 
and  conduct  training  for  interested  and 
a^ected  parties.  The  RDBAC  will  carry 
out  these  functions  at  the  request  of  a 
potential  client  as  well  as  on  a  proactive 
basis  depending  upon  the  needs  of  a 
locality  or  region. 

NIORR  believes  that  in  order  for  the 
RDBACs  to  be  successful  they  must 
establish  networks  involving  the 
business  and  disability  communities  in 
their  activities,  as  well  as  linkages  to 
State  and  local  governments,  service 
providers,  and  other  relevant 
populations  of  potential  information 
users.  NIDRR  believes  that  the  operation 
of  a  successful  RDBAC  is  likely  to 
require  the  cooperation  and 
collaboration  of  both  organizations  of 
and  for  persons  with  disabilities  and 
covered  entities,  or  organizations 
representing  covered  entities.  Potential 
applicants  are  encouraged  to  consider 
forming  consortia  or  other  joint  efforts. 

This  funding  priority  will  establish,  by 
grant  or  cooperative  agreement,  one 
Regional  Disability  and  Business 
Accommodation  Center  in  each  of  the 
ten  Federal  regions.  The  RDBAC  may  be 
located  anywhere  within  the  region,  but 
must  provide  evidence  that  the  entire 
region  will  be  covered  by  the  Center's 
activities.  Each  RDBAC  is  encouraged  to 
develop  programs  geared  specifically  to 
the  needs  of  employers,  other  covered 
entities,  and  hufividuals  with  disabilities 
within  its  region,  but  each  RDBAC  must 
provide  a  common  core  of  functions.  In 
providing  information  and  technical 
assistance,  the  RDBAC  and  the  experts 
to  whom  it  makes  referrals  for 
specialized  technical  assistance,  will 
provide  the  client  with  a  range  of 
options  and  will  act  only  in  an  advisory 
capacity;  the  advice  will  not  be 
considered  a  formal  policy  directive  of 
any  Federal  agency,  including  NIDRR. 

Each  RDBAC  will  cooperate  with  the 
materials  development  projects  to  be 
funded  under  this  program  in  providing 
information  about  needs  for  materials 
and  in  helping  to  test  informational  and 
instructional  materials.  Each  RDBAC 
will  cooperate  with  the  technical 
assistance  coordinator  (TAC)  that 
NIDRR  intends  to  establish  t^ugh 
grant  or  contract  that  will  provide 
technical  information  to  the  RDBACs, 
establish  a  networic  for  coordination 
and  information  sharing  among  the 
RDBACs,  and  respond  to  the  RDBACs' 
needs  for  information.  Each  RDBAC  will 
be  expected  to  disseminate  accurate  and 
current  information  as  provided  through 
the  TAC.  Grantees  will  be  expected  to 


submit  reports  and  materials  to  NIDRR. 
the  National  Rehabilitation  Information 
Center  and  other  appropriate 
clearinghouses. 

The  RDBACs  will  be  dynamic 
organizations,  with  a  changing  and 
expanding  scope  of  responsibUities  over 
the  five-year  life  of  the  centers.  The 
centers  initially  will  disseminate 
existing  information,  provide  general 
training  to  organizations  in  their  regions 
about  Ae  requirements  of  the  ADA  and 
promote  the  concepts  and  a  general 
awareness  of  ADA.  They  will  develop 
local  and  regional  netwoiics  and 
establish  a  viable  system  for  the 
delivery  of  Center  activities  throughout 
the  region.  Each  RDBAC  will  develop  a 
local  resource  pool,  including  experts  in 
public  accommodations  and  job 
accommodations.  These  expert  pools 
will  include  rehabilitation  engineers, 
representatives  of  independent  living 
programs,  architects,  representatives  of 
organizations  of  and  for  individuals  with 
disabilities,  management  analysts, 
designers  and  engineers,  and  service 
providers.  The  RDBACS  will  continue 
throughout  their  five-year  spans  to 
provide  general  education  and 
information,  and  will  also  provide, 
either  direcdy  or  through  referrals  or 
brokerage,  hands-on  technical 
assistance  to  covered  entities  that  must 
make  accommodations  for  employees  or 
the  public. 

Each  center  to  be  funded  under  this 
proposed  priority  will: 

•  Provide  general  education  and 
distribute  information  about  the  ADA 
and  disseminate  informational  materials 
that  have  been  developed  by  various 
Federal  and  private  agencies,  including 
the  Architectural  and  Transportation 
Barriers  Compliance  Board,  or  by  the 
materials  development  projects  and  the 
peer  training  projects,  beginning  this 
activity  within  three  months  of  the 
award  of  the  grant; 

•  Provide  information,  using  a  variety 
of  media,  including  materials  developed 
by  the  materials  development  projects  in 
this  program,  and  such  techniques  as 
public  speeches,  graphic  and  audio 
materials,  media  announcements, 
telecommunications,  hotlines,  or 
computer  databanks,  to  employers,  the 
business  community,  individuals  with 
disabilities  and  organizations  that 
represent  them.  State  and  local 
government,  and  other  target 
populations  in  the  region,  on  the  topics 
of:  Disability  awareness;  the  provisions 
of  the  ADA  public  accessibility;  ADA's 
impact  on  the  hiring  process;  job 
accommodations,  accessibility  and 
accommodation  in  conununications;  and 
empowerment  for  individuals  with 


disabilities  in  successful  implementation 
of  the  ADA  beginning  these  services 
within  three  months  of  the  award  of  the 
grant; 

•  Provide  and  distribute  information 
about  the  existence  and  future  plans  of 
the  RDBAC,  orient  disability,  business, 
and  other  groups  in  the  region  to  the 
ADA  and  its  general  implications,  and 
provide  information  as  requested  by  the 
various  target  audiences  in  the  region 
within  three  months  of  the  award  of  the 
grant; 

•  Develop  linkages  to  business 
organizations,  disability  organizations. 
State  and  local  governments,  service 
providers,  labor  organizations, 
educational  institutions,  regional  and 
local  media,  voluntary  organizations, 
and  others  that  will  be  potential  outlets 
or  conduits  for  the  dissemination  of 
information,  and  develop  a  plan  for 
marketing  the  RDBAC  services  to  the 
primary  target  populations  in  the  region 
within  six  months  of  the  award  of  the 
grant; 

•  Conduct  an  assessment  of  the 
informational  needs  and  preferred 
information  conduits  of  employers  and 
commercial  establishments,  and  of  the 
disability,  public  agency,  labor,  and 
service  provider  communities  within  the 
region  within  six  months  of  the  award  of 
the  grant; 

•  Provide  training  to  organizations  or 
employers,  disability  organizations. 

State  and  local  governments,  service 
providers,  commercial  establishments, 
labor  organizations,  voluntary 
associations,  educators,  and  other 
appropriate  target  groups,  on  general 
issues  of  disability,  provisions  of  the 
ADA  accessibility,  hiring,  early 
intervention  in  disability  at  the 
workplace,  job  accommodations, 
communications  accessibility,  and 
empowerment  for  individuals  with 
disabilities  in  implementing  the 
provisions  of  the  ADA  beginning  this 
activity  within  six  months  of  the  award 
of  the  grant; 

•  Develop  information  resources, 
databanks,  reference  guides,  and  expert 
pools  that  will  serve  as  resources  within 
the  region  for  the  implementation  of  the 
technical  assistance  program: 

•  Provide  referrals  inunediately,  if 
appropriate,  to  any  of  the  target 
populations  for  additional  specialized 
information  or  for  expert  assistance; 

•  Provide  technical  assistance,  or 
arrange  for  technical  assistance,  directly 
to  employers  on  issues  of  hiring,  early 
intervention  in  disability  at  the 
woriq>lace,  and  job  accommodation  and 
to  business  on  accessibility  and  public 
accommodations,  ensuring  that  inquirers 
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will  be  offered  a  range  of  options 
wherever  feasible;  and 

•  Apply  materials  developed  by  the 
materials  development  projects,  the 
coordinating  entity,  the  RDBAC  itself,  or 
other  sources  that  are  presented  in  a 
variety  of  accessible  media  and  formats. 

Selection  Criteria 

The  regulations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program,  34  CFR  355,  apply 
to  these  priorities.  However,  because  of 
the  specialized  nature  of  these  activities 
and  the  potential  importance  of  these 
projects  to  the  successful 
implementation  of  the  Americans  with 
Disabilities  Act,  NIDRR  has  added 
several  factors  to  the  selection  criteria 
in  34  CFR  350.34  by  which  applications 
under  these  priorities  will  be  evaluated. 
NIDRR  has  supplemented  those  criteria 
by  adding  an  additional  possible  60 
points  to  the  score  for  each  application. 
Each  application  may  thus  receive  a 
maximum  of  160  points  under 
§  350.33(e].  NIDRR  will  award  the 
additional  60  points  as  follows; 

(1)  Demonstrates  the  capacity  of  the 
applicant  entity  in  the  delivery  of 
technical  assistance  and  training  to  each 
of  the  primary  target  populations. 
{Weight:  4,  Total  Points:  20) 

(2)  Demonstrates  the  capacity  of  the 
applicant  entity  to  reach  the  range  of 
covered  entities  in  the  region  in  a  timely 
manner.  {Weight  4;  Total  Points:  20) 

(3)  Proposes  a  collaboration  of 
organizations  of  or  for  people  with 
disabilities  that  have  Imowledge  of  the 
provisions  of  the  ADA  with  entities,  or 
associations  representing  such  entities 
that  are  covered  by  the  provisions  of  the 
Act,  particularly  the  employment,  public 
accessibility,  and  telecommunications 
provisions  of  the  Act  (Weight  4;  Total 
Points:  20) 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  No.  1620-0027.) 

(Authority:  29  U.S.C.  760-782.) 

(Catalog  of  Federal  Domestic  Niunber 
84.133D;  National  Institute  on  Disability  and 
Rehabilitation  Research) 

Dated:  August  2, 1991. 

Lamar  Alexander, 

Secretary  of  Education. 

Appendix — Analyms  of  CtMnments  and 
Responses 

The  Secretary  received  39  comments 
on  the  proposed  priorities.  Most  of  the 
comments  were  supportive  of  the 
proposed  priorities,  while  several  made 
suggestions  for  changes. 

Comment'  One  commenter 
recommended  that  eligible  entities  for 
all  grants  be  required  to  limit  indirect 
costs  to  ten  percent 


Discussion:  The  Education 
Department  General  rnd  Administrative 
Regulations  (EDGAR)  set  the  indirect 
cost  rate  for  training  programs  at  eight 
percent.  This  rate  applies  to  the 
National  Peer  Training  Projects.  The 
recipients*  negotiated  indirrct  cost  rates 
will  apply  to  awards  for  Materials 
Development  Projects  and  Regional 
Disability  and  Business  Accomodation 
Centers. 

Changes:  None. 

Comment  One  commenter  was 
concerned  that  children  with  disabilities 
would  be  neglected  by  the  grantees. 

Discussion:  The  Secretary  expects 
that  the  grantees  will  addr^s  the  needs 
of  all  persons  with  disabilitieL.  who  are 
covered  under  the  ADA,  regardless  of 
their  ages. 

Changes:  None. 

Comment  One  commenter 
recommended  that  “supported 
employment”  be  specifically  included  in 
the  priority  on  employment  for  a 
Materials  Development  Project 

Discussion:  The  Secretary  expects  all 
forms  of  employment,  including 
supported  employment  to  be  addressed 
by  the  Employment  Materials 
Development  Projects. 

Changes:  None. 

Comment  One  commenter 
recommended  that  NIDRR  provide  less 
suppori  to  the  Employment  Materials 
Development  Project  than  to  the  Public 
Accommodation  and  Accessibility,  and 
the  Communication  Materials 
Development  Project  because  of  the 
employment-related  technical  assistance 
efforts  of  the  Equal  Employment 
Opportunity  Commission  (EEOC)  and 
the  Rehabilitation  Services 
Administration  (RSA). 

Discussion:  NIDRR  is  coordinating  its 
technical  assistance  efforts  with  a 
number  of  other  Federal  agencies, 
including  the  EEOC  and  RSA,  in  order  to 
avoid  any  duplication  of  effort  and  to 
address  the  wide  range  of  employment- 
related  issues  that  are  expected  to  be 
generated  by  the  ADA.  Congress 
expected  NIDRR  to  establish  regional 
Centers  to  facilitate  the  employment 
provisions  of  the  ADA. 

Changes:  None. 

Comment  A  number  of  commenters 
expressed  concern  that  certain  groups  of 
persons  with  disabilities  (i.e.,  persons 
with  severe  disabilities,  persons  with 
mental  disabilities,  children  with 
disabilities,  persons  with  HTV/AIDS, 
families  of  persons  with  disabilities) 
would  not  benefit  from  the  technical 
assistance  activities  of  the  grantees. 

Discussion:  The  Secretary  expects 
grantees  to  provide  technical  assistance 


to  all  persons  with  rights  or  duties  under 
the  ADA. 

Changes:  None. 

Comment  One  commenter  suggested 
that  innovative  approaches  be  taken  to 
establish  linkages  between  the  business 
and  disability  communities  as  well  as  to 
communicate  with  persons  within  the 
disability  community. 

Discussion:  By  establishing  additional 
selection  criteria  that  encourage 
collaboration  between  the  business  and 
disability  commimities,  the  Secretary  is 
encouraging  innovative  approaches  to 
the  technical  assistance  activities  that 
RDBACs  will  undertake. 

Changes:  None. 

Comment  A  number  of  commenters 
suggested  that  the  projects  funded  under 
the  priorities  be  awarded  to  specific 
entities.  Le.,  Independent  Living  Centers, 
University  Affiliated  Programs,  State 
Vocational  Rehabilitation  agencies,  or 
business  associations. 

Discussion:  It  is  the  policy  of  the 
Department  to  award  grants  on  a 
competitive  basis  through  the  peer 
review  process. 

Changes:  None. 

Comment  One  commenter  urged  the 
Secretary  to  stress  the  development  of 
ADA  implementation  videotapes  under 
the  Materials  Development  Projects 
Priority. 

Discussion:  The  Secretary  expects  the 
Materials  Development  Projects  to  use  a 
variety  of  media,  including  videotapes. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  National  Peer  Training  Projects 
include  information  about  currently 
existing  anti-discrimination  protections 
(e.g.,  section  504  of  the  Rehabilitation 
Act  of  1973)  in  addition  to  those 
protections  provided  by  the  ADA. 

Discussion:  The  Secretary  expects 
that  grantees  will  include  other  civil 
rights  protections  for  persons  with 
disabilities  in  their  technical  assistance 
efforts  if  appropriate. 

Changes:  None. 

Comment  One  commenter  suggested 
that  additional  assurances  be  required 
from  applicants  in  order  to  ensure  the 
appropriate  participation  by  persons 
with  disabilities  in  all  aspe^  and  levels 
of  the  priorities. 

Discussion:  Selection  criteria  that 
promote  the  inclusion  of  persons  with 
disabilities  in  the  planning, 
management,  and  implementation  of  the 
grants  have  been  added  fcH’  these 
priorities.  The  Secretary  believes  that 
additional  assurances  are  unnecessary. 

Changes:  None. 

Comment  A  number  of  commenters  ■ 
commended  the  Secretary  for  promoting 
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the  role  of  persons  with  disabilities  in 
the  planning,  m£uiagement  and 
implementation  of  the  grants. 

Discussion:  The  Secretary  believes 
that  it  is  of  significant  benefit  to  all 
affected  parties  to  promote  the 
establishment  of  meaningful  roles  for 
persons  with  disabilities  in  all  aspects  of 
this  technical  assistance  effort. 

Changes:  None. 

Comment:  A  number  of  commenters 
were  concerned  with  the  various  • 
timelines  regarding  submission  of 
proposals  and  the  carrying  out  of  grant 
activities. 

Discussion:  The  Secretary  recognizes 
the  demanding  schedule  that  is  being 
placed  upon  those  who  will  submit 
proposals  and  operate  the  grants.  The 
Secretary  is  maintaining  the  proposed 
timelines  in  order  to  respond  in  a  timely 
manner  to  the  technical  assistance 
demands  of  the  ADA. 

Changes:  None. 

Comment:  A  number  of  commenters 
were  concerned  about  the  need  to 
control  the  quality  of  the  technical 
assistance  provided  and  the  need  for  the 
grantees  to  coordinate  their  efforts 
among  themselves  and  with  other  public 
(e.g.,  the  Denartment  of  Justice  and  the 
Equal  Employment  Opportunity 
Commission  ADA  teclmical  assistance 
initiatives)  and  private  agencies. 

Discussion:  The  Secretary  recognizes 
the  importance  of  quality  control  and 
coordination.  Through  a  technical 
assistance  coordination  contract,  the 
Secretary  will  take  the  necessary  steps 
to  ensure  the  quality  of  the  materials 
produced  and  the  technical  assistance 
provided,  as  well  as  the  coordination  of 
activities,  in  order  to  avoid  duplication 
and  utilize  fully  the  information  that 
currently  exists. 

Changes:  None. 

Comment'  A  number  of  commenters 
questioned  the  equity  of  the  distribution 
of  resources  for  the  RDBACs  in  light  of 
the  expected  differences  in  demands 
that  will  be  placed  on  the  RDBACs 
across  regions  of  the  country. 

Discussion:  The  Secretary  will  retain 
the  regional  structure  set  forth  in  the 
proposed  priority  statement.  However, 
the  Secretary  expects  the  size  of  the 
awards  to  vary  across  regions 
depending  on  the  needs  of  individual 
applicants. 

Changes:  None. 

Comment  A  number  of  commenters 
stressed  the  need  for  the  formats  of  the 


materials  developed  by  the  grantees  to 
be  accessible. 

Discussion:  The  Secretary  agrees  and 
retains  the  requirement  included  in  the 
proposed  priority  that  materials  be 
developed  in  a  variety  of  accessible 
formats. 

Changes:  None. 

Comment  One  commenter  suggested 
that  journalists  be  identified  as  a  “top 
priority"  target  population  for  the 
Materials  Development  Projects. 

Discussion:  Because  the  ^cretary 
recognizes  the  importance  of  the  press 
in  disseminating  information,  the  MDPs 
are  expected  to  share  their  products 
with  journalists  to  the  maximum  extent 
feasible. 

Changes:  None. 

Comment  One  commenter  suggested 
that  public  schools  be  identified  as  a 
traget  population  for  the  Materials 
Development  Projects. 

Discussion:  The  Secretary  expects  the 
MDPs  to  provide  information  and 
materials  to  public  schools  as 
appropriate  and  feasible. 

Changes:  None. 

Comment  One  commenter 
recommended  that  applicants  be 
required  to  demonstrate  “cross¬ 
disability  representation"  in  project 
activities. 

Discussion:  The  Secretary  expects 
that  project  activities  will  address  the 
needs  of  all  persons  with  disabilities 
who  are  covered  under  the  ADA. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  concept  of  “training  the 
trainers”  referred  to  in  the  priority  for 
Peer  Training  Projects  may  be  an 
inefficient  means  of  reaching  the  goal 
and  suggested  some  change  in  the 
wording. 

Discussion:  The  Secretary  believes 
that  training  trainers  is  one  strategy, 
although  not  the  only  strategy,  that 
applicants  may  propose  to  adopt  to 
address  the  problem  of  training  a  large 
number  of  individuals  and  organizations 
quickly. 

Changes:  None. 

Comment  One  commenter  suggested 
eliminating  the  Peer  and  Family  Training 
Network  project  and  focusing  all 
training  funding  on  independent  living 
centers. 

Discussion:  The  Secretary  believes 
that  the  Peer  and  Family  Training 
Networic  Project  will  serve  a  necessary 
and  unique  purpose  related  to  the  ADA, 


by  reaching  additional  populations  and 
involving  family  members. 

Changes:  None. 

Comment  One  commenter  suggested 
that  there  may  be  too  many  Material 
Development  Projects. 

Discussion:  The  Secretary  believes 
that  the  three  MDPs  will  contribute 
significantly  to  the  success  of  the 
RDBACs  and  the  NPTPs.  The 
elimination  of  any  of  the  three  MDPs 
would  result  in  a  gap  in  the  information 
and  materials  base  of  the  RDBACs  and 
the  NPTPs. 

Changes:  None. 

Comment  One  commenter  suggested 
changing  the  name  of  the  Regional 
Business  and  Disability  Accommodation 
Centers  to  ADA  Technical  Assistance 
Centers. 

Discussion:  The  Secretary  believes 
that  the  name  Regional  Business  and 
Disability  Accommodation  Centers 
accurately  commimicates  the  nature  and 
scope  of  the  work  of  the  Centers. 

Changes:  None. 

Comment  One  commenter  suggested 
increasing  the  length  of  all  of  the 
projects  to  five  years. 

Discussion:  Tlie  Secretary  believes 
that  the  length  of  time  alloted  for  the 
Materials  Development  Projects  (2 
years]  and  the  National  Peer  Training 
Projects  (3  years]  is  sufficient  to 
accomplish  their  purposes. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  Secretary  provide  more 
guidance  regarding  the  expectations  that 
would  be  placed  on  the  RDBACs  during 
the  first  three  months  after  the  awards 
are  made. 

Discussion:  The  Secretary  recognizes 
that  the  early  stages  of  all  of  the  projects 
are  certain  to  be  demanding  in  li^t  of 
the  elective  dates  of  the  ADA  and  the 
need  for  grantees  to  become  operational 
immediately.  The  Secretary  has  set  forth 
some  expectations  for  the  initial  stages 
of  the  projects  and  plans  to  implement 
these  expectations  in  negotiations  with 
successM  applicants. 

Changes:  None. 

Comment  One  commenter  suggested 
concentrating  the  funds  available  for 
ADA  technical  assistance  on  the 
Materials  Development  Projects  and 
using  currently  existing  clearinghouses 
for  dissemination. 

Discussion:  The  Secretary  believes 
that  currently  existing  clearinghouses  do 
not  have  the  technical  expertise  and 
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resources  to  perform  the  fimctions  of  the 
RDBACs  and  the  NPTPs,  including  the 
direct  technical  assistance  and  outreach 
functions. 

Changes:  None. 

Comment:  One  commenter  noted  that 
NIDRR's  technical  assistance  grantees 
should  be  sensitive  to  the  wide  range  of 
communication  needs  of  persons  with 
deahiess  or  hearing  loss. 

Discussion:  The  Secretary  fully 
expects  the  grantees  to  design  and 
implement  their  technical  assistance 
efforts  based  on  a  necessarily  broad 
understanding  of  the  communication 
needs  of  persons  with  deafiiess  or 
hearing  loss. 

Changes:  None. 

(FR  Doa  91-19196  Filed  8-12-91;  8:45  am) 
BIU.INO  COOE  40M-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN  3150— AD32 

Emergency  Response  Data  System 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  require  licensees  of  all 
operating  nuclear  power  facilities  except 
Big  Rock  Point  to  participate  in  the 
Emergency  Response  Data  System 
(ERDS)  program.  This  action  requires 
licensees  to  submit  to  the  NRC  timely 
and  accurate  data  on  a  limited  set  of 
parameters  whose  values  indicate  the 
condition  of  the  plant  during  a 
declaration  of  an  alert  or  higher 
emergency  classification.  This  action 
will  ensure  that  all  licensees  establish  a 
deHnite  schedule  for  implementation  of 
the  ERDS  program. 

EFFECTIVE  DATE:  September  12, 1991. 
ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room  at  2120  L 
Street  NW.,  Lower  Level  of  the  Gelman 
Building,  Washington,  DC.  Copies  of 
NUREG  documents  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  OfBce  by 
calling  (202)  275-2060  or  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.L  Au,  P.E.,  Office  of  Nuclear 
Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  telephone:  (301)  492-3749. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  9, 1990  (55  FR  41095)  the 
Commission  published  a  proposed  rule 
in  the  Federal  Register  that  would 
require  licensees  to  participate  in  the 
Emergency  Response  Data  System 
(ERDS)  Program  and  to  set  a  schedule 
for  its  implementation.  ERDS  is  a  direct 
electronic  data  link  between  computer 
data  systems  used  by  licensees  of 
operating  reactors  and  the  NRC 
Operations  Center  (NRCOC)  during  the 
declaration  of  an  alert  or  higher 
emergency  classification.  The  ERDS 
supplements  the  voice  transmission  of 


information  over  the  currently  installed 
Emergency  Notification  System  (ENS), 
and  is  activated  by  a  licensee  when  an 
alert  or  higher  emergency  occurs  at  a 
licensed  nuclear  power  facility. 

This  rule  applies  to  all  licensed 
nuclear  power  reactor  facilities,  except 
Big  Rock  Point  and  those  that  are 
permanently  or  indefinitely  shut  down. 
However,  units  shut  down  for 
maintenance,  or  authorized  for  fuel 
loading  only,  or  low  pow'er  operations, 
are  required  to  report  under  ERDS.  Big 
Rock  Point  is  exempt  because 
configuration  of  the  facility  does  not 
make  available  as  transmittable  data  a 
sufficient  number  of  parameters  for 
effective  participation  in  the  ERDS 
program. 

T^e  objective  of  the  final  rule  is  to 
ensure  timely  and  effective 
implementation  of  ERDS  to  provide  NRC 
increased  assurance  that  a  reliable  and 
effective  communication  system  that 
will  allow  the  NRC  to  monitor  critical 
parameters  during  an  emergency  is  in 
place  at  operating  power  reactors. 

Many  of  the  elements  of  the  rule  are 
currently  implemented  under  the  ERDS 
voluntary  program  in  which  over  half  of 
the  licensed  units  have  volunteered  to 
participate.  The  ERDS  program  is  not 
expected  to  require  any  advancements 
in  the  state  of  the  art,  and  the 
configuration  of  most  power  reactors  is 
such  that  the  relevant  parameter  values 
are  available  as  transmittable  data. 
Therefore,  there  should  be  no  cause  for 
delay  in  timely  implementation  of  this 
rule. 

Public  Comments 

Interested  parties  were  invited  to 
submit  comments  on  the  proposed  rule. 
There  were  113  comments  made  by  31 
commenters  on  the  proposed  rule:  Two 
from  interested  individuals,  one  from  a 
citizens’  group,  one  fi'om  a  former  Senior 
Reactor  Operator  and  Emergency 
Director  at  a  utility,  one  fi'om  the 
Nuclear  Management  and  Resources 
Council  (NUMARC),  one  from  the 
Nuclear  Utility  Backfitting  and  Reform 
Group  (NUBARG),  20  from  power 
reactor  licensees,  one  from  a  non-power 
reactor  licensee,  and  four  from  State 
authorities.  Many  of  the  letters 
contained  comments  that  were  similar  in 
nature.  These  comments  were  grouped 
and  addressed  as  one  issue.  The  NRC 
identified  21  separate  issues  that  cover 
the  significant  points  raised  by 
commenters.  Public  comments  received 
on  the  proposed  rule  were  docketed  and 
may  be  examined  at  the  Commission's 
Public  Document  Room  located  at  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC.  Upon  consideration  of  the 
comments  received,  the  Nuclear 


Regulatory  Commission  has  adopted  the 
proposed  regulations,  with  certain 
modifications  as  set  forth  below. 

Analysis  of  Public  Comments 

1.  Comment.  The  ERDS  data  would  be 
subject  to  distortion  by  terrorists  or 
computer  hackers  which  could  cause  the 
NRC  to  respond  improperly  in  their 
recommendations  to  the  licensee. 
Federal  agencies,  and  State  and  local 
governments.  If  the  ERDS  were 
hardened,  or  essential  data  elements 
were  verified  by  voice  communication, 
this  potential  problem  would  be 
eliminated. 

Response.  It  is  highly  unlikely  that  a 
computer  hacker  would  be  able  to  locate 
ERDS  transmissions  in  the  NRC's 
communications  network  because  of  the 
limited  access  to  this  system.  Also,  the 
communication  protocol  incorporated 
for  ERDS  transmission  would  make  the 
data  unintelligible  without  knowledge  of 
the  specific  site  link  configuration.  Error 
detection/correction  has  been 
incorporated  into  the  transmission 
protocol  which  would,  in  all  probability, 
detect  any  alteration  in  the  data.  And 
0nally,  as  stated  in  NUREG-1394, 
“Emergency  Response  Data  System 
(ERDS)  Implementation,”  and  in  this 
final  rule,  the  NRC  will  continue  the 
requirement  for  the  licensee  to  maintain 
voice  communication  with  the  NRC 
during  emergencies.  Any  data  indicating 
rapid  unrealistic  changes  or  unexpected 
conditions  would  be  immediately 
suspect  and  subject  to  verbal 
corroboration.  Tl'erefore,  the  NRC  does 
not  believe  the  probability  for 
intentional  data  distortion  is  sufilciently 
large  to  justify  resources  for  further 
countermeasures. 

2.  Comment.  There  is  inadequate 
justification  that  implementing  the  ERDS 
would  substantially  increase  the  overall 
protection  of  the  public  health  and 
safety.  This  contention  was  made  by 
nine  commenters,  in  addition  to  the 
seven  commenters  who  endorsed  the 
consolidated  comments  fi'om  NUMARC 
and  NUBARG  without  further 
elaboration.  The  commenters  stated  that 
if  there  was  a  substantial  increase  this 
should  be  quantitatively  demonstrable. 
They  also  stated  that  the  utility  is  solely 
responsible  for  the  protection  of  the 
public  health.  They  argued  that  because 
this  rule  does  not  improve  the  manner  in 
which  the  emergency  director  makes 
decisions,  the  claim  of  “unquantifiable 
but  significant  increase”  in  the 
protection  of  the  public  is  invalid.  One 
commenter  stated  the  ERDS  is  an 
improvement  to  a  system  that  has  been 
deemed  “adequate,”  and  therefore  is  not 
necessary. 
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Response.  Maoy  have  argued,  as  die 
commenters  have,  that  the  NRC  Backfit 
Rule  (10  CFR  50.109}  requires 
quantitative  evidence  that  new  NRC 
requirements  will  result  in  a  substantial 
increase  in  the  overall  protection  of  the 
public  health  and  safety  or  the  common 
defense  and  security.  The  NRC  does  not 
agree  with  this  interpretation  and 
believes  that  the  safety  enhancement 
justification  for  a  backfit  can  also  be 
met  on  the  basis  of  qualitative 
considerations.  In  such  cases,  the  NRC 
believes  that  the  evidence  that  a 
substantial  increase  in  overall 
protection  would  occur  must  be  clearly 
defensible  and  meaningfuL  The  NRC  has 
used  this  test  in  its  assessment  of  the 
EROS  requirements. 

The  Commission  has  previously 
determined  that  there  exists  both  a 
regulatory  and  statutory  basis  for  having 
emergency  planning  as  a  critical  element 
in  the  protection  of  public  health  and 
safety.  In  its  July  17, 1979,  Advance 
Notice  of  Rulemaking,  the  following 
statement  is  made:  “Ihe  Nuclear 
Regulatory  Commission,  in  discharging 
its  statute^  responsibilities  to  protect 
the  public  health  and  safety,  has  given 
its  primary  attention  to  aspects  the 
reactor  site  and  the  facility  design,  bi 
this  regard,  emergency  planning, 
including  evacuation  planning,  has*been 
conceived  of  as  a  measure  that  adds  to 
the  level  of  public  protection  *  • 

The  NRC,  in  its  mandated  role  to 
protect  public  heahfa  and  safety,  has  a 
responsibility  in  the  event  (rf  a  reactor 
accident  to  monitor  the  actions  of  the 
licensee,  who  has  the  primary 
continuing  responsibility  for  limiting  the 
consequences  of  the  accident  The  NRC 
also  has  an  important  role  in  assuring 
the  flow  of  accurate  information  to 
affected  offsite  officials  and  the  puUic 
regarding  the  status  of  the  emergency 
and.  as  requested  or  needed,  giving 
advisory  support  or  assistance  in 
diagnosing  the  utuation,  isolatiiig 
critical  problems  and  determining  what 
remedial  actions  are  appropriate. The 
NRC  must  be  capable  of  providing,  to 
State  and  local  authorities,  and  to  other 
Federal  agencies,  an  independent 
assessment  of  protective  actions 
recommended  by  the  licensee. 

Given  the  regulatory  and  statutory 
basis,  and  given  the  importance  of 
emergency  |danning  and  response  in  the 
defense-in-depth  context,  when  m 
accident  has  occurred,  the  NRC  believes 
that  a  si^ficant  increase  in  its  ability 
to  perform  ita  role  would  constitute  a 
substantial  increase  to  the  overaB 
protection  of  the  public  health  and 
safety. 

SiiM»  the  priocipel  effect  of  ERDS  will 
be  a  marked  improvement  in  the 


availability,  timeliness,  and  reliability  of 
key  information  about  what  is  taking 
place  at  the  reactor  during  an  accident, 
particularly  during  the  critical  early 
hours  before  the  NRC  Site  Team  arrives, 
it  is  the  judgment  of  the  NRC  that  the 
implementation  of  ERDS  will  provide  a 
significant  improvement  in  the  NRCs 
ability  to  accurately  and  promptly 
assess  the  situation  at  the  site. 

In  emergency  drills  conducted  by  the 
NRC  and  power  reactor  licensees,  the 
information  on  the  status  of  the  reactor 
is  typically  15-30  minutes  old  by  the 
time  it  is  received  at  the  NRC 
Operations  Center  when  transmitted  via 
the  existing  Emergency  Notification 
^stem  (ENS).  Moreover,  inaccuracies 
and  errors  have  been  found  in  that 
information  which  in  some  cases  has  led 
to  confusion  and  misimderstandmg  of 
the  situation. 

In  drills  which  have  emfrioyed  a 
prototjrpe  of  the  ERDS,  there  has  been 
profound  improvement  in  the 
availability,  timeliness,  and  reliability  of 
the  information  transmitted.  The  actual 
experience  of  the  NRC  using  the  existing 
E^  alone  contrasted  with  drills  where 
both  ENS  and  a  prototype  ERDS  were 
used  is  the  basis  for  its  conclusion,  that 
ERDS  will  provide  significant 
improvements  in  the  NRC’s  abifity  to 
understand  what  is  taking  place  during 
an  emergency,  and  thereby  more 
effectively  perform  its  role  of  monitoring 
and  advising  the  ficensee.  Mwe 
importantly,  the  improvement  in 
assessment  perfcHinance  significantly 
improved  the  NRCs  ability  to  provide 
appropriate  recommendations  and 
advice  to  the  State  and  local  officials 
who  are  required  to  make  the  decisiocis 
regarding  the  offsite  protective  actions 
which  are  necessary  to  {irotect  the 
public. 

Because  the  decision  made  by  the 
State  and  local  authorities  with  regard 
to  offsite  protective  actions  could 
significantly  afiect  the  public  health 
consequences  of  a  reactor  accident,  it  is 
the  judgment  of  the  NRC  that  a 
significant  improvement  in  the  NRCs 
ability  to  provide  the  right 
recommendation  at  the  right  time 
provides  a  substantial  improvement  in 
the  overall  protection  to  the  public.  An 
effective  emergency  response  capability 
in  the  event  of  a  reactor  accident  is  an 
essential  dement  of  the  defense-inr 
depth  approach  to  protection  of  the 
puUic  health  and  safety.  The  NRCs  rale 
during  an  emergency  is  part  of  that 
capacity.  Because  the  ERDS  will 
provide  a  significant  improvmnent  in  the 
NRCb  ability  to  perform  that  role  in  an 
emergency,  toe  proposed  ERDS 
improvements  are  therefore  justified. 


and  the  costs  of  implementing  those 
improvements  are  modest. 

3.  Comment.  One  coiranenter  believed 
that  the  limited  group  of  reactor 
parameters  monitor^  torough  ERDS 
would  be  inadequate  to  provide  a  soimd 
basis  for  NRC  reconnnendations  and 
therefore  requested  modifications  to 
ERDS.  One  commenter  urged  the  NRC  to 
consider  a  continuous  monitoring 
system,  e.g.,  the  Nuclear  Data  Link 
considered  by  toe  Commission  following 
the  Three  Mile  Island  aeddent  Other 
commenters  stated  that  the  ERDS  design 
uses  cumbersome  hardware  and 
software,  that  NRCs  communication 
hardware  should  be  able  to  accept  data 
from  a  multiple  unit  plant  through  one 
modem,  and  allow  state-of-the  art 
hardware. 

Response.  Although  the  ERDS  data 
does  not  portray  every  detail  of  a 
nuclear  power  reactor  in  an  emergency 
situation,  the  Commission  believes  it 
does  provide  toe  data  required  by  the 
NRC  to  perform  ita  role  during  an 
emergency.  The  ERDS  parameter  list 
was  selected  based  on  the  information 
the  NRC  Technical  Teams  need  to 
perform  thek  emergency  response 
functions.  Moreover,  the  set  of  ERDS 
data  will  not  be  the  only  input  to  the 
NRC.  The  Emergency  Notification 
System  (ENS),  a  voice  oonununkation 
system,  will  still  be  available  to  transmit 
data  and  any  other  relevant  kifonnation 
that  ianot  available  through  ERDS.  In 
combination,  the  NRC  will  receive  the 
necessary  information  to  develop  timely 
and  appropriate  evaluations  of  the  event 
and  to  develop  the  necessary  support 
actions  to  ensure  protection  to  public 
health  and  safety. 

The  ERDS  ia  designed  to  tranter 
needed  recKtor  data  from  a  nuclear 
power  plant  only  during  emergencies.  It 
is  not  a  system  to  constantly  monitor 
any  licensee.  The  concept  of  constant 
monitoring,  such  as  the  Nudear  Data 
Link,  was  considered  aft«'  the  Three 
Nfile  Island  accident  in  1979.  But  after 
much  evaluation  and  deliberation. 
Congress  did  not  approve  the  concept 
for  ^ding. 

The  enrrent  protocol  is  already  in  use 
at  several  reactors  under  the  volunteer 
program  and  is  in  the  process  of  being 
implemented  at  other  facilities.  The  NRC 
is  not  requirii^  additional  redesign  and 
retest  costs  on  voluntary  Keensees  who 
already  have  an  acceptable  system 
inplace  or  have  submitted  an  acceptable 
implementation  plan. 

The  ERDS  was  designed  to  use 
conmiercially  available  (<^-toe-shelf) 
computers  which  could  effectively 
handle  the  data  requirements, 
establishing  a  single  liirft  with  each  unit. 
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To  group  several  units  into  a  single  link 
would  result  in  a  data  base  size 
incompatible  with  the  ERDS 
configuration.  The  EROS  design  has 
been  frozen  in  order  to  maintain 
configuration  control  and 
standardization  in  implementing  the 
ERDS  volunteer  program. 

4.  Comment.  Submittal  of  an  ERDS 
implementation  plan  should  not  be 
required  of  licensees  that  have 
implemented  ERDS  under  the  voluntary 
program.  Similarly,  licensees  that  have 
submitted  the  information  required  by 
the  voluntary  program  along  with  a 
proposed  implementation  schedule 
should  also  be  exempt  from  the  schedule 
and  system  requirements  contained  in 
10  CFR  part  50,  paragraphs  VI.l,  VI.2 
and  VI.4  of  appendix  E  of  the  proposed 
rule. 

Response.  The  NRC  agrees  that  it  is 
unnecessary  for  licensees  that  have 
implemented  the  ERDS  in  an  acceptable 
manner  to  submit  an  implementation 
plan.  The  final  rule  (appendix  E  to  part 
50,  section  VI,  paragraphs  4.c  and  d)  has 
been  modified  so  that  licensees  who 
have  submitted  all  information 
consistent  with  the  timetable  set  in 
paragraph  4.b  of  appendix  E  to  part  50, 
section  VI,  are  not  required  to  submit  an 
implementation  plan. 

5.  Comment,  (a)  Nineteen  of  the 
commenters,  including  three  that 
endorsed  the  NUMARC  comments,  were 
concerned  that  implementing  the  ERDS 
would  increase  the  operators’  labor 
burden  because  the  NRC,  as  well  as 
State  or  local  government  agencies 
receiving  the  ERDS  data,  would  not  be 
staffed  by  personnel  with  sufficient 
system  specific  knowledge  to 
understand  the  data.  This  would  result 
in  extensive  inquiries  to  the  licensees  to 
explain  the  data,  thereby  distracting  the 
operating  staff  from  their  primary 
functions  of  accident  response  and 
emergency  management. 

(b)  Some  of  these  commenters  urged 
the  NRC  to  limit  the  data  provided  to 
States  and  local  government  and  direct 
them  regarding  the  use  of  the  ERDS 
information  to  preclude  the  improper 
use  or  release  of  the  data. 

(c)  Other  commenters  stated  that  with 
the  availability  of  ERDS  parametric 
reactor  data,  the  NRC  would  modify  its 
oversight  role  into  one  of  more  active 
participation  in  event  management,  a 
function,  the  commenters  claimed,  is 
solely  the  responsibility  of  the  licensee. 

Response,  (a)  The  NRC  does  not 
believe  that  EROS  will  impose  an 
additional  burden  on  licensees  during  an 
emergency.  Rather,  the  reduction  in  the 
potential  for  miscommunication  and 
misunderstanding  afforded  by  ERDS 
should  enhance  the  licensee's  efficient 


use  of  its  resources  in  dealing  with  an 
emergency.  The  NRC  acknowledges  that 
ERDS  will  impose  small  additional 
burdens  on  licensee  resources  during 
periods  of  non-emergency  ar.d  typically 
involving  non-operator  personnel.  These 
impacts  are  discussed  in  the  regulatory 
analysis  that  accompanies  this  rule  and 
include  incremental  licensee  person- 
hours  for  development  of  the  ERDS 
program  and  necessary  software, 
periodic  testing,  and  the  preparation  of 
configuration  control  reports.  These 
incremental  costs  are  judged 
commensurate  with  the  enhanced 
protection  of  the  public  attributable  to 
ERDS.  Concern  over  the  capability  of 
NRC  staff  to  understand  the  ERDS  data 
are  unfounded.  The  NRC  Operations 
Center  staff  are  experienced 
professionals  with  extensive  knowledge 
of  reactors.  sufHcient  to  allow  them  to 
use  the  data  provided  by  the  ERDS  to 
follow  the  course  of  the  emergency, 
chart  and  analyze  trends,  and  support 
appropriate  recommendations  relating 
to  the  health  and  safety  of  the  public. 
Further,  the  NRC  is  aware  that  while  not 
all  States  have  the  technical  knowledge 
required  to  interpret  raw  ERDS  data, 
some  have  developed  signiHcant 
expertise  in  responding  to  emergencies 
at  nuclear  power  plants.  The  NRC 
believes  that  since  the  States  are 
responsible  for  protective  actions  to 
ensure  the  health  and  safety  of  their 
citizens,  they  should  have  available 
sufficient  data  upon  which  to  base 
decisions. 

(b)  The  ERDS  link  will  be  established 
with  a  State  government  through  a 
Memorandum  of  Understanding  (MOU) 
with  the  NRC.  The  proper  use,  control, 
and  dissemination  of  the  ERDS  data  is 
one  of  the  subjects  addressed  by  the 
MOU.  Under  the  MOU.  the  NRC  will 
provide  a  liaison  to  the  State  at  the 
NRCOC  for  ERDS  data  interpretation  if 
such  help  is  requested. 

(c)  The  implementation  of  ERDS  will 
not  alter  the  respective  responsibilities 
of  the  utilities  and  the  NRC  with  respect 
to  emergency  management.  The  utility 
will  retain  primary  responsibility  for 
emergency  management  activities  at  the 
site  locations.  The  NRC  will  continue  to 
monitor,  inform,  and  upon  request, 
advise  licensees  and  other  local.  State 
and  Federal  authorities  who  are 
responsible  for  the  safety  of  their 
citizens,  as  well  as  to  provide  timely 
advice  to  the  licensees  as  needed. 

6.  Comment.  States  may  require  the 
licensee  to  pay  for  equipment  required 
to  receive  and  process  the  ERDS  data. 
Furthermore,  providing  ERDS  data  to  the 
States  and  local  governments  would 
increase  NRC  costs  beyond  that 
estimated  in  the  Backfit  Analysis. 


Response.  The  NRC  has  no  control  or 
authority  over  the  State  governments 
regarding  their  funding  of  ERDS 
receiving  equipment.  Each  individual 
State  government  should  determine  its 
equipment  and  data  requirements. 
However,  through  a  Memorandum  of 
Understanding  (MOU)  between  the 
State  and  the  NRC  regarding  the  ERDS 
link,  the  ERDS  data  can  be  made 
available  to  a  State.  One  of  the 
functions  of  the  NRC  is  to  provide 
appropriate  support  to  the  States  during 
a  nuclear  power  plant  emergency.  This 
responsibility  exists  independent  of  the 
ERDS,  and  in  the  staffs  view,  the  ERDS 
interface  between  the  NRC  and  the 
States  should  not  result  in  additional 
costs  to  the  NRC. 

7.  Comment.  Implementing  the  ERDS 
seems  to  imply  some  general  concern 
that  the  NRC  neither  trusts  its  abilities 
nor  those  of  the  licensees  to  respond 
correctly  to  emergencies  using  current 
practices. 

Response.  ERDS  is  an  enhancement  of 
existing  procedures  that  provides  a 
superior  method  of  assembling  and 
transmitting  to  the  NRC  near  real  time 
data  from  a  licensee  during  an  alert  or 
higher  emergency  classification. 
Accurate  and  timely  data  assists  the 
NRC  in  conducting  informed  analyses  of 
the  plant  condition,  and  facilitates  NRC 
consultation  with  State  or  local 
governments  regarding  action  to  ensure 
protection  of  public  health  and  safety. 

8.  Comment.  Will  the  time  in  the 
header  of  the  ERDS  data  packet  be  some 
standard  time  such  as  GMT,  EST,  etc.? 

Response.  The  time  from  the 
licensee’s  plant  computer  will  be  used 
with  ERDS  data.  Included  in  each 
licensee’s  ERDS  implementation  plan 
will  be  the  time  standards  used  in  their 
computers.  This  practice  will  ensure  that 
the  particular  licensee  and  all  monitors 
of  ERDS  data  relating  to  a  particular 
emergency  or  test  are  using  the  same 
time.  There  is  no  requirement  for  all 
licensees  to  adhere  to  a  common 
standard  time. 

9.  Comment.  Non-power  reactors 
should  be  explicitly  exempt  from  the 
ERDS  requirements. 

Response.  Since  10  CFR  50.72  of  the 
regulations  applies  only  to  nuclear 
power  reactors,  it  is  not  necessary  to 
explicitly  exempt  non-power  reactors  in 
the  rule. 

10.  Comment.  Licensees  are  requested 
by  Generic  Letter  89-89  to  transmit  a 
significant  number  of  data  sheets  to  the 
NRC  during  emergencies.  With  the 
implementation  of  ERDS,  this  should  be 
relieved  to  allow  better  use  of  licensee 
resources  to  support  ERDS. 
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Response.  The  information  cited  is  an 
Information  Notice  (IN),  and  as  such,  it 
requires  no  action  on  the  part  of  the 
licensee.  The  form  contained  in  IN  89-89 
is  a  copy  of  the  work  sheet  used  by  NRC 
Headquarters  Operations  Center 
officers  in  recording  routine  Event 
Reports  over  the  ENS.  IN  89-89  was 
provided  as  information  to  licensees  to 
aid  in  structuring  their  normal  event 
report. 

11.  Comment.  The  NRC  should 
provide  the  software  required  for  ERDS 
communications  to  the  utilities. 

Response.  The  NRC  will  develop 
software  which  may  be  used  in  a  utility 
provided  personal  computer  (PC) 
interface  for  ERDS.  The  NRC  will 
provide  software  and  source  code  for  a 
program  that  will  perform  ERDS 
communications  protocol  and  data 
transmission  functions. 

12.  Comment.  There  were  several 
concerns  regarding  the  configuration 
control  of  ERDS  hardware  and  software. 
Five  commenters  stated  the  requirement 
to  notify  the  NRC  within  30  days 
following  changes  in  individual 
parameters  is  overly  prescriptive,  and 
they  proposed  extending  the  maximum 
allowable  notiHcation  period  to  90  days, 
annually,  or  during  Final  Safety 
Analysis  Report  (FSAR)  updates.  Two 
commenters  believed  the  time  estimated 
to  perform  the  configuration  control 
functions  was  low  by  a  factor  of  two  or 
three,  and  therefore  the  ERDS  would  be 
more  costly  to  the  utilities  than 
estimated.  One  commenter  stated  there 
should  be  specific  guidance  provided  for 
the  configuration  control  requirements 
of  the  utility/ERDS  interface;  and  two 
were  concerned  that  if  the  NRC  changes 
its  format  the  licensees  are 
automatically  required  to  change  their 
transmission  of  data,  lliey 
recommended  that  the  data  should  be 
limited  to  an  initial  format  with  no  later 
changes. 

Response.  In  establishing  the  current 
reporting  requirement  for  changes  in  the 
ERDS  Data  Point  Library,  the  staff 
balanced  the  time  needed  by  the 
licensees  for  its  design  change  control 
and  review  processes  against  the  staffs 
need  to  know  based  on  safety 
considerations.  The  staff  views  the  30 
days  as  reasonable  for  the  licensees  to 
prepare  such  a  report,  and  given  that 
such  changes  can  influence  the  NRC’s 
interpretation  of  ERDS  data  does  not 
view  any  further  delay  as  warranted. 

For  some  licensees,  plant  to  plant 
variation  could  result  in  a  greater  labor 
burden  associated  with  configuration 
control  tasks  than  the  5-person  days  per 
reactor  year  used  in  the  regulatory 
analysis.  However,  that  value  represents 
an  average  that,  considering  the  entire 


nuclear  power  industry,  appears 
substantially  correct.  There  is  an 
economy  of  scale  for  those  utilities  that 
can  combine  submissions  from  multiple 
reactor  units  that  reduce  the  industry 
average. 

The  basic  guidance  information  for 
configuration  control  of  the  ERDS  is 
contained  in  NUREG-1394.  Based  on  the 
experience  of  the  utilities  that  have 
implemented  ERDS  voluntarily,  the 
configuration  control  requirements 
appear  to  be  appropriate. 

The  proposed  rule  would  require  the 
licensee  to  change  its  data  transmission 
if  the  NRC  changes  its  format,  and  the 
staff  agrees  that  this  is  an  unreasonable 
requirement  on  the  licensees.  Therefore 
the  final  rule  has  been  revised  to  require 
all  data  transmission  to  conform  to  the 
initial  format.  As  the  ERDS  matures,  or 
as  technical  advances  increase 
capabilities,  there  may  be  some 
modifications.  However,  any  such 
changes  will  be  coordinated  with  the 
licensees. 

13.  Comment.  The  ERDS  rulemaking 
should  clearly  state  that  the  ERDS  is 
available  to  the  States;  and  that  all 
future  State  and  local  government 
requests  for  on-line  data  should  be  made 
through  the  NRC.  Furthermore,  the 
licensees  should  have  access  to  the 
same  screens  as  those  available  to  the 
NRC. 

Response.  It  is  not  within  the 
authority  of  the  Commission  to  specify 
to  the  States  what  data  they  may  or  may 
not  receive.  However,  the  NRC  does 
recommend  that  States  desiring  an 
emergency  data  link  to  nuclear  power 
plants  within  their  jurisdiction  use  an 
ERDS  connection  from  the  NRC 
Operations  Center.  A  Memorandum  of 
Understanding  with  the  NRC  will 
provide  the  State  with  ERDS  data.  A 
provision  allowing  States  to  receive 
ERDS  data  should  not  be  part  of  the  rule 
since  there  is  no  NRC  requirement 
imposed  upon  licensees  to  establish  a 
data  link  with  a  State.  The  concept  of 
providing  each  licensee  with  the  same 
work  stations  as  the  NRC  was 
considered.  However,  it  was  not  deemed 
cost  beneficial  to  expend  in  excess  of 
$900,000  for  the  sole  purpose  of  sending 
back  to  the  licensees  that  data  which 
they  originally  sent  to  the  NRC.  Any  - 
licensee  desiring  to  do  so  may  establish 
their  own  work  station  based  on  NRC 
design. 

14.  Comment.  The  requirement  for  the 
reactor  parametric  data  to  be 
transmitted  to  the  NRC  Operations 
Center  at  time  intervals  of  not  less  than 
15  seconds  or  more  than  60  seconds  is 
too  prescriptive  and  may  eliminate  the 
use  of  some  existing  computer  systems 
currently  supporting  the  licensee's 


Technical  Support  Center  (TSC)/ 
Emergency  Operating  Facility  (EOF), 
etc.  One  commenter  suggested  that  data 
update  frequency  should  be  plant 
specific.  Others  argued  that  the  wording 
in  the  proposed  rule  puts  the  licensee  in 
jeopardy  of  non-compliance  in  the  event 
of  system  or  telecommunications  line 
failure,  and  that  considering  the 
conditions,  the  proper  descriptor  for  the 
data  is  “near  real  time”  instead  of  “real 
time.” 

Response.  Originally  the  desired 
update  frequency  for  ERDS  data  was  15 
seconds,  but  to  minimize  the  use  and 
impact  on  the  central  processing  unit 
(CPU),  the  minimum  frequency  was 
reduced  by  a  factor  of  four,  i.e.,  to  at 
least  every  60  seconds.  Based  upon  the 
experience  of  those  manning  the 
NRCOC,  the  staff  believes  that  less 
frequent  data  collection  would  diminish 
the  NRC  monitors’  ability  to  adequately 
follow  the  course  of  the  emergency. 
Furthermore,  allowing  update 
frequencies  to  range  between  15 
seconds  and  60  seconds  should  provide 
sufficient  latitude  to  allow  most 
licensees  to  use  their  existing  computer 
systems.  Exceptions  to  this  requirement 
will  be  considered  on  a  case  by  case 
basis  by  the  NRC. 

Consistent  with  the  NRC's 
enforcement  policy,  licensees  are  not 
cited  for  matters  beyond  their  control, 
such  as  equipment  failures  that  are  not 
avoidable  by  reasonable  licensee 
quality  assurance  measures  or 
management  controls.  Nonetheless,  in 
the  wording  of  the  final  rule,  the  term 
“near  real  time”  has  been  used  to 
describe  the  ERDS  data. 

15.  Comment.  The  requirement  to 
activate  the  ERDS  at  the  time  the  NRC  is 
notified  of  the  declaration  of  an  alert  or 
higher  emergency  classification  should 
be  relaxed  because  it  places  a  heavy 
labor  burden  on  the  plant  operators  at 
this  critical  time.  Several  commenters 
suggested  a  delay  of  one  hour  in  order  to 
allow  actuation  from  the  Technical 
Support  Center,  thus  removing  the 
burden  from  control  room  personnel. 
Four  commenters  stated  the  ERDS 
should  not  be  operated  from  an  on-site 
computer,  and  two  suggested  the  rule 
should  allow  the  ERDS  to  be  activated 
by  computer  operations  personnel  or  a 
software  switch.  One  commenter  stated 
the  licensee  should  be  the  only  entity  to 
activate  or  deactivate  the  ERDS  for  a 
given  plant. 

Response.  There  is  no  requirement  for 
the  ERDS  to  be  activated  from  the 
control  room  or  by  control  room 
personnel.  The  use  of  computer 
operations  personnel  or  a  software 
switch  is  acceptable  to  activate  the 
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ERDS.  The  only  requirement  is  to 
initiate  EROS  data  transmission  as  soon 
as  possible  but  not  later  than  one  hour 
after  declaring  an  emergency  class  of 
alert,  site  area  emergency,  or  general 
emergency.  This  change  is  reflected  in 
the  Hnal  rule.  The  specific  methods 
selected  to  achieve  this  requirement 
should  be  fully  described  in  each 
licensee's  ERDS  implementation  plan. 
The  notiHcation  requirement  is  valid  in 
order  for  NRC  to  fulfill  its  mandated  role 
to  monitor  the  licensee  during  an 
emergency.  A  delay  of  one  hour  or  more 
could  deprive  the  NRC  of  vital 
information  necessary  to  perform  its 
advisory  and  monitoring  role.  The 
licensee  is  currently  required  in  10  CFR 
50.72  to  have  a  shift  communicator 
maintain  continuous  contact  with  the 
NRC  Operations  Center.  This  request  is 
not  being  changed,  and  diis  person 
could  be  responsible  for  initiating  the 
ERDS  link. 

Similarly,  the  requirement  to  use  an 
on-site  computer  does  not  mean  this 
equipment  must  be  located  in  the 
control  room.  Any  on-site  location,  such 
as  the  Technical  Support  Center  or  a 
computer  facility,  which  is  capable  of 
meeting  the  requirement  for  notification 
is  an  acceptable  location.  However,  off¬ 
site  computers,  e.g.,  at  some  central 
location  used  to  service  more  than  one 
plant  site  could  be  prone  to  additional 
commercial  link  vulnerability.  This 
could  potentially  decrease  the  ERDS 
availability  and  reliability  beyond 
acceptable  limits. 

The  ERDS  link  will  be  activated  or 
deactivated  by  the  Ucensee  to  transmit 
the  ERDS  data  to  the  NRC  Operations 
Center  via  the  NRC-provided  telephone 
lines.  In  the  event  that  NRC  perceives 
the  need  to  disconnect  a  plant  from  the 
NRC  Operations  Center  to  allow 
another  plant  onto  the  system,  for 
example,  terminating  the  transmission 
of  exercise  data  to  allow  a  unit  with  a 
real  emergency  to  access  the  system, 
this  capability  must  be  available  to  the 
NRC. 

16.  Comment.  The  18  month  ERDS 
implementation  schedule  does  not 
provide  adequate  flexibility  for  all 
utilities  to  install  the  system.  Adhering 
to  that  schedule  will  cause  serious 
operational  and  cost  impacts  to  some 
utilities  because  the  system  requires 
extensive  hardware  modifications. 

Response.  The  voluntary  program 
demonstrated  that  an  implementation 
period  of  18  months  is  generally 
adequate.  However,  the  NRC  realizes 
there  are  plant  to  plant  variations 
which,  in  certain  cases,  may  require 
more  extensive  and  time  consuming 
modifications.  Utilities  that  experience 
exceptional  difftculties  in  meeting  the  18 


month  implementation  schedule  should 
request  an  extension  from  the  NRC. 
Extension  requests  will  be  reviewed  on 
a  case-by-case  basis.  Extensions  will 
not  be  granted  in  the  absence  of 
reasonable  and  good  faith  efforts  to 
meet  the  schedule. 

17.  Comment  The  requirement  in  the 
proposed  rule  contained  in  appendix  E 
to  part  50,  section  VI  JZ,  should  be 
clarifted  to  indicate  that  the  licensee 
will  provide  data  from  each  unit  via  an 
output  port  on  the  appropriate  data 
system  and  necessary  software  to 
assemble  the  data  to  be  transmitted. 

Response.  The  staff  agrees  with  this 
clarification.  This  section  of  the  ftnal 
rule  will  be  modifted  appropriately. 

18.  Comment  Quarterly  testing  of  the 
ERDS  is  too  frequent.  Testing  on  a  semi¬ 
annual  or  periodic  but  unspecified 
schedule  should  be  sufficient.  One 
commenter  noted  that  the  rule  does  not 
address  reporting  requirements  for 
system  failures  during  testing.  Also  for 
consistency  between  the  discussion 
section  and  the  rule,  the  following 
statement  regarding  the  use  of  ERDS 
during  emeigency  training  exercises 
should  be  added  to  10  CFR  50.72(a)(4)  of 
the  rule.  Although  there  is  no 
requirement,  the  ERDS  may  also  be 
activated  by  the  licensee  during 
emergency  drills  or  exercises  if  the 
licensee's  computer  system  has  the 
capability  to  transmit  the  data. 

Response.  Quarterly  testing  during  the 
initial  year  or  18  months  of  the  ERDS 
program  is  necessary  for  both  the 
licensees  and  the  NRC  monitors  to  gain 
experience  and  conftdence  with  the 
system,  as  well  as  prove  the  availability 
and  reliability  of  the  system.  An 
established  schedule  allows  both  the 
NRC  and  Ucensees  to  plan  and  allocate 
time  and  resources  for  testing  rather 
than  trying  to  accommodate  testing  on 
an  unregimented  basis.  After  a  period  of 
approximately  one  year  of  demonstrated 
system  performance,  i.e.,  proper 
functioning  during  quarterly  testing,  the 
test  frequency  may  be  relaxed  to  semi¬ 
annually. 

There  are  no  explicit  reporting 
requirements  for  failures  during  testing 
because  the  quarterly  testing  will  be 
conducted  with  NRC.  If  there  are 
failures  during  these  tests,  the  NRC. 
because  of  its  participation  in  the  tests, 
will  be  aware  of  them.  It  is  unlikely 
there  will  be  any  system  testing  of 
which  the  NRC  is  unaware,  e.g.,  with 
State  or  local  governments,  since  the 
State  links  will  most  probably  be 
through  the  NRC  Operations  Center.  The 
recommended  additional  statement 
regarding  use  of  ERDS  during  emergency 
training  exercises  has  been  included  in 
the  fin^  rule. 


19.  Comment  Three  commenters 
stated  that  this  rule  should  impose  no 
new  isolation  requirements,  and 
suggested  that  references  should  be 
deleted  to  a  potential  requirement  for 
additional  isolation  requirements. 

Response.  The  reference  to  the 
potential  need  for  isolation  devices  is 
not  a  new  requirement  It  is  intended 
merely  to  serve  to  reinforce 
requirements  as  a  design  control 
mechanism  in  10  CFR  50.55a  and  adds 
emphasis  for  adequate  protection 
against  spurious  electrical  signals.  More 
recently  constructed  nuclear  power 
reactors  have  adequate  isolation  of  their 
computer  interfaces,  but  in  some  older 
reactors  it  is  conceivable  the  computer 
assembling  the  ERDS  data  may  not  be 
fully  buffered,  and  as  such,  could 
require  appropriate  isolation  devices. 
The  statement  alerts  the  licensees  to  the 
potential  need  for  additional  isolation 
devices. 

20.  Comment  There  should  be  more 
flexibility  in  acceptable  quality 
indicators  (tags)  for  the  0IDS  data,  thus 
allowing  greater  use  of  existing  plant 
methodologies.  Requiring  the  utilities  to 
use  the  quality  tags  prescribed  by  the 
NRC  would  force  major  software 
changes  and  added  costs  for  some 
licensees. 

Response.  Using  the  data  quality 
indicators  prescribed  by  the  NRC  should 
necessitate,  at  the  most,  only  very  minor 
licensee  software  changes.  A  simple 
translation  matrix  that  converts  the 
quality  tags  used  by  the  licensee  to  the 
form  to  be  used  by  the  NRC  Operations 
Center  is  sufficient.  This  can  be  applied 
to  the  ERDS  data  prior  to  transmission. 

There  is  no  requirement  for  the 
utilities  to  change  the  quality  tags  used 
at  their  facility.  However,  if  each  utility 
transmits  ERDS  data  to  the  NRC 
Operations  Center  using  their  own 
quality  tags,  variation  from  licensee  to 
licensee  could  cause  confusion  to  the 
NRC  monitors,  thereby  necessitating 
additional  telephonic  consultation  with 
the  licensee. 

21.  Comment  Four  commenters  stated 
that  when  ERDS  is  implemented  the 
requirement  for  full  time  manning  of  the 
Emergency  Notification  System  (ENS) 
should  be  relaxed.  Without  this 
relaxation  the  affected  utility  will  not  be 
able  to  redirect  its  efforts  as  claimed. 

Response:  It  is  not  the  intent  to 
replace  the  ENS  with  ERDS;  rather, 

ERDS  is  a  supplemental  system 
speciabzed  in  automatic  collection  and 
transmission  in  near  real  time  of  a 
selected  set  of  parametric  reactor  data 
required  by  the  NRC  in  its  emergency 
monitoring  role.  Although  implementing 
ERDS  will  diminish  the  current  ENS 
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burden,  not  all  functions  of  the  ENS  will 
be  subsumed  into  the  EROS,  llierefore. 
telephone  contact  will  still  be  required 
via  the  ENS.  Nevertheless,  the  e^ort 
required  by  the  licensee’s  personnel  to 
gather  the  data  for  periodic  relay  to  the 
NRC  will  be  reduced,  thus  permitting 
their  use  of  personnel  in  other 
emergency  functions. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  regulation  is  the  t3q>e  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(cK3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget  under 
approval  number  3150-0011. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  115  hours  per  response  the  first 
year  and  38  hours  per  response 
thereafter,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  irdormation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspects  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(MNBB-7714).  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019  (3150-0011),  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  the  final  rulemaking  on  Ais 
subject.  The  analysis  examined  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  NRC.  The  NRC 
requested  public  comments  on  the 
preliminary  regulatory  analysis. 
Comments  received  were  considered, 
but  no  changes  to  the  regulatory 
analysis  are  considered  necessary. 
Therefore,  the  preliminary  regulatory 
analysis  is  adopted  as  the  final 
regulatory  analysis  without  change. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 


the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  final  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  “small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

As  required  by  10  CFR  50.109,  the 
Commission  has  completed  a  backfit 
analysis  for  this  rule.  The  Commission 
concluded  that  the  rule  will  provide  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  by  ensuring  far  more  accurate 
and  timely  flow  of  data  for  the  NRC  to 
fulfill  its  role  during  an  alert  or  higher 
emergency.  The  direct  and  indirect  costs 
estimated  for  the  implementation  of  this 
rule  are  justified  in  view  of  this 
increased  protection.  Further,  the 
implementation  and  maintenance 
requirements  of  the  rule  will  have  no 
effect  on  occupational  radiological 
exposure.  The  backfit  analysis  on  which 
this  determination  is  based  is  as  follows: 

Item  1:  Statement  of  the  specific 
objective  that  the  backfit  is  designed  to 
achieve. 

Response:  The  objective  of  this 
rulemaking  is  the  timely  and  effective 
implementation  of  ERDS  so  as  to 
provide  increased  assurance  that  a 
reliable  and  effective  communications 
system,  that  will  allow  the  NRC  to 
monitor  available  critical  parameters 
during  an  emergency,  is  in  place.  The 
availability  of  accurate,  near  real-time 
data  depicting  what  is  taking  place  at  a 
reactor  facility  during  an  alert  or  higher 
emergency  will  improve  the  NRC's 
imderstanding  of  the  event  as  it  is 
happening,  and  thereby  better  enable 
the  NRC  to  perform  its  role  of  (i) 
providing  State  and  local  authorities 
recommmendations  and  advice  on 
offsite  action  that  they  may  need  to  take 
to  protect  their  citizenry;  (ii)  supporting 
the  licensees  efforts  to  manage  the 
accident  by  providing  technical  analysis 
and  logistic  support;  (iii)  keeping  other 
Federal  agencies  and  entities  informed 
of  the  status  of  the  incident;  and  (iv) 
keeping  the  media  informed  of  the 
NRCs  knowledge  of  the  status  of  the 
incident. 

Item  2:  General  description  of  the 
activity  that  would  be  required  of  the 
licensee  or  applicant  in  order  to 
complete  the  backfit 

Response:  All  licensees  or  applicants 
would  be  required  to  install  an  NRC- 


supplied  communication  link,  provide 
the  necessary  hardware  from  the  in- 
plant  computer  to  interface  with  the 
NRC-supplied  commimication  link, 
provide  support  for  periodic  testing  of 
the  ERDS,  and  report  any  configuration 
changes  to  the  licensee’s  ERDS-related 
hardware  and  software.  Initially,  the 
ERDS  will  be  tested  quarterly,  unless 
otherwise  determined  by  NRC  based  on 
demonstrated  system  performance. 

Item  3:  Potential  change  in  the  risk  to 
the  public  from  the  accidental  offsite 
release  of  radioactive  material. 

Response:  The  principal  effect  of 
ERDS  will  be  a  mariced  improvement  in 
the  availability,  timeliness,  and 
reliability  of  key  information  about  what 
is  taking  place  at  the  reactor  during  an 
accident,  particularly  during  the  critical 
early  hours  before  the  NRC  Site  Team 
arrives.  Hence,  ERDS  will  provide 
significant  improvements  in  the  NRCs 
ability  to  understand  what  is  taking 
place  during  an  emergency,  and  thereby 
more  effectively  perform  its  role  of 
monitoring  and  advising  the  licensee. 
More  importantly,  the  improvement  in 
assessment  performance  will  improve 
the  NRC’s  ability  to  provide  appropriate 
recommendations  and  advice  to  the 
State  and  local  officials  who  are 
required  to  make  the  decisions  regarding 
offsite  protective  actions  which  are 
necessary  to  protect  the  public. 

Because  the  decisions  made  by  the 
State  and  local  authorities  with  regard 
to  offsite  protective  actions  could  so 
significantly  affect  the  public  health 
consequences  of  a  reactor  accident,  it  is 
the  judgment  of  the  NRC  that  a 
significant  improvement  in  the  NRC’s 
ability  to  provide  the  right 
reconunendation  at  the  right  time 
provides  a  substantial  improvement  in 
the  overall  protection  to  the  public. 
Because  the  ERDS  will  provide  that 
significant  improvement  in  the  NRC’s 
ability  to  provide  the  right 
recommendation  at  the  right  time,  the 
proposed  ERDS  requirements  are 
justified. 

Item  4:  Potential  impact  on 
radiological  exposure  of  facility 
employees. 

Response:  The  implementation  of  the 
proposed  ERDS  rule  would  have  no 
effect  on  routine  occupational 
radiological  exposure  and  would  not 
result  in  increased  radiological  exposure 
of  facility  employees. 

Item  5:  Installation  and  continuing 
costs  associated  with  the  backfit 
including  the  cost  of  facility  downtime 
or  the  cost  of  construction  delay. 

Response:  The  cost  impact  of  the  rule 
was  estimated  to  be  approximately 
$153,000  for  one  nuclear  power  reactor 
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(one  unit).  This  Rgnre,  expressed  in  1990 
dollars,  represents  the  incremental 
worth  of  installing  and  operating  ERDS 
for  30  years  using  a  5  percent  discount 
rate.  TTie  overall  industry  cost  of 
implementing  the  rule  for  118  nuclear 
power  reactor  units  was  estimated  at 
approximately  $18  million.  No  downtime 
costs  were  considered  in  the  cost  impact 
estimates  because  the  installation  and 
operation  of  the  ERDS  should  have  no 
impact  on  the  operation  of  a  nuclear 
power  plant. 

Item  6:  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship  to 
proposed  and  existing  regulatory 
requirements. 

Response:  The  ERDS  rule  should  have 
little  or  no  impact  on  the  operational 
complexity  of  the  nuclear  power  reactor 
units  since  the  required  modifications  to 
the  hardware  and  software  are  minor. 
The  redirection  in  the  labor  burden 
provided  by  the  automatic  collection 
and  transmission  of  selected  reactor 
data  would  increase  the  efficiency  and 
effectiveness  of  nuclear  power  plant 
operating  personnel  during  an 
emergency.  This  rule  is  closely 
associated  with  Generic  Letter  89-15 
and  complements  the  ENS  that  exists  at 
every  nuclear  power  reactor. 

Item  7:  The  estimated  resource  burden 
on  the  NRC  associated  with  the  backfit 
and  availability  of  such  resources. 

Response:  The  impact  on  the  NRC 
resulting  from  the  implementation  of  the 
ERDS  rule  is  anticipated  to  be  a  one¬ 
time  cost  of  about  $200,000  for  the 
current  population  of  operational/ 
licensed  nuclear  reactor  units.  This 
figure  provides  for  initial  reviews  of 
licensees’  implementation  plan 
submittals.  After  implementation,  the 
NRC  cost  is  estimated  to  be 
approximately  $4.4  million  for  118 
nuclear  power  reactor  units.  This  figure 
represents  the  costs  for  periodic  testing 
and  configuration  control  expressed  as 
the  present  worth  in  1990  dollars  and 
uses  a  5  percent  discount  rate  over  30 
years. 

Item  8:  The  potential  impact  of  the 
differences  in  facility  type,  design,  or 
age  on  the  relevancy  and  practicality  of 
the  backfit. 

Response:  The  rule  is  independent  of 
the  facility’s  type,  design,  or  age.  There 
are  considerable  variations  in  the 
instrumentation  systems  of  the  nuclear 
power  plants,  and  the  estimated  cost 
impacts  were  based  on  an  average  value 
for  current  nuclear  power  plants  to 
implement  the  ERDS.  'There  will  be  no 
differences,  however,  in  potential 
impacts  between  the  various  facilities 
on  a  yearly  basis.  The  rule  does  not 
require  that  licensees  monitor  more 


parameters  than  are  presently 
monitored  at  each  facility. 

Item  9:  Whether  the  proposed  backfit 
is  interim  or  final  and,  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

Response:  Implementation  of  the 
ERDS  in  accordance  with  the  final  rule 
will  require  that  all  licensees  develop 
and  submit  an  ERDS  implementation 
plan  to  the  NRC  within  75  days  of  the 
publication  of  the  final  rule  in  the 
Federal  Register.  The  implementation 
plan  should  provide  a  schedule  which 
identifies  the  earliest  possible  time 
frame  for  ERDS  implementation  by  the 
licensee  as  well  as  proposed  alternate 
implementafion  dates.  The  NRC  will 
establish  an  industry-wide  ERDS 
implementation  schedule  which  will 
take  into  account  such  factors  as 
planned  computer  modifications  and 
scheduled  outages.  The  ERDS  must  be 
implemented  within  18  months  of  the 
publication  of  the  final  rule  in  the 
Federal  Register.  Licensees  that  have 
submitted  the  required  information 
under  the  voluntary  implementation 
program  will  not  be  required  to  resubmit 
this  information.  However,  they  will  be 
required  to  meet  the  implementation 
schedule  of  18  months  after  the  effective 
date  of  the  final  rule  or  before  initial 
escalation  to  full  power,  whichever 
comes  later.  Licensees  with  currently 
operational  ERDS  interfaces  approved 
under  the  voluntary  ERDS 
implementation  program  will  not  be 
required  to  submit  another 
implementation  plan  and  will  be 
considered  to  have  met  the  requirements 
imder  this  rule. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalty.  Fire  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Audiority:  Sections.  102, 103, 104, 105, 161, 
182, 183, 186, 189,  68  Stat.  936,  937,  938,  948, 
953, 954, 955, 956,  as  amended,  sec.  234, 83 


Stat.  1244,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2201,  2232,  2233,  2236,  2239,  2282); 
secs.  201,  as  amended,  202,  206,  88  Stat  1242, 
as  amended,  1244, 1246,  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10, 92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  imder  secs.  101, 185, 
68  Stat.  936, 955,  as  amended  (42  U.S.C.  2131, 
2235),  sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13,  and  50.54(dd), 
and  50.103  also  issued  under  sec.  108, 68  Stat. 
939,  as  amended  (42  U.S.C.  2138).  Sections 
50.23,  50.35,  50.55,  and  50.56  also  issued  under 
sec.  185,  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  50.55a,  and  appendix  Q  also  issued 
under  sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  also 
issued  under  sec.  204,  88  Stat  1245  (42  U.S.C. 
5844)  Sections  50.58,  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415, 96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  112, 68  Stat  939  (42  U.S.C.  2152).  Sections 
50.80  through  50.81  also  issued  under  sec.  184, 
68  Stat.  954,  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187, 68 
Stat.  955  (42  U.S.C.  2237). 

For  the  purposes  of  sec.  223, 68  Stat.  958,  as 
amended  (42  U.S.C.  2273).  §§  50.46  (a)  and 
(b),  and  50.54(c)  are  issued  under  secs.  161b, 
1611  and  161o,  68  Stat  948,  as  amended  (42 
U.S.C.  2201(b)):  §S  50.7(a),  50.10(a)-(c),  50.34 
(a)  and  (e),  50.44(a)-(c),  50.46  (a)  and  (b), 
50.47(b),  50.48  (a),  (c),  (d),  and  (e),  50.49(a), 
50.54(a).  (i) .  (i)(l),  (IHn).  (p).  (q).  (t).  (v).  and 
(y).  50.55(f),  50.55a  (a),  (c)-(e),  (g).  and  (h), 
50.59(c),  50.60(a).  50.62(c),  50.64(b),  and  50.80 
(a)  and  (b)  are  issued  under  sec.  161i,  68  Stat. 
949,  as  amended  (42  U.S.C.  2201(i));  and 
§§  50.49  (d),  (h),  and  (j).  50.54  (w),  (z).  (bb), 
(cc),  and  (dd).  50.55(e).  50.59(b),  50.61(b). 
50.62(b),  50.70(a).  50.71  (aHc)  and  (e). 

50.72(a).  50.73  (a)  and  (b).  50.74,  50.78,  and 
50.90  are  issued  under  sec.  161o,  68  Stat.  950, 
as  amended  (42  U.S.C.  2201(o)). 

2.  In  §  50.72,  paragraph  (a)  (4)  is 
redesignated  as  paragraph  (aj  (5)  and  a 
new  paragraph  (a)  (4)  is  added  to  read 
as  follows: 

§  50.72  Immediate  notification 
requirements  for  operating  nuciear  power 
reactors. 

(a)  *  *  * 

(4)  The  licensee  shall  activate  the 
Emergency  Response  Data  System 
(ERDS)  *  as  soon  as  possible  but  not 
later  than  one  hour  after  declaring  an 
emergency  class  of  alert,  site  area 
emergency,  or  general  emergency.  The 
ERDS  may  also  be  activated  by  the 
licensee  during  emergency  drills  or 
exercises  if  the  licensee’s  computer 
system  has  the  capability  to  transmit  the 
exercise  data. 

*  «  *  *  * 

3.  Appendix  E  to  part  50  is  amended 
by  adding  a  new  section  VI,  Emergency 

*  Requirements  for  ERDS  are  addressed  <n 
Appendix  E  Section  VI. 
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Response  Data  System,  to  read  as 
follows: 

Appendix  E  to  Part  50— Emergency 
Planning  and  Preparedness  for 
Production  and  Utilization  Facilities 
*  *  *  «  * 

VI.  Emergency  Response  Data  System 

1.  The  Emergency  Response  Data  System 
(EROS)  is  a  direct  near  real-time  electronic 
data  link  between  the  licensee's  onsite 
computer  system  and  the  NRC  Operations 
Center  that  provides  for  the  automated 
transmission  of  a  limited  data  set  of  selected 
parameters.  The  ERDS  supplements  the 
existing  voice  transmission  over  the 
Emergency  Notification  System  (ENS)  by 
providing  the  NRC  Operations  Center  with 
timely  and  accurate  updates  of  a  limited  set 
of  parameters  from  the  licensee's  installed 
onsite  computer  system  in  the  event  of  an 
emergency.  When  selected  plant  data  are  not 
available  on  the  licensee's  onsite  computer 
system,  retrofitting  of  data  points  is  not 
required.  The  licensee  shall  test  the  ERDS 
periodically  to  verify  system  availability  and 
operability.  The  frequency  of  ERDS  testing 
will  be  quarterly  unless  otherwise  set  by 
NRC  based  on  demonstrated  system 
performance. 

2.  Except  for  Big  Rock  Point  and  all  nuclear 
power  facilities  that  are  shut  down 
permanently  or  indefinitely,  onsite  hardware 
shall  be  provided  at  each  unit  by  the  licensee 
to  interface  with  the  NRC  receiving  system. 
Software,  which  will  be  made  available  by 
the  NRC,  will  assemble  the  data  to  be 
transmitted  and  transmit  data  from  each  unit 
via  an  output  port  on  the  appropriate  data 
system.  The  hardware  and  software  must 
have  the  following  characteristics: 

a.  Data  points,  if  resident  in  the  in-plant 
computer  systems,  must  be  transmitted  for 
four  selected  types  of  plant  conditions: 
Reactor  core  and  coolant  system  conditions; 
reactor  containment  conditions;  radioactivity 
release  rates;  and  plant  meteorological  tower 
data.  A  separate  data  feed  is  required  for 
each  reactor  unit.  While  it  is  recognized  that 
ERDS  is  not  a  safety  system,  it  is  conceivable 
that  a  licensee's  ERDS  interface  could 
communicate  with  a  safety  system.  In  this 
case,  appropriate  isolation  devices  would  be 
required  at  these  interfaces.*  The  data  points. 


*  See  to  CFR  50.S5a(h)  Protection  Systems. 


identified  in  the  following  parameters  will  be 
transmitted: 

(i)  For  pressurized  water  reactors  (PWRs), 
the  selected  plant  parameters  are:  (1)  Primary 
coolant  system:  pressure,  temperatures  (hot 
leg,  cold  leg,  and  core  exit  thermjcouples], 
subcooling  margin,  pressurizer  level,  reactor 
coolant  charging/makeup  flow,  reactor  vessel 
level,  reactor  coolant  flow,  and  reactor 
power;  (2)  Secondary  coolant  system:  Steam 
generator  levels  and  pressures,  main 
feedwater  flows,  and  auxiliary  and 
emergency  feedwater  flows;  (3)  Safety 
injection:  High-  and  low-pressure  safety 
injection  flows,  safety  injection  flows 
(Westinghouse),  and  borated  water  storage 
tank  level;  (4]  Containment:  pressure, 
temperatures,  hydrogen  concentration,  and 
sump  levels;  (5)  Radiation  monitoring  system: 
Reactor  coolant  radioactivity,  containment 
radiation  level,  condenser  air  removal 
radiation  level,  eflluent  radiation  monitors, 
and  process  radiation  monitor  levels;  and  (6) 
Meteorological  data:  wind  speed,  wind 
direction,  and  atmospheric  stability. 

(ii)  For  boiling  water  reactors  (BWRs),  the 
selected  parameters  are:  (1)  Reactor  coolant 
system:  Reactor  pressure,  reactor  vessel 
level,  feedwater  flow,  and  reactor  power;  (2) 
Safety  injection:  Reactor  core  isolation 
cooling  flow,  high-pressure  coolant  injection/ 
high-pressure  core  spray  flow,  core  spray 
flow,  low-pressure  coolant  injection  flow,  and 
condensate  storage  tank  level;  (3) 
Contaiiunent  drywell  pressure,  drywell 
temperatures,  diywell  sump  levels,  hydrogen 
and  oxygen  concentrations,  suppression  pool 
temperature,  and  suppression  pool  level;  (4) 
RacUation  monitoring  system:  Reactor  coolant 
radioactivity  level,  primary  containment 
radiation  level  condenser  ofl-gas  radiation 
level,  eflluent  radiation  monitor,  and  process 
radiation  levels;  and  (5)  Meteorological  data: 
Wind  speed,  wind  direction,  and  atmospheric 
stability. 

b.  The  system  must  be  capable  of 
transmitting  all  available  E^S  parameters 
at  time  intervals  of  not  less  than  15  seconds 
or  more  than  60  seconds.  Exceptions  to  this 
requirement  will  be  considered  on  a  case  by 
case  basis. 

c.  All  link  control  and  data  transmission 
must  be  established  in  a  format  compatible 
with  the  NRC  receiving  system  ^  as 
configured  at  the  time  of  licensee 
implementation. 

3.  Maintaining  Emergency  Response  Data 
System: 

a.  Any  hardware  and  software  changes 
that  aflect  the  transmitted  data  points 


’  Guidance  is  provided  in  NUREG-1394,  Revision 

1. 


identified  in  the  ERDS  Data  Point  Library  * 
(site  specific  data  base  residing  on  the  ERDS 
computer)  must  be  submitted  to  the  NRC 
within  30  days  after  the  changes  are 
completed. 

b.  Hardware  and  software  changes,  with 
the  exception  of  data  point  modifications, 
that  could  aflect  the  transmission  format  and 
computer  communication  protocol  to  the 
ERDS  must  be  provided  to  the  NRC  as  soon 
as  practicable  and  at  least  30  days  prior  to 
the  modifleation. 

c.  In  the  event  of  a  failure  of  the  NRC 
supplied  onsite  modem,  a  replacement  imit 
will  be  furnished  by  the  NRC  for  licensee 
installation. 

4.  Implementing  the  Emergency  Response 
Data  System  Program: 

a.  Each  licensee  shall  develop  and  submit 
an  ERDS  implementation  program  plan  to  the 
NRC  by  October  28, 1991.  To  ensure 
compatibility  with  the  guidance  provided  for 
the  ERDS.  the  ERDS  implementation  program 
plan,*  must  include,  but  not  be  limited  to, 
information  on  the  licensee's  computer 
system  conflguration  (i.e.,  hardware  and 
software),  interface,  and  procedures. 

b.  Licensees  must  comply  with  appendix  E 
to  part  50,  section  V. 

c.  Licensees  that  have  submitted  the 
required  information  under  the  voluntary 
ERDS  implementation  program  will  not  be 
required  to  resubmit  this  information.  The 
licensee  shall  meet  the  implementation 
schedule  of  appendix  E  to  Part  50,  Section 
VI.4d. 

d.  Each  licensee  shall  complete 
implementation  of  the  ERDS  by  February  13, 
1993,  or  before  initial  escalation  to  full  power, 
whichever  comes  later.  Licensees  with 
currently  operational  ERDS  interfaces 
approved  under  the  voluntary  ERDS 
implementation  program  will  not  be 
required  to  submit  another  implementation 
plan  and  will  be  considered  to  have  met  the 
requirements  for  ERDS  under  appendix  E  to 
part  50,  section  VI.l  and  2  of  this  part. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

(FR  Doc.  91-17895  Filed  8-12-91: 8:45  am] 
BILUNO  cooe  7S«M>1-M 


■  See  NUREG-1394,  Revision  1,  appendix  C  Data 
Point  Library. 

*  See  NUREG-1394.  Revision  1,  section  3. 

>“  See  NUREG-1394,  Revision  1. 
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DEPARTMENT  OF  EDUCATION 

Rehabilitation  Services  Administration 

Rehabilitation  Short-Term  Training 

agency:  Department  of  Education. 
action:  Notice  of  final  priorities  for 
fiscal  year  1991. 

summary:  The  Secretary  of  Education 
announces  final  priorities  for  fiscal  year 
1991  for  training  activities  to  be 
supported  under  the  Short-Term 
Training  program  of  the  Rehabilitation 
Services  Administration  (RSA). 
EFFECTIVE  DATES:  These  priorities  take 
e^ect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjoimunents.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACr. 

Richard  Melia,  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration,  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3324  Switzer,  Washington,  DC 
20202-2649.  Telephone:  (202)  732-1400. 
TDD  users  may  contact  the  Program 
Specialist  via  the  Federal  Dual  Party 
Relay  Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  The 
Short-Term  Training  program  is 
authorized  by  title  111,  section  304  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Under  this  discretionary  grant  program. 
Federal  8iq}port  may  be  provided  for 
special  seminars,  institutes,  workshops, 
and  other  short-term  courses  in 
tedmical  matters  relating  to  the  delivery 
of  vocational,  medical  social,  and 
psychological  rehabilitation  services. 

Eligible  Applicants 

State  agencies  and  other  public  or 
nonprofit  agencies  and  organizations, 
including  institutions  of  higher 
education,  are  eligible  to  apply  for 
assistance  under  the  Rehabilitation 
Short-Term  Training  program. 

On  May  13, 1991,  the  Secretary 
published  a  notice  of  proposed  priorities 
for  this  program  in  the  F^eral  Register 
(56  FR  22065).  As  a  result  of  public 
commenl  six  changes  have  made  been 
made  in  Priority  1.  No  changes  were 
made  to  Priority  2. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  in  the  notice  of 
proposed  priorities,  20  parties  submitted 
comments.  An  analysis  of  the  comments 


and  of  the  changes  in  the  notice  of 
proposed  priorities  follows. 

Priority  1 — Rehabilitation  Short-Term 
Training — Implementation  of  the 
Americans  With  Disabilities  Act  (ADA) 

Comments:  One  commenter  suggested 
that  the  training  include  a  focus  on  the 
legislative  and  philosophic  history  of  the 
independent  living  and  civil  rights 
movement  for  people  with  disabilities. 
Other  commenters  suggested  that  the 
training  include  a  focus  on  the 
independent  living  philosophy  and  the 
attitudinal  variables  that  prompted  the 
passage  of  the  ADA. 

Discussion:  The  Secretary  agrees  that 
it  is  important  for  the  training  to  include 
a  focus  on  the  legislative  and 
philosophic  history  of  the  independent 
living  and  civil  rights  movement  for 
people  with  disabilities.  'Hiis  will 
provide  background  regarding  the 
impetus  for  the  ADA. 

Changes:  A  change  has  been  made  to 
the  priority  to  require  that  the  training 
include  information  on  the  legislative 
and  philosophic  history  of  the 
independent  living  and  civil  rights 
movement  for  people  with  disabilities. 

Comments:  A  commenter  suggested 
that  the  priority  include  the  requirement 
that  persons  with  disabilities  be 
involved  in  the  development  of  ftis 
training. 

Discussion:  The  Secretary  agrees  that 
the  involvement  of  persons  with 
disabilities  in  the  development  and 
provision  of  this  training  is  an  important 
factor. 

Chants:  A  requirement  has  been 
added  to  the  priority  that  individuals 
with  disabilities  be  involved  in  the 
development  and  delivery  of  training 
under  Ais  priority. 

Comments:  One  commenter  suggested 
that  it  is  confusing  to  require  that  the 
training  address  the  legal  and 
professional  liabilities  of  vocational 
rehabilitation  and  independent  living 
professionals  in  the  provision  of 
services  and  information  regarding 
compliance  with  the  requirements  of  the 
ADA. 

Discussion.  The  Secretary  agrees  that 
this  requirement  may  be  confusing  and 
misinterpreted.  The  intent  was  to 
provide  training  on  the  limits  imposed 
by  the  ADA  regarding  the  disclosure  of 
information  to  a  potential  employer 
about  an  individual’s  disability.  This 
information  can  be  provided  under  the 
general  training  regarding  the  ADA  and 
its  implementing  regulations. 

Changes:  This  requirement  has  been 
removed  from  the  priority. 

Comments:  Three  commenters 
suggested  that  the  audience  for  this 
training  be  expanded  to  include 


employers  and  trainers  of  employer 
personnel,  and  that  the  training  address 
employers’  skills  in  hiring, 
accommodating,  and  supervising 
employees  with  disabilities.  Another 
commenter  suggested  that  the  intended 
audience  include  personnel  from 
independent  living  centers.  Other 
comments  were  received  relating  to  the 
inclusion  of  personnel  from 
rehabilitation  facilities  in  the  training 
audience. 

Discussion:  Rehabilitation  Short-Term 
Training  funds  can  only  be  used  to  train 
piersonnel  that  provide  vocational, 
medical,  social,  and  psychological 
rehabilitation  services.  The  U.S.  Equal 
Employment  Opportunity  Commission 
(EEOC)  and  the  U.S.  Department  of 
Justice  (DOJ)  are  required  to  train  and 
provide  technical  assistance  to 
employers  on  the  employment-related 
and  public  accommodation  provisions  of 
the  ADA.  In  addition,  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  is 
planning  training  for  employers  on  the 
ADA.  This  priority  requires  that  the 
short-term  training  be  coordinated  with 
the  ADA-related  training  to  be  funded 
by  NIDRR.  The  training  audience 
includes  personnel  from  independent 
living  centers,  rehabilitation  facilities, 
and  other  community-based 
rehabilitation  programs. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  training  be  conducted  in  a 
specific  State  since  out-of-State  travel 
may  not  be  possible.  Another 
commenter  suggested  that  the  training 
include  a  "network”  pproach  so  that 
national  organizations  can  replicate  the 
training  for  State  chapters.  A  third 
commenter  suggested  that  the  project 
include  a  specific  dissemination  plan  for 
the  course  material  and  outline.  One 
commenter  disagreed  with  the  "train- 
the-trainer”  approach  and  suggested 
that  the  priority  include  training  of 
direct  service  providers  and  individuals 
with  disabilities.  The  same  commenters 
suggested  that  the  training  be 
competency-based  and  that  participants 
be  required  to  demonstrate  their 
mastery  in  all  training  areas. 

Discussion:  The  intent  of  the  priority 
is  a  "train-the-trainer”  approach  so  that 
the  training  can  be  replicated  at  the 
State  and  local  levels.  The  Secretary 
believes  that  this  approach  is  the  most 
effective  mechanism  given  the  limited 
amount  of  funds  available  for  this 
project.  While  the  training  may  be 
conducted  in  one  central  location, 
training  materials  must  be  made 
available  for  dissemination  to 
undergraduate  and  graduate 
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rehabilitation  education  programs  and 
in-service  and  post-employment  training 
programs  funded  under  the 
Rehabilitation  Act  (Act)  of  1973,  as 
amended,  for  replication.  A  specific 
dissemination  plan  is  not  needed  as  the 
Department  will  disseminate  the  coiuse 
material  and  outline  to  State  vocational 
rehabilitation  in-service  programs, 
regional  rehabilitation  continuing 
education  programs,  and  certain  long¬ 
term  training  projects  funded  under 
section  304  of  die  Act.  While  no  changes 
have  been  made  to  the  priority 
concerning  competency-based  training, 
all  projects  under  this  priority  will  be 
required  to  submit  an  evaluation  plan  to 
assess  the  effectiveness  of  their  training. 

Changes:  The  priority  has  been 
revised  to  more  clearly  state  that  the 
project  must  produce  a  course  outline 
and  sample  course  materials  for 
replication  purposes. 

Comments:  A  commenter  suggested 
that  the  training  on  skills  needed  to 
assist  employers  in  complying  with  the 
ADA  include  information  on  the  use  of 
rehabiliation  technology  and  that  the 
training  focus  on  the  capacities  of 
individuals  with  disabilities. 

Discussion:  The  Secretary  agrees  that 
the  training  can  be  enhanced  by  the 
inclusion  of  information  on 
rehabilitation  technology  and  the 
assessment  of  the  capacities  of 
individuals  with  disabilities. 

Changes:  Two  changes  have  been 
made  to  the  priority  based  upon  these 
comments.  First,  the  training  must 
provide  rehabilitation  professionals  with 
skills  in  the  use  of  rehabilitation 
technology  to  assist  employers  in 
compl]ring  with  the  provisions  of  the 
ADA.  Secondly,  the  b'aining  must 
provide  vocational  rehabilitation  and 
independent  living  professionals  widi 
skills  to  assess  the  capacities,  as  well  as 
the  functional  limitations,  of  individuals 
with  disabilities  in  order  to  better  assist 
employers  to  comply  with  the  ADA 

^mments:  One  commenter  suggested 
that  the  training  provide  information  on 
the  application  of  the  ADA  to  specific 
disability  groups. 

Discussion:  The  training  is  intended  to 
be  national  in  scope.  Hie  inclusion  of  a 
focus  on  a  specific  disability  group  or 
groups  would  limit  the  applicability  of 
this  training  at  the  national  level. 

Changes:  None. 

Comments:  A  commenter  suggested 
that  the  priority  include  the  requirement 
that  the  project  develop  and  disseminate 
a  listing  of  resources  for  trainees  and 
others  to  utilize  in  the  provision  of 
technical  assistance  on  the  ADA. 

Discussion:  Bodi  the  EEOC  and  the 
DO]  are  required  to  produce  technical 
assistance  manuals  and  other  resource 


materials  under  section  506  of  the  ADA 
The  Department  is  working  with  both  of 
these  Federal  agencies  in  the 
development  of  the  resource  materials 
that  will  become  available  to  the  public 
shortly  after  the  publication  of  final 
regulations  implementing  the  ADA. 
Including  the  development  of  resource 
listings  in  this  priority  would  be  a 
duplication  of  the  requirement  under  the 
ADA. 

Changes:  None. 

Priority  2~-Rehabihtation  Short-Term 
Training — Improving  the  Competency  of 
Vocational  Rehabilitation  Counselors  in 
Marketing  of  Vocational  Rehabilitation 
Services,  Providing  Job  Placement,  and 
Assessing  a  Client’s  fob  Skills  That  May 
Be  Transferred  to  Other  Occupational 
Opportunities 

Comments:  One  commenter  suggested 
the  elimination  of  this  priority.  Another 
commenter  suggested  that  this  priority 
be  replaced  with  one  that  focuses  on 
rehabilitation  technology. 

Discussion:  The  1989  National  Survey 
of  Personnel  Shortages  and  Training 
Needs  in  Vocational  Rehabilitation  by 
Pelavin  Associates  substantiates  the 
need  for  this  type  of  training  for 
vocational  rehabilitation  counselors.  In 
addition,  several  other  comments 
received  on  the  proposed  priority  noted 
the  need  for  this  type  of  training.  The 
Secretary  funds  other  long-term  training 
projects  that  provide  training  at  both  the 
pre-service  and  post-employment  levels 
regarding  rehabilitation  engineering  and 
technology  services. 

Changes:  None. 

Comments:  Several  commenters 
suggested  increasing  the  emphasis  on 
marketing  and  encouraging  employers  to 
hire  people  with  disabilities.  One 
commenter  suggested  that  the  training 
include  outreach  to  business  and 
industry,  the  development  of  brochures 
and  videos,  and  efforts  to  improve  the 
placement  skills  of  vocational 
rehabilitation  counselors. 

Discussion:  The  Secretary  believes 
that  the  priority  includes  sufficient 
emphasis  on  the  use  of  marketing 
strategies  to  increase  competitive 
employment  opportunities  for 
individuals  with  disabilities.  The 
priority  is  sufficiently  broad  to  allow  a 
project  to  address  the  areas  suggested 
regarding  outreach,  materials 
development,  and  placement  skills. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  priority  conflicts  with  the  intent 
of  the  ADA  by  supporting  training  to 
match  an  individual’s  skills  with 
employer  demands. 

Discussion:  The  Secretary  believes 
that  matching  an  individual's  skills  with 


employer  demands  is  consistent  with  a 
marketing  approach  to  job  development 
and  job  placement  and  does  not  conflict 
with  the  tenets  of  the  ADA.  As  stated  in 
the  priority,  marketing  strategies  have 
proven  to  be  quite  successful  in 
assisting  individuals  with  disabilities  to 
access  competitive  employment 
opportunities. 

Changes:  None. 

Comments:  One  commenter  suggested 
a  regional-oriented  training  focus.  Other 
commenters  suggested  revisions  in  the 
intended  training  audience  to  include 
rehabilitation  facility  personnel  and 
upper  management  personnel 

Discussion:  The  priority  does  not 
specify  the  geographic  focus  of  the 
training.  Projects  can  address  national, 
region^  State,  or  local  areas.  However, 
the  priority  requires  that  a  manual  and 
training  protocol  be  developed  so  that 
the  training  can  be  repUcat^  in  other 
locations.  Hie  training  is  intended  for 
vocational  rehabilitation  counselors  and 
other  rehabilitation  professionals.  This 
intended  training  audience  is  broad 
enough  to  include  facility  personnel  and 
upper  management  personnel. 

Changes:  None. 

Comments:  Two  commenters 
suggested  that  the  proposed  training  is 
too  ambitious  and  cannot  be  addressed 
in  a  short-term  training  format.  On  the 
other  hand,  several  other  commenters 
supported  the  short-term  training 
approach. 

Discussion:  The  Secretary  believes 
that  the  short-term  training  approach  is 
appropriate  to  upgrade  the  skills  of 
vocational  rehabilitation  counselors  and 
other  personnel  involved  in  the 
placement  of  individuals  with  ^ 
disabilities  into  competitive 
emplosonent.  Hie  Secretary  also  funds 
long-term  training  projects  that  provide 
more  intensive  skill  development  in  the 
areas  of  job  development  and  job 
placement  services  for  individuals  with 
disabilities. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  training  provide  information 
that  is  tailored  to  the  special  needs  of 
certain  disability  groups. 

Discussion:  The  Secretary  does  not 
support  focusing  on  a  specific  disability 
group  or  groups  for  this  training. 
Marketing  strategies  and  the  assessment 
of  job  skills  are  generic  in  nature  and 
should  not  be  limited  to  a  specific 
disability  group  or  groiqis. 

Changes:  None. 

Comments:  A  commenter  suggested 
that  the  Department  develop  innovative 
project  grants  for  replication  of  model 
programs  that  incorporate  a  marketing 
strategy. 
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Discussion:  The  Rehabilitation  Short- 
Term  Training  program  caimot  be  used 
to  fund  projects  that  provide  direct 
services.  The  Secretary  funds  other 
categories  of  grants  that  provide  direct 
services  to  individuals  with  disabilities. 
The  Department  has  also  identiHed 
exemplary  programs  and  projects  that 
increase  competitive  employment 
opportunities  for  individuals  with 
disabilities  and  has  disseminated 
information  on  these  exemplary 
programs  to  encourage  replication  in 
other  locations. 

Changes:  None. 

Priorities:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  75.105(c)(3),  the  Secretary  sets 
aside  funds  and  gives  an  absolute 
preference  to  applications  that  respond 
to  these  Hnal  priorities  described  in  this 
notice  for  fiscal  year  1991.  An  absolute 
priority  is  one  that  permits  the  Secretary 
to  select  for  funding  only  those 
applications  proposing  a  project  or 
projects  that  meet  the  priorities. 

Priority  1 — Rehabilitation  Short-Term 
Training — Implementation  of  the 
Americans  with  Disabilities  Act  (ADA) 

The  purpose  of  the  Rehabilitation  Act 
of  1973,  as  amended,  is  to  develop  and 
implement,  through  research,  training, 
and  services,  comprehensive  and 
coordinated  programs  of  vocational 
rehabilitation  and  independent  living  for 
individuals  with  disabilities  in  order  to 
maximize  their  employability, 
independence,  and  integration  into  the 
workplace  and  the  community.  The 
Americans  with  Disabilities  Act  (P.L. 
101-336),  signed  into  law  on  July  26, 

1990,  guarantees  equal  opportunity  for 
individuals  with  disabilities  in 
employment,  public  accommodations, 
transportation.  State  and  local 
government  services,  and 
teleconununications. 

In  order  to  assist  in  the 
implementation  of  the  national  policy  of 
equal  opportunity  for  individuals  with 
disabilities  mandated  by  the  ADA  in  a 
manner  consistent  with  Rehabilitation 
Act  of  1973,  as  amended,  priority  will  be 
given  to  projects  that  provide  a  short¬ 
term  training  course  for  pre-service 
educators  and  post-employment  trainers 
of  personnel  working  in  State  vocational 
rehabilitation  agencies,  centers  for 
independent  living,  client  assistance 
programs,  rehabilitation  facilities,  and 
community-based  programs  for 
individuals  with  disabilities.  Projects 
must  include  individuals  with 
disabilities  in  the  development  and 
delivery  of  training  under  this  priority. 

The  short-term  training  must  be 
national  in  scope  and  conducted  after 


the  publication  of  final  regulations  to 
implement  the  employment  and  public 
accommodation  provisions  under  Titles 
I  and  III  of  the  ADA.  These  regulations 
were  promulgated  by  the  Equal 
Employment  Opportunity  Commission 
and  the  Department  of  Justice  and  were 
scheduled  to  be  published  by  July  26, 
1991. 

The  short-term  training  must  provide 
educators  and  trainers  with  the 
following:  (1)  The  legislative  and 
philosophic  background  of  the 
independent  living  and  civil  rights 
movements  for  people  with  disabilities. 

(2)  An  understanding  of  the  ADA  and 
any  regulations  implementing  the  ADA. 

(3)  Specific  vocational  rehabilitation  and 
independent  living  skills  and  knowledge 
of  services  needed  for  assisting 
employers  in  complying  with  the 
requirements  of  the  ADA,  including,  but 
not  limited  to,  accessibility  surveys,  job 
accommodation,  worksite  modifications, 
reasonable  accommodations,  the  use  of 
rehabilitation  technology  at  the 
worksite,  and  assessment  of  functional 
limitations  and  the  capacities  of 
individuals  with  disabilities  to  perform 
the  job.  (4)  A  course  outline  and  sample 
course  materials  that  can  be 
incorporated  into  undergraduate  and 
graduate  rehabilitation  education 
programs  and  in-service  training 
programs  for  rehabilitation  agencies  or 
programs,  including  regional 
rehabilitation  continuing  education 
programs  (RRCEP),  State  vocational 
rehabilitation  agency  in-service  training 
programs,  and  long-term  training 
programs  imder  section  304  of  the 
Rehabilitation  Act. 

To  avoid  duplication,  the  project  must 
coordinate  training  efforts  with  those 
activities  to  be  funded  by  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  that  relate  to 
training  and  technical  assistance  for  the 
Americans  with  Disabilities  Act. 

Priority  2 — Rehabilitation  Short-Term 
Training — Improving  the  Competency  of 
Vocational  Rehabilitation  Counselors  in 
Marketing  of  Vocational  Rehabilitation 
Services,  Providing  Job  Placement,  and 
Assessing  a  Client’s  fob  Skills  That  May 
Be  Transferred  to  Other  Occupational 
Opportunities 

Survey  research  findings  published  by 
the  University  of  Wisconsin-Stout 
Research  and  Training  Center  (Inservice 
and  Continuing  Education  Needs  of 
Rehabilitation  Facility  Personnel,  1990), 
as  well  as  the  1989  National  Survey  of 
Personnel  Shortages  and  Training  Needs 
in  Vocational  Rehabilitation  by  Pelavin 
Associates  (September,  1989),  indicate  a 
significant  shortage  of  qualified 
persoimel  with  rehabilitation  job 


development  and  job  placement  skills. 

In  addition,  the  Secretary  wishes  to 
emphasize  marketing  strategies  as  a 
mechanism  to  encourage  employers  to 
hire  and  retain  employees  with 
disabilities.  The  impact  of  the 
Americans  with  Disabilities  Act  on 
business  and  industry  will  also  create 
the  need  for  job  development  and 
placement  staff  to  provide  technical 
assistance  to  employers  on  hiring  and 
retaining  employees  with  disabilities. 

The  Secretary  believes  that  these 
specialized  needs  for  staff  development 
in  the  areas  of  job  development  and  job 
placement  may  be  met  through  a 
concentrated  training  program  of  short 
duration  that  focuses  on  placement, 
marketing,  and  transferability  of  job 
skills. 

The  training  must  be  designed  to 
provide  personnel  in  State  vocational 
rehabilitation  agencies  and  other 
rehabilitation  professionals  with — (1) 
The  ability  to  better  match  client  skills 
with  employer  demands  in  order  to 
increase  placements;  (2)  The  knowledge 
to  assess  an  individual’s  job  skills  that 
may  be  transferred  to  other 
occupational  opportunities;  (3)  The  skills 
to  apply  national  and  State  occupational 
information,  e.g.,  the  information  from 
the  National  Occupational  Information 
Coordinating  Council  (NOICC)  and 
State  Occupational  Information 
Coordinating  Councils  (SOICC),  to 
facilitate  competitive  employment 
opportunities  for  individuals  with 
disabilities;  (4)  The  skills  to  develop 
marketing  programs  for  the  services  of 
vocational  rehabilitation  agencies  that 
will  lead  to  improved  placement 
outcomes  of  individuals  with  disabilities 
in  private  industry;  and  (5)  The  ability  to 
assist  private  industries  in  the  initiation 
of  disability  management  programs. 

The  project  must  demonstrate 
potential  for  replication  in  other 
locations  through  the  dissemination  of 
training  materials  and  protocols.  After  a 
project  is  funded,  a  manual  must  be 
produced  that  contains  a  course  outline 
and  training  materials  focused  on  the 
five  areas  listed  above. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 
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In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notiHcation  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

(Authority:  29  U.S.C.  774) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.246.  Rehabiltation  Short-Term  Trainingl 

Dated:  August  2, 1991. 

Lamar  Alexander, 

Secretary  of  Education. 

(FR  Doc.  91-19198  Filed  8-12-91;  8:45  am] 
BILUNO  CODE  MMMtl-M 
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Part  VII 

Department  of 
Education 

34  CFR  Part  347 

Technology-Related  Assistance  for 
Individuals  With  Disabilities:  Training  and 
Public  Awareness  Projects  of  National 
Significance;  Final  Regulations 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  347 
RIN  1820-AA93 

Technology-Related  Assistance  for 
Individuals  with  Disabilities:  Training 
and  Public  Awareness  Projects  of 
National  Significance 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  announces 
final  regulations  to  implement  the 
Training  and  Public  Awareness  Projects 
of  National  SigniHcance  under  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Program. 
The  regulations  implement  part  C  of  title 
II  of  the  Technology-Related  Assistance 
for  Individuals  with  Disabilities  Act  of 
1988  (Pub.  L.  100-407).  The  regulations 
describe  the  purposes  of  the  program, 
the  types  of  activities  that  may  be 
supported,  how  the  Secretary 
establishes  priorities  under  the  program, 
application  requirements,  the  selection 
criteria  by  which  the  Secretary 
evaluates  applications,  and  the 
requirements  that  must  be  met  by  those 
applicants  that  receive  awards  under 
the  program. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Cohem  Telephone:  (202)  732-5607; 
deaf  or  hearing-impaired  persons  who 
use  telecommunication  devices  for  the 
deaf  (TDD)  may  call  (202)  732-5316. 
SUPPLEMENTARY  INFORMATION:  The 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act  of  1988 
(Pub.  L  100-407)  was  enacted  on  August 
19, 1988.  In  the  Act,  the  Congress  noted 
that  there  have  been  major  advances  in 
technology  during  the  past  decade.  The 
Congress  found  that  the  provision  of 
assistive  technology  devices  and 
services  can  enable  some  persons  with 
disabilities  to  have  greater  control  over 
their  own  lives,  increase  their 
participation  in  education,  employment, 
family,  and  community  activities, 
interact  to  a  greater  extent  with 
individuals  who  do  not  have  disabilities, 
and  otherwise  benefit  from 
opportunities  that  are  commonly 
available  to  individuals  who  do  not 
have  disabilities.  On  August  9, 1989,  the 


Secretary  published  Hnal  regulations  to 
implement  title  I  of  the  Act,  the  State 
Grants  Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities.  That  program  provides 
funds  to  States,  on  a  competitive  basis, 
to  develop  consumer-responsive 
comprehensive  statewide  programs  of 
technology-related  assistance  for 
individuals  of  all  ages  who  have 
disabilities.  On  August  23, 1990,  the 
Secretary  published  Rnal  regulations  to 
implement  part  D  of  title  II  of  the  Act — 
Demonstration  and  Irmovation  Projects. 
These  regulations  implement  part  C  of 
title  II  of  the  Act. 

These  regulations  describe  the 
activities  that  may  be  supported  under 
each  of  the  three  project  types  and  state 
the  priorities  that  may  be  applied  to 
each  of  them.  From  time  to  time,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  requesting  applications 
for  awards  under  this  program;  the 
notice  may  specify  particular  priorities 
under  one  or  more  of  the  project  types. 

In  the  Act,  the  Congress  specified  that 
the  Secretary  should  seek  public  input  in 
the  development  of  the  priorities  under 
this  program,  and  should  publish  in  the 
Federal  Register  a  description  of  how 
the  priorities  were  derived.  In  order  to 
develop  these  priorities,  NIDRR  held  a 
public  hearing  on  September  28, 1990  in 
Washington,  DC.  This  meeting  was 
announced  in  the  Federal  Register  and 
NIDRR  mailed  copies  of  the  meeting 
announcement  along  with  invitations  to 
testify  to  an  extensive  list  of 
organizations  and  individuals  who  had 
expressed  interest  in  technology 
assistance  in  the  past.  Thirty-three 
organizations  presented  oral  testimony. 
NIDRR  also  accepted  and  considered 
written  comments,  for  one  mondi  after 
the  hearing.  In  all,  over  one  hundred 
comments  and  letters  of 
recommendation  were  received.  On  the 
basis  of  an  analysis  of  the  testimray 
and  written  comments,  NIDRR 
developed  the  priorities  contained  in 
this  document.  As  provided  by  f  75.102 
of  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  Secretary  may  elect  to  establish 
other  priorities  in  the  future  by 
proposing  additional  priorities  for  public 
comment. 

On  May  21, 1991,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  part  in  the 
Federal  Register  at  56  FR  23352.  After 
careful  review  of  the  public  comments, 
the  Secretary  decided  that,  while  many 
of  them  contained  helpful  suggestions  to 
the  Department  for  the  operation  of  the 
program,  none  of  the  comments  required 
substantive  changes  in  the  regulations 
that  would  affect  the  fiscal  year  1991 


competition.  However,  on  the  basis  of 
public  comments,  the  Secretary  has 
made  five  changes  in  the  final 
regulations.  These  changes  revise 
5  347.2(a)  to  include  the  same  target 
populations  specified  in  §  347.1(a);  add 
die  development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  special  education 
professionals  (§  347.11(a)(15))  and  for 
therapeutic  recreation  specialists  and 
other  recreation  professionals 
{§  347.11(a)(16):  and  add  the 
development  of  curricula  to  ensure 
competency  in  the  provision  of  assistive 
technology  for  both  special  education 
professionals  (§  347.12(a)(5))  and 
therapeutic  recreation  specialists  and 
other  recreation  professionals 
(§  347.12(a)(6)). 

Analysis  of  Comments  and  Responses 

In  response  to  the  Secretary’s 
invitation  in  the  NPRM,  fourteen  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
ccHnments  and  the  responses  follows: 

Comments:  Six  commenters  requested 
that  special  educators  be  added  as  one 
of  the  specific  professions  for  which 
annual  training  priorities  could  be 
announced. 

Discussion:  The  Secretary  agrees  that 
it  is  important  to  train  special  education 
professionals  in  the  use  of  assistive 
tediRoiogy. 

Changes:  Special  education 
professionals  have  been  added  as  a 
possible  priority  target  for  training  in 
S  347.11(a)(15)  and  for  curriculum 
development  in  $  347.12(a)(5). 

Comment:  One  of  these  commenters 
suggested  that  the  term  “assistive 
technology”  be  defined  to  include  all 
instructional  and  rehabilitation  uses. 

Discussion:  The  definition  for  the  term 
'Technology-Related  Assistance”  is 
included  in  the  statute  for  Technology- 
Related  Assistance  for  Persons  with 
Disabilities  Act  of  1988. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  as  there  are  limited  funds  available 
for  Public  Awareness  projects  that  the 
successful  grantees  be  familiar  with 
Public  Awareness  projects. 

Discussion:  The  Secretary  agrees  that 
potential  grantees  should  have  the 
expertise  needed  to  implement  these 
types  of  campaigns.  Thus  the  selection 
criteria  for  grants  in  §  347.33(d)(6) 
indude  the  resources,  experiences,  and 
c^al^ties  of  the  institution  or 
organization. 

Changes:  None. 

Comment:  One  commenter  suggested 
diat  the  priorities  should  include 
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training  for  therapeutic  recreation 
specialists  and  other  recreation 
professionals. 

Changes:  The  Secretary  has  added  a 
priority  in  S  347.11  (a)(16)  to  address  the 
development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  for 
therapeutic  recreation  specialists  and 
other  recreation  professionals  in 
assistive  technology.  The  Secretary  also 
has  added  a  priority  under  §  347.12(a)(6) 
to  address  the  development  of  curricula 
to  ensure  competency  in  assistive 
technology  for  therapeutic  recreation 
specialists  and  other  recreation 
professionals. 

Comment:  ftie  commenter  noted  that 
§  347.1(a)  and  §  347.2(a)  do  not  include 
the  same  target  populations  for  training 
and  recommended  that  §  347.2(a)  be 
revised  to  include  the  broader  spectrum  ■ 
of  trainees. 

Discussion:  The  Secretary  agrees  that 
the  two  categories  should  t«  identical. 

Changes:  The  Secretary  has  amended 
§  347.2(a)  to  include  the  training  of 
individuals  with  disabilities,  their  family 
members,  or  representatives,  employers, 
insurers,  and  persons  providing  services 
to  or  otherwise  having  contact  with 
persons  with  disabilities,  regarding  the 
provision  of  tedinology-related 
assistance. 

Comment:  One  commenter  noted  the 
need  to  stimulate  private-sector  support 
and  involvement  with  individuals  with 
disabilities.  State  agencies,  and 
providers  to  improve  access  to  assistive 
technology. 

Discussion;  The  Secretary  agrees  that 
private-sector  involvement  is  important 
and  believes  that  this  program  will 
facilitate  that  involvement  through 
making  awards  to  private  nonprofit  and 
for-profit  agencies  and  through  priorities 
that  involve  manufacturers,  insurers, 
adaptations  of  mass  market 
technologies,  market  analysis,  public 
awareness,  and  training  for  community- 
based  organizations. 

Changes:  None. 

Comment:  One  commenter  stressed 
the  importance  of  not  duplicating 
personnel  training  and  career 
development  efforts  of  the 
Rehabilitation  Services  Administration. 

Discussion:  The  Secretary  agrees  that 
this  program  must  be  coordinated  with 
the  programs  of  the  Rehabilitation 
Services  Administration  and  the  Office 
of  Special  Education  Programs. 

Changes:  None. 

Comment:  A  commenter  suggested 
that  eligibility  for  awards  under  §  347.1 
(a)  and  (c)  should  not  be  limited  to 
private  for-profit  and  nonprofit  entities. 


Discussion:  The  eligibility 
requirements  for  this  program  are 
established  by  statute. 

Changes:  None. 

Comment:  One  commenter 
recommended  a  new  priority  for 
technology  training  programs  addressing 
the  Americans  With  Disabilities  Act 
(ADA). 

Discussion:  NIDRR  is  establishing  a 
technical  assistance  initiative  to 
facilitate  the  implementation  of  the 
ADA,  and  the  Secretary  believes  that  a 
new  training  priority  addressing  the 
ADA  would  duplicate  the  acfivities 
under  that  initiative,  which  will  include 
training  and  technical  assistance  on  a 
broad  range  of  issues,  including 
assistive  technology. 

Changes:  None. 

Comment:  Several  commenters 
suggested  that  the  Secretary  select 
certain  priorities  for  funding  this  year. 

Discussion:  The  Secretary  has 
selected  priorities  for  funding  based 
upon  the  needs  of  the  field  and  the 
interests  of  individuals  with  disabilities, 
as  expressed  at  the  NIDRR  public 
hearings  on  the  subject  in  September, 
1990,  and  other  input  from  the  field  over 
the  course  of  the  past  two  years. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  potential  grantees  be  allowed  to 
seek  additional  funding  sources  to 
supplement  Federal  funds. 

Discussion:  The  Secretary  agrees  and 
encourages  prospective  grantees  to  seek 
additional  sources  of  funding  to  enhance 
their  activities.  There  is  no  restriction  on 
this  practice  under  the  statute  or 
regulations. 

Changes:  None. 

Comment:  One  commenter 
recommended  adding  “and 
technologists**  after  “and  other 
engineers"  in  §  347.11(a)(14). 

Discussion:  The  Secretary  believes 
that  the  term  “technologists”  is  not 
defined  and  is  too  broad  to  be 
meaningful. 

Changes:  None. 

Executive  Order 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Intergovernmental  Review 

This  program  excluded  from  the 
intergovernmental  review  provisions  of 
section  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act 
because  these  are  demonstration 
projects  of  national  significance  and  do 


not  directly  affect  State  and  local 
governments. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Only  a  small  number  of  discretionary 
awards  would  be  made  under  this 
program.  Although  small  entities  could 
apply  for  these  grants,  the  grants  would 
not  have  a  significant  economic  impact 
on  the  recipients  nor  any  impact  on  most 
small  entities.  (44  U.S.C.  3504(h)) 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  in  this 
document  would  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  die  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  avaflable  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  347 

Administrative  practice  and 
procedure.  Education,  Educational 
research.  Grant  programs — education. 
Handicapped,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84236,  National  Institute  on 
Disability  and  Rehabilitation  Research) 

Dated:  August  2, 1991. 

Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  part  347  to  read  as  follows: 

PART  347— TRAINING  AND  PUBLIC 
AWARENESS  PROJECTS  OF 
NATIONAL  SIGNIFICANCE  IN 
TECHNOLOGY-RELATED 
ASSISTANCE  FOR  INDIVIDUALS  WITH 
DISABILITIES 

Subpart  A— General 

Sec. 

347.1  What  is  the  training  and  public 
awareness  projects  program? 

347.2  W'hat  are  the  purposes  of  the  training 
and  public  awareness  projects  program? 

347.3  Who  is  eligible  for  assistance  under 
this  program? 

347.4  What  regulations  apply  to  this 
program? 

347.5  What  definitions  apply  to  this 
program? 


40196 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Rules  and  Regulations 


Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support  Under  This 
Program? 

347.10  What  types  of  projects  may  be 
supported  under  this  program? 

347.11  What  are  the  priorities  under  the 
technology  training  program? 

347.12  What  are  the  priorities  under  the 
technology  careers  program? 

347.13  What  are  the  priorities  under  the 
public  awareness  program? 

Subpart  C — [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
an  Award? 

347.30  How  does  the  Secretary  evaluate 
applications  under  this  program? 

347.31  What  selection  criteria  are  used  to 
evaluate  applications  for  technology 
training  projects  under  this  program? 

347.32  What  selection  criteria  are  used  to 
evaluate  applications  for  technology 
career  development  projects  under  this 
program? 

347.33  What  selection  criteria  are  used  to 
evaluate  applications  for  public 
awareness  projects  under  this  program? 

Subpart  E— What  Conditions  Must  Be  Met 
After  an  Award? 

347.40  What  are  the  requirements  of  a 
grantee  for  coordination  and  information 
sharing? 

347.41  What  are  the  reporting  requirements 
for  a  grantee? 

Authority:  29  U.S.C.  2201-2271,  unless 
otherwise  noted. 

Subpart  A — General 

§  347.1  What  is  the  training  and  public 
awareness  projects  program? 

(a)  The  technology  training  program 
provides  awards  to  nonprofit  or  for- 
profit  entities  to  develop,  demonstrate, 
disseminate,  and  evaluate  curricula, 
materials,  and  methods  used  to  train 
individuals  with  disabilities,  their  family 
members  or  representatives,  employers, 
insurers,  and  persons  providing  services 
to  or  otherwise  having  contact  with 
persons  with  disabilities,  regarding  the 
provision  of  technology-related 
assistance.  This  program  also  supports 
the  conduct  of  training  sessions  related 
to  technology-related  assistance  for 
these  entities. 

(b)  The  technology  careers  program 
provides  support  to  institutions  of  higher 
education  to  prepare  personnel  for 
careers  relating  to  the  provision  of 
technology-related  assistance  to 
individuals  with  disabilities. 

(c)  The  public  awareness  program 
provides  awards  to  for-profit  and 
nonprofit  entities,  to  carry  out  national 
projects  that  recognize  and  build 
awareness  of  the  importance  and 
efficacy  of  assistive  technology  devices 
and  assistive  technology  services  for 
individuals  of  all  ages  with  disabilities 


functioning  in  various  settings  in  daily 
life. 

(Authority:  29  U.S.C.  2251  and  2252) 

§  347.2  What  are  the  purposes  of  the 
training  and  public  awareness  projects 
program? 

(a)  The  purposes  of  technology 
training  projects  are  to  develop  and  test 
curricula,  materials,  and  techniques,  and 
to  conduct  projects  to  train  individuals 
with  disabilities,  their  family  members 
or  representatives,  employers,  insurers, 
and  persons  providing  services  to  or 
otherwise  having  contact  with  persons 
with  disabilities,  on  the  uses  and 
benefits  of  technology-related 
assistance. 

(b)  The  purpose  of  technology  careers 
projects  is  to  prepare  individuals  for 
careers  relating  to  the  provision  of 
technology-related  assistance  to 
individuals  with  disabilities  through 
undergraduate  and  graduate  level 
education,  continuing  education,  and  in- 
service  training. 

(c)  The  purpose  of  public  awareness 
projects  is  to  build  awareness  of  the 
importance  and  efficacy  of  assistive 
technology  devices  and  services  for 
individuals  of  all  ages  with  disabilities 
functioning  in  various  settings  of  daily 
life. 

(Authority:  29  U.S.C.  2251-2252) 

§  347.3  Who  Is  eligible  for  assistance 
under  this  program? 

(a)  Nonprofit  and  for-profit  entities 
are  eligible  to  receive  awards  under  the 
technology  training  program.  Public 
agencies  are  not  eligible  to  receive 
awards  under  the  technology  training 
program. 

(b)  Institutions  of  higher  education  are 
eligible  to  receive  awards  under  the 
technology  careers  program. 

(c)  Nonprofit  and  for-profit  entities  are 
eligible  to  receive  awards  under  the 
public  awareness  projects  program. 
Public  agencies  are  not  eligible  to 
receive  awards  under  the  public 
awareness  projects  program. 

(Authority:  29  U.S.C.  2251  and  2252) 

§  347.4  What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Training  and  Public  Awareness  ^ojects 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations],  part  75  (Direct 
Grant  Programs),  part  77  (Definitions 
that  Apply  to  Department  Regulations), 
part  81  (General  Education  Provisions 
Act — Enforcement),  part  82  (New 


Restrictions  on  Lobbying),  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for  a 
Drug-Free  Workplace  (Grants)),  and  part 
86  (Drug-Free  Schools  and  Campuses). 

(b)  The  regulations  in  this  part  347. 
(Authority:  29  U.S.C.  2201-2253) 


§  347.5  What  definitions  apply  to  this 
program? 


(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant  Grant  period 

Application  Nonprofit 

Award  Nonpublic 

Department  Private 

EDGAR  Project 

Fiscal  year  Project  Period 


(b)  Definitions  in  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of 1988.  The  following 
terms  used  in  this  part  are  defined  in 
section  3  of  the  Act. 

Assistive  technology  Institution  of  higher 

device  education 

Assistive  technology  Secretary 

service  Technology-related 

Individual  with  assistance 

disabilities  Underserved  group 

(c)  Other  Definitions.  As  used  in  this 
part.  Act  means  the  Technology-Related 
Assistance  for  Individuals  with 


Disabilities  Act  of  1988  (Pub.  L.  100-407). 


(Authority:  29  U.S.C.  2201-2271) 


Subpart  B — What  Kinds  of  Activities 
Does  the  Department  Support  Under 
This  Program? 

§  347.10  What  types  of  projects  may  be 
supported  under  this  program? 

Under  this  program,  the  Secretary 
awards  funds  to  support  the  following 
types  of  projects: 

(a)  Technology  training  projects  that 
may  include — 

(1)  Development,  demonstration, 
delivery,  evaluation,  or  dissemination  of 
training  modules  on  the  use  of 
technology-related  assistance  for 
consumer  organizations,  individuals 
with  disabilities  or  their  families  or 
representatives,  and  advocates; 

(2)  In-service  training  for  individuals 
who  provide  services  to  or 
representation  for  individuals  with 
disabilities,  including  in-service  training 
for  health  care  workers,  teachers, 
rehabilitation  engineers,  and  other 
rehabilitation  workers; 

(3)  Training  for  policjmiakers  and 
administrators  in  public  and  private 
agencies  that  have  contact  with  or 
impact  on  individuals  with  disabilities; 
and 

(4)  Training  regarding  the  provision  of 
technology-related  assistance  for 
employers,  manufacturers,  and  insurers. 
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including  training  related  to  product  use, 
financing,  and  marketing. 

(b)  Technology  career  development 
projects  that  may  include  undergraduate 
and  graduate  level  instructional  courses, 
curriculum  development,  traineeships,  or 
fellowships  and  odier  educational 
stipends  or  allowances  to  prepare 
personnel  for  careers  relating  to  the 
provision  of  technology-related 
assistance  to  individuals  with 
disabilities,  especially  projects  that  will 
train  individuals  who  will  provide 
technical  assistance,  administer 
programs,  or  prepare  personnel 
necessary  to  support  the  development 
and  implementation  of  consumer- 
responsive,  statewide  programs  of 
technology-related  assistance  for 
individuals  with  disabilities. 

(c)  Public  awareness  projects  of  a 
national  scope  that  use:  general  or 
specialized  media  to  disseminate 
information  on  the  benefits  and 
availability  of  technology-related 
assistance;  techniques  to  prepare  and 
disseminate  analyses  of  the  efHcacy  of 
technology-related  assistance;  national 
or  regional  conferences  to  promote 
knowledge  and  interest  in  technology- 
related  assistance;  and  award  and 
recognition  programs  to  promote  public 
credit  for  sustained  outstanding  effort  in 
the  development  and  use  of  technology- 
related  assistance. 

(Authority:  29  U.S.C.  2251-2253) 

§  347.1 1  What  are  tha  priorities  under  the 
technoiogy  training  program? 

(a)  Each  year  the  Secretary  may 
establish  priorities  to  support  training 
for  individuals  with  disabilities,  their 
families  or  representatives,  service 
providers,  and  other  relevant  parties, 
including  projects  in  one  or  more  of  the 
following  areas: 

(1)  Development  and  implementation 
of  training  programs  for  the  purpose  of 
informing  consumers  and  their  families 
about  assistive  technology  services  and 
devices,  including  training  in  self- 
advocacy,  funding  sources,  and  policy 
development. 

(2)  Development  and  dissemination  of 
instructional  materials  for  consumers 
and  their  families,  including  self- 
instruction  and  multimedia  materials,  on 
a  range  of  available  technologies  and 
technology  information  resources,  using 
a  variety  of  accessible  formats. 

(3}  Development  and  evaluation  of 
training  programs  that  include  use  of 
telecommunications,  TDD,  computer 
conferences,  and  other  available 
technologies  to  instruct  consumers  and 
their  families  about  assistive 
technology. 

(4)  Development,  testing,  and 
dissemination  of  models  for  consumers 


to  evaluate  different  approaches  to 
assistive  technology  training,  including 
consumer  training. 

(5)  Development,  evaluation,  and 
dissemination  of  models  using 
consumers  and  their  families  to  train 
other  consumers  and  their  families 
about  the  availability  and  utility  of 
assistive  technology. 

(6)  Development  and  implementation 
of  approaches  to  involve  manufacturers 
of  assistive  technology  in  improved 
training  of  consumers  and  their  families 
in  the  use  of  assistive  technology. 

(7)  Development  and  implementation 
of  methods  for  training  consumers  in 
rural  areas  in  the  use  of  assistive 
technology. 

(8)  Conduct  of  in-service  training  for 
rehabilitation  counselors  in  the 
provision  of  assistive  technology. 

(9)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  for  representatives  of  business, 
industry,  and  employers  on  the 
availability  and  value  of  assistive 
technology  for  persons  with  disabilities 
in  employment  and  in  work  settings. 

(10)  Development  and  implementation 
of  training  programs  for  private  insurers 
and  other  third  party  payment 
representatives  on  the  availability  and 
beneHts  of  assistive  technology. 

(11)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  persons  with  disabilities 
for  physical  therapists. 

(12)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  persons  with  disabilities 
for  speech-language  pathologists. 

(13)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  persons  with  disabilities 
for  occupational  therapists. 

(14)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  and  application  of 
technology  for  persons  with  disabilities 
for  rehabilitation  engineers  and  other 
engineers  who  have  contact  with 
persons  with  disabilities  in  the  provision 
of  assistive  technology. 

(15)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  individuals  with 
disabilities  for  special  education 
professionals. 

(16)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  individuals  with 
disabilities  for  therapeutic  recreation 


specialists  and  other  recreation 
professionals. 

(17)  Development,  evaluation, 
implementation,  and  dissemination  of 
models  for  training  low-incidence 
disability  groups  on  the  uses  and 
benefits  of  assistive  technology. 

(18)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  programs  for  underserved 
populations,  including  economically 
disadvantaged  populations,  in  the  uses 
of  assistive  tec^ology. 

(19)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  modules  for  older  Americans 
with  disabilities  who  can  benefit  from 
assistive  technology. 

(20)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  programs  on  the  use  and 
adaption  of  commercially  available, 
mass-marketed  technologies  that  have 
application  for  persons  with  disabilities. 

(21)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  programs  about  assistive 
technologies  with  special  application  for 
employment  specifically  for  persons 
with  disabilities  who  are  preparing  to 
enter  the  job  market. 

(b)  The  Secretary  will  announce  the 
priorities,  if  any,  in  an  application  notice 
in  the  Federal  Register. 

(Authority:  29  U.S.C.  2201-2271) 

S  347.12  What  ara  tha  prioiltlas  under  tha 
technology  careers  program? 

(a)  Each  year  the  Secretary  may 
establish  priorities  to  support  training 
for  individuals  with  disabilities,  their 
families  or  representatives,  service 
providers,  and  other  relevant  parties, 
with  special  emphasis  on  training 
individuals  who  will  administer 
programs,  provide  technical  assistance 
to,  or  prepare  personnel  necessary  to 
support  the  consumer-responsive, 
statewide  programs  of  technology- 
related  assistance  for  individuals  with 
disabilities,  including  projects  in  one  or 
more  of  the  following  areas: 

(1)  Development  of  curricula  that  will 
ensure  competency  in  rehabilitation 
technology  for  engineers. 

(2)  Development  of  curricula  for 
speech-language  pathologists  to  ensure 
competency  in  the  provision  of  assistive 
technology. 

(3)  Development  of  curricula  for 
occupational  therapists  to  ensure 
competency  in  the  provision  of  assistive 
technology. 

(4)  Development  of  curricula  for 
career  training  programs  for  physical 
therapists  to  ensure  competency  in  the 
provision  of  assistive  technology. 
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(5)  Development  of  curricula  for 
special  education  professionals  to 
ensure  competency  in  the  provision  of 
assistive  technology. 

(6)  Development  of  curricula  for 
therapeutic  recreation  specialists  and 
other  recreation  professionals  to  ensure 
competency  in  the  provision  of  assistive 
technology. 

(7)  Development  of  curricula  to 
prepare  personnel  for  assistive 
tec^ology  careers,  induding  careers  in 
program  administration. 

(8)  Development  of  training  curricula 
that  focus  on  funding,  policy,  and 
advocacy  of  persons  training  to  be 
involved  in  direct  service  delivery. 

(9)  Implementation  of  curricula 
involving  classroom  instruction  and 
clinical  experience  in  community-based 
and  at-home  settings  for  either  physical 
therapists,  occupation^  therapists, 
nurses,  physicians  in  specialties 
relevant  to  disability,  rehabilitation 
counselors,  speecb-language-hearing 
pathologists,  or  rehabilitation  engineers. 

(10)  Development  and  implementation 
of  technology  career  training  programs 
for  students  from  underserved 
population  groups,  including  minorities, 
who  are  preparing  to  become  service 
delivery  professionals. 

(11)  Conduct  of  training  programs  for 
individuals  preparing  to  become 
administrators  of  programs  that  provide 
technology-related  assistance. 

(12)  Implementation  of  training 
programs  for  individuals  who  will 
prepare  personnel  for  work  in  programs 
that  provide  technology-related 
assistance. 

(13)  Implementation  of  scholarships, 
fellowships,  and  traineeships  for 
undergraduate  or  graduate  students 
preparing  for  careers  in  the  management 
or  delivery  of  technology-related 
assistance  to  individuals  with 
disabilities. 

(b)  The  Secretary  will  announce  the 
priorities,  if  any,  in  an  application  notice 
in  the  Federal  Register. 

(Authority:  29  U.S.C.  2201-2271) 

§  347.13  What  are  the  priortttes  under  the 
pubUc  awareness  program? 

(a)  The  Secretary  may  establish 
annual  priorities  f^  public  awareness 
project^  including  projects  in  one  or 
more  of  the  following  areas: 

(1)  Deveiopment  and  implementation, 
with  consumer  involvement,  of  a 
multimecha  public  awareness  campaign 
using  national  media  such  as  radio,  TV, 
newspapers,  and  other  publications. 

(2)  Development  and  implementation 
of  a  model  public  awareness  campaign 
using  specialized  media,  including 
minority  media,  to  reach  previously 
underserved  populations. 


(3)  Conduct  of  national  or  re^onal 
conferences  that  focus  on  public 
awareness  of  the  benebts  of  assistive 
technology  and  that  include 
manufacturers,  industry  representatives, 
and  employers. 

(4)  Conduct  of  national  or  regional 
conferences  for  third  party  payers  and 
private  insurance  representatives  that 
focus  on  awareness  of  the  benefits  of 
assistive  technology. 

(5)  Development  and  dissemination  of 
useful  marketing  strategies  to  increase 
public  awareness  of  assistive 
technology. 

(6)  Development  of  a  series  of 
videotapes  on  assistive  technology 
designed  to  inform  and  change  attitudes 
that  could  be  used  by  medical 
practitioners  and  other  clinical  service 
providers. 

(7)  Development  and  dissemination  of 
a  course  for  training  service  providers 
and  consumers  to  improve  and  foster 
public  awareness. 

(8)  Development  and  dissemination  of 
a  public  awareness  campaign  for  use  by 
general  service  oiganizations, 
professional  associations,  and  other 
representational  and  information  groups 
to  increase  public  awareness  of 
techniques  for  the  provision  of  assistive 
technology. 

(b)  The  Secretary  will  annoimce  the 
priorities,  if  any,  in  an  application  notice 
in  die  Federal  Register. 

(Authority:  29  U.S.C.  2201-2271) 

Subpart  C — [Reserved] 

Subpart  D--How  Does  the  Secretary 
Make  a  Grant? 

S  347.30  How  does  the  Secretary  evahiate 
applications  under  ttWs  program? 

(a)  The  Secretary  evaluates  each 
ai^licatkm — 

(1)  For  a  technology  training  project 
according  to  the  selection  criteria  in 

§  347.31; 

(2)  For  a  technology  careers  project 
according  to  the  criteria  in  $  347.3^ 

(3)  For  a  public  awareness  project 
according  to  the  criteria  in  §  347.33. 

(b)  The  Secretary  awards  each 
application  a  value  of  zero  to  five  (0-5) 
for  each  of  the  criteria  listed  in 

§5  347.31.  347.32,  and  347.33 
respectively.  These  values  are  based  on 
how  well  the  application  addresses  each 
criterion,  as  follows:  OutstandiQg(5); 
Superior  (4);  Satisfactory  (3);  Marginal 
(2);  Poor  (Ih  or  not  address^  in  the 
application  (0).  In  this  way,  each 
criterion  is  judged  according  to  a 
uniform  scale. 

(c^  Because  the  Secretary  considers 
certain  criteria  to  be  more  important 
than  others,  the  Secretary  has  weighted 


each  criterion  as  indicated  in  §  }  347.31. 
347.32,  and  34743  respectively.  The 
value  awarded  to  eadi  criterion  in  an 
application  is  multiplied  by  the  standard 
weight  accorded  to  that  criterion  in 
§  §  34741, 34742,  or  347.33  as 
appropriate. 

(d)  The  final  score  for  each 
application  is  determined  by  totaling  the 
scores  computed  for  each  criterion. 

(e)  The  maximum  score  for  each 
application  is  100  points. 

(Authority:  29  U.S.C.  2251) 

§  34741  What  satoction  ernerta  ara  used 
to  avaluata  appRcatlons  for  technology 
training  projects  under  this  program? 

The  Secretary  reviews  each 
application  for  a  model  technology 
training  project  award  to  determine  the 
degree  to  which — 

(a)  Importance  and  significance  of 
proposed  activity  (Weight:  3:  Total 
Points;  15) 

(1)  The  project  responds  adequately  to 
all  of  the  requirements  of  the  announced 
priority,  if  any; 

(2)  The  proposed  activity  addresses  a 
significant  need  in  the  provision  of 
technology-related  training,  and  the 
development,  dissemination,  and 
evaluation  of  curricula,  materials,  and 
methods  used  to  train  individuals  with 
disabilities,  their  families,  and  the 
professionals  who  work  with  persons 
with  disabilities; 

(3)  The  proposed  {mject  is  likely  to 
result  in  new,  improved  and  useful 
techniques  for  training  individuals  idxiut 
assistive  technology  services,  devices, 
and  informatimi  resources; 

(b)  Plan  of  activities  (Weight:  4;  Total 
Points:  20) 

(1)  Indicates  a  likelihood  that  the 
proposed  activities  will  accomplish  the 
goals  and  objectives  of  the  project; 

(2)  Is  based  on  a  sound  conceptual 
and  instructional  model; 

(3)  Uses  appropriate  materials  and 
populations; 

(4)  Provides  appropriate  review  of 
literature  and  related  activities  and 
indicates  a  familiarity  with  state-of-tfie- 
art  in  assistive  technology  services, 
devices,  and  information;  and 

(5)  Uses  appropriate  methodology  for 
measurement  and  analysis  of  the 
effectiveness  of  the  training  program; 

(c)  Inclusion  of  individuals  with 
disabilities  and  their  families  or 
representatives  (Wei^t:4;  Total  Points: 
20) 

(1)  In  the  development  of  the  project, 
induding  the  assessment  of  problems 
and  needs; 

(2)  In  the  establishment  of  goals  and 
objectives  for  the  project; 
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(3)  In  the  planning  and 
implementation  of  the  functions  and 
activities  to  be  carried  out  under  the 
project  grant: 

(4)  In  the  evaluation  of  activities 
imder  the  grant  and  the  assessment  of 
the  training  program;  and 

(5)  In  the  dissemination  of  training 
models  and  curricula; 

(d)  Management  plan  (Weight:  4; 

Total  Points:  20] 

(1)  Includes  an  adequate  number  of 
staff  qualified  by  training  and 
experience  to  implement  the  proposed 
activities; 

(2)  Appropriately  manages  and 
accounts  for  the  fiscal  resources  of  the 
project: 

(3)  Details  internal  procedures  for  the 
management  of  the  resources  under  the 
grant,  including  specification  of 
responsibilities  and  administrative 
authority,  and  provisions  for  internal 
monitoring  of  progress; 

(4)  Includes  realistic  timelines  for  the 
implementation  of  project  activities  so 
as  to  ensure  accomplishment  of 
proposed  goals  and  objectives  within 
the  time  period  proposed  in  the 
application; 

(5)  Allots  sufficient  and  appropriate 
resources  from  the  grant  or  other 
sources  for  the  accomplishment  of  the 
proposed  project  activities;  and 

(6)  Details  resources,  experience,  and 
capabilities  of  the  institution  or 
organization  to  accomplish  the  goals 
and  objectives  proposed  in  the 
application; 

(e)  Dissemination  plan  (Weight:  2; 
Total  Points:  10) 

(1)  Provides  for  the  dissemination  of 
findings  and  the  documentation  of  the 
project  for  replication  purposes; 

(2)  Provides  indications  that  the  model 
curricula,  training  programs,  and 
informational  materials,  if  successful, 
are  likely  to  be  replicable  in  other 
settings  involving  training  in  the  use  of 
technology-related  assistance; 

(3)  Indicates  with  appropriate  analysis 
and  support  the  potential  for  program 
expansion,  enhancement,  and 
replication  of  any  special  strategies  or 
materials  developed;  and 

(4)  Provides  mechanisms  to  assure  the 
likely  adoption  and  use  of  the  curricula: 

(f)  Evaluation  plan  (Weight:  3;  Total 
Points:  15) 

(1)  Specifies  adequate  indicators  of 
accomplishment  for  each  of  the  goals 
and  objectives; 

(2)  Specifies  appropriate  measures  to 
be  used  and  the  data  elements  needed 
for  these  measures; 

(3)  Specifies  appropriate  and  feasible 
data  sources  and  data  collection 
methods; 


(4)  Specifies  appropriate  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results;  and 

(5)  Allocates  sufficient  resources 
including  personnel,  funds,  and 
administrative  priority,  to  the 
evaluation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1820-0585) 
(Authority:  29  U.S.C.  2201-2271) 

§  347.32  What  selection  criteria  are  used 
to  evaluate  applications  for  technology 
career  development  projects  under  this 
program? 

The  Secretary  reviews  each 
application  for  a  technology  career 
development  project  awa^  to  determine 
the  degree  to  which — 

(a)  Importance  and  significance  of 
proposed  activities  (Weight;  3,  Total 
Points:  15] 

(1)  The  project  responds  adequately  to 
all  of  the  requirements  of  the  announced 
priority,  if  any; 

(2)  The  applicant  proposes  to  develop 
or  provide  career  training  in  an 
assistive-technology-related  discipline 
or  in  an  area  of  study  in  which  there  is  a 
shortage  of  qualified  and  trained 
personnel,  or  to  provide  training  to  a 
trainee  population  in  which  there  is  a 
need  for  more  qualified  personnel;  and 

(3)  The  proposed  project  is  likely  to 
result  in  new,  improved  and  useful 
programs  for  preparing  personnel  for 
careers  relating  to  the  provision  of 
technology-related  assistance  for 
persons  with  disabilities; 

(b)  Plan  of  activities  (Weight:  4;  Total 
Points:  20) 

(1)  Indicates  a  likelihood  that  the 
proposed  activities  will  accomplish  the 
goals  and  objectives  of  the  project; 

(2)  Is  based  on  a  sound  conceptual 
and  instructional  model; 

(3)  Uses  appropriate  materials  and 
populations;  and 

(4)  Provides  appropriate  review  of 
literahu^  and  related  activities  and 
indicates  a  familiarity  with  state-of-the- 
art  in  assistive  technology,  services, 
information,  and  related  studies. 

(c)  Inclusion  of  individuals  with 
disabilities  and  their  families  or 
representatives  (Wei^t:  4;  Total  Points: 
20) 

(1)  In  the  development  of  the  project, 
including  the  assessment  of  problems 
and  needs; 

(2)  In  the  establishment  of  goals  and 
objectives  for  the  project: 

(3)  In  the  planning  and 
implementation  of  Ae  functions  and 
activities  to  be  carried  out  under  the 
project  grant; 


(4)  In  the  evaluation  of  activities 
under  the  grant  and  the  assessment  of 
the  demonstration  model;  and 

(5)  In  the  dissemination  of  project 
findings  and  of  replicable  models; 

(d)  Management  plan  (Weight:  4; 

Total  Points:  20) 

(1)  Includes  an  adequate  number  of 
staff  qualified  by  training  and 
experience  to  implement  the  proposed 
activities. 

(2)  Appropriately  manages  and 
accounts  for  the  fiscal  resources  of  the 
project; 

(3)  Details  internal  procedures  for  the 
management  of  the  resources  under  the 
grant,  including  specification  of 
responsibilities  and  administrative 
authority,  and  provisions  for  internal 
monitoring  of  progress; 

(4)  Includes  realistic  timelines  for  the 
implementation  of  project  activities  so 
as  to  ensure  accomplishment  of 
proposed  goals  and  objectives  within 
the  time  period  proposed  in  the 
application; 

(5)  Allots  sufficient  and  appropriate 
resources  from  the  grant  or  other 
sources  for  the  accomplishment  of  the 
proposed  project  activities;  and 

(6)  Details  resources  experience,  and 
capabilities  of  the  institution  to 
accomplish  the  goals  and  objectives 
proposed  in  the  application; 

(e)  Dissemination  plan  (Weight:  2; 
Total  Points:  10) 

(1)  Provides  for  the  dissemination  of 
findings  and  the  documentation  of  the 
project  for  replication  purposes: 

(2)  Provides  indications  that  the 
model,  if  successful,  is  likely  to  be 
replicable  in  other  settings  involving 
training  for  careers  in  the  provision  of 
assistive  technology  services  to  persons 
with  disabilities; 

(3)  Indicates  with  appropriate  analysis 
and  support  the  potential  for  program 
expansion,  enhancement,  and 
replication  of  any  special  strategies  or 
materials  developed;  and 

(4)  Provides  mechanisms  to  assure  the 
likely  adoption  and  use  of  the  curricula; 

(f)  Evaluation  plan  (Weight:  3;  Total 
Points:  15) 

(1)  Specifies  adequate  indicators  of 
accomplishment  for  each  of  the  goals 
and  objectives; 

(2)  Specifies  appropriate  measures  to 
be  used  and  the  data  elements  needed 
for  these  measures; 

(3)  Specifies  appropriate  and  feasible 
data  sources  and  data  collection 
methods; 

(4)  Specifies  appropriate  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results;  and 
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(5)  Allocates  sufficient  resources 
induding  personnel,  funds,  and 
administrative  priority,  to  the 
evaluation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1820-0585) 
(Authority:  29  U.S.C.  2201-2271) 

§  347.33  What  selection  criteria  are  used 
to  evaluate  applications  for  public 
ewarenese  protects  under  this  program? 

The  Secretary  reviews  each 
application  for  a  public  awareness 
project  award  to  determine  the  degree  to 
which — 

(a)  Importance  and  significance  of 
proposed  activities  (Weight:  3;  Total 
Points:  15) 

(1)  The  project  responds  adequately  to 
all  of  the  requirements  of  the  announced 
priority,  if  any; 

(2)  The  proposed  activity  addresses  a 
significant  problem  not  now  being 
addressed  or  addresses  problems  in  a 
new  and  different  way; 

(3)  The  applicant  proposes  to  carry 
out  projects  that  recognize  and  build 
awareness  of  the  importance  and 
efficacy  of  assistive  technology  devices 
and  assistive  technology  services  for 
individuals  with  disabilities;  and 

(4)  The  proposed  project  is  likely  to 
result  in  new,  improved,  and  useful 
programs  for  informing  individuals 
about  assistive  technology. 

(b)  Plan  of  activities  (Weight:  4;  Total 
Points:  20) 

(1)  Indicates  a  likebhood  that  the 
proposed  activities  will  accomplish  the 
goals  and  objectives  of  the  project; 

(2)  Uses  appropriate  media  and 
materials  and  addresses  appropriate 
target  populations; 

(3)  Demonstrates  a  thorough 
knowledge  of  the  statute  and  of  the 
literature  and  related  activities,  and 
indicates  a  familiarity  with  state-of-the- 
art  in  consumer  needs,  assistive 
technology  services,  information,  and 
related  activities; 

(4)  Demonstrates  familiarity  with 
needs  assessment  research  as  it  relates 
to  public  awareness  about  assistive 
technology  services,  devices,  and 
information;  and 

(5)  Indicates  an  awareness  of  and 
familiarity  with  various  general  and 
specialized  media  necessary  to  achieve 
the  project's  public  awareness 
objectives; 

’  (c)  Inclusion  of  individuals  with 
disabilities  and  their  families  or 
representatives  (Wei^t:  4;  total  Points: 
20) 

(1)  In  the  development  of  the  project, 
including  the  assessment  of  problems 
and  needs; 

(2)  In  the  establishment  of  goals  and 
objectives  for  the  project; 


(3)  In  the  planning  and 
implementation  of  the  functions  and 
activities  to  be  carried  out  under  the 
project  grant; 

(4)  In  the  evaluation  of  activities 
under  the  grant  and  the  assessment  of 
the  demonstration  model;  and 

(5)  In  the  dissemination  of  project 
findings  and  of  replicable  models; 

(d)  Management  Plan  (Weight:  4; 
Total  Points:  20) 

(1)  Includes  an  adequate  number  of 
staff  qualified  by  traiiiing  and 
experience  to  implement  the  proposed 
activities; 

(2)  Appropriately  manages  and 
accounts  for  the  fiscal  resources  of  the 
project 

(3)  Details  internal  procedures  for  the 
management  of  the  resources  under  the 
grant  including  specification  of 
responsibilities  and  administrative 
authority,  and  provisions  for  internal 
monitoring  of  progress; 

(4)  Includes  realistic  timelines  for  the 
implementation  of  project  activities  so 
as  to  ensure  accomplishment  of 
proposed  goals  and  objectives  within 
the  time  period  proposed  in  the 
application; 

(5)  Allots  sufficient  and  appropriate 
resources  from  the  grant  or  other 
sources  for  the  accomplishment  of  the 
proposed  project  activities;  and 

(6)  Details  resources  experience,  and 
capabilities  of  the  institution  or 
organization  to  accomplish  the  goals 
and  objectives  proposed  in  the 
application; 

(e)  Dissemination  plan  (Weight  2; 
Total  Points:  10) 

(1)  Provides  for  the  dissemination  of 
findings  and  the  documentation  of  the 
project  for  replication  purposes; 

(2)  Provides  indications  that  the 
model,  if  successful,  is  likely  to  be 
replicable  or  adaptable  in  other  settings 
involving  the  provision  of  assistive 
technology  services  to  persons  with 
disabilities; 

(3)  Indicates,  with  appropriate 
analysis  and  support,  the  potential  for 
program  expansion,  enhancement  and 
replication  of  any  special  strategies  or 
materials  developed:  and 

(4)  Provides  mechanisms  to  assure  the 
likely  adoption  and  use  of  the  model; 

(f)  Evaluation  plan  (Wei^t  3;  Total 
Points:  15) 

(1)  ^lecifies  adequate  indicators  of 
accomplishment  for  each  of  the  goals 
and  objectives; 

(2)  Specifies  appropriate  measures  to 
be  used  and  the  data  elements  needed 
for  these  measures; 

(3)  Specifies  appn^uiate  and  feasible 
data  sources  and  data  collection 
methods; 


(4)  Specifies  appropriate  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results;  and 

(5)  Allocates  sufficient  resources 
induding  personnel  funds,  and 
administrative  priority,  to  the 
evaluation. 

(Authority:  29  U.S.C.  2201-2271) 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1820-0585) 

Subpart  E— What  Conditiona  Must  Be 
Met  After  an  Award? 

S  347.40  What  are  the  lequirenients  of  a 
grantee  for  coordination  and  Information 
sharing? 

(a)  The  Secretary  may  require  each 
grantee  under  this  program  to  provide 
information,  indud^  data  about 
program  activities  and  results,  to — 

(1)  Grantees  under  the  State  Grants 
for  'Technology-Related  Assistance  for 
Individuals  with  Disabilities  Program; 

(2)  The  entity  providing  technical 
assistance  to  the  State  Grants  fw 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  program  as 
prescribed  in  section  106(b)(l}  of  the 
Act; 

(3)  Agendes  designated  by  Governors 
to  make  application  under  the  State 
Grants  for  'Technology-Related 
Assistance  for  Individuals  with 
Disabilities  program; 

(4)  Entities  conducting  evaluations  of 
the  State  Grants  for  Techndogy-Related 
Assistance  for  Individuals  with 
Disabilities  program  for  the  Secretary; 

(5)  The  Secretary;  and 

(6)  Any  other  entity  designated  by  the 
Secretary. 

(b)  Grantees  receiving  assistance 
under  this  program  that  are  located  in 
States  with  State  Grants  for  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  shall  provide  evidence  of 
their  efforts  to  coordinate  activities  with 
those  grantees. 

(c)  Grantees  most  share  information 
on  project  activities  and  findings  with 
any  technical  assistance  and 
information  network  designated  by  the 
Secretary  if  such  a  networic  is 
established. 

(Approved  by  the  Office  of  Managemeot  and 
Budget  under  Control  No.  1820-0585) 
(Authority:  29  U.S.C.  2211-2271) 

S  347.41  What  are  the  reporting 
requirements  for  a  grantee? 

(a)  Each  grantee  shall  submit  a  copy 
of  its  final  report  to  the  National 
Rehabilitation  Information  Cent^. 

(b)  Each  grantee  shall  submit  to  the 
Department  a  copy  of  any  curriculum  or 
training  program  that  is  developed  or 
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implemented,  as  well  as  copies  of  any 
media  materials,  videotapes,  audio¬ 
visual  materials,  scripts,  or  other 
training  and  public  awareness  materials 
developed  under  the  grant. 

(Approved  by  the  O^ice  of  Management  and 
Budget  under  Control  No.  1820-0585] 

(Authority:  29  U.S.C.  2211-2271} 

(FR  Doc.  91-19197  Filed  8-12-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPTS-50592:  FRL-3884-3] 

RIN  2070-AB27 

Significant  New  Uses  of  Certain 
Chemicai  Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  promulgating 
significant  new  use  rules  (SNURs)  under 
section  5(a](2]  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  several  chemical 
substances  which  were  the  subject  of 
premanufacture  notices  (PMNs)  and 
subject  to  TSCA  section  5(e}  consent 
orders  issued  by  EPA.  Today’s  action 
requires  certain  persons  who  intend  to 
manufacture,  import,  or  process  these 
substances  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufacturing  or 
processing  of  the  substance  for  a  use 
designated  by  this  SNUR  as  a  significant 
new  use.  The  required  notice  will 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  use,  and  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occurs.  EPA  is 
promulgating  this  SNUR  using  direct 
final  procedures. 

EFFECTIVE  DATES:  This  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  e.s.t.  on  August  27, 1991. 
The  effective  date  of  this  rule  is  October 
15, 1991.  If  EPA  receives  notice  before 
September  12, 1991,  that  someone 
wishes  to  submit  adverse  or  critical 
comments  on  EPA’s  action  in 
establishing  a  SNUR  for  one  or  more  of 
the  chemical  substances  subject  to  this 
rule,  EPA  will  withdraw  the  SNUR  for 
the  substance  for  which  the  notice  of 
intent  to  comment  is  received  and  will 
issue  a  proposed  SNUR  providing  a  30- 
day  period  for  public  comment. 
ADDRESSES:  Each  comment  or  notice  of 
intent  to  submit  adverse  or  critical 
comment  must  bear  the  docket  control 
number  OPTS-50592  and  the  name(s)  of 
the  chemical  substancejs)  subject  to  the 
comment.  Since  some  comments  may 
contain  conRdential  business 
information  (CBI),  all  comments  should 
be  sent  in  triplicate  to:  TSCA  Document 
Receipt  Office  (1^790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  rm.  E-105,  401  M  St.,  SW., 
Washington,  DC  20460.  Nonconhdential 
versions  of  comments  on  this  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
Unit  X.  of  this  preamble  contains 


additional  information  on  submitting 
comments  containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-543-B,  401  M  St..  SW.,  Washington, 
DC  20460,  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
SNUR  will  require  persons  to  notify  EPA 
at  least  90  days  before  commencing 
manufacturing  or  processing  of  a 
substance  for  any  activity  designated  by 
this  SNUR  as  a  significant  new  use.  The 
supporting  rationale  and  background  to 
this  rule  are  more  fully  set  out  in  the 
preamble  to  EPA's  first  direct  final 
SNURs  at  55  FR 17376  on  April  24, 1990. 
Consult  that  preamble  for  further 
information  on  the  objectives,  rationale, 
and  procedures  for  the  rules  and  on  the 
basis  for  significant  new  use 
designations  including  provisions  for 
developing  test  data. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"signiRcant  new  use.”  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use.  The  mechanism  for  reporting  under 
this  requirement  is  established  under  40 
CFR  721.10. 

n.  Applicability  of  General  Provisions 

General  provisions  for  SI^Rs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occurring  before  the 
effective  date  of  the  final  rule.  Rules  on 
user  fees  appear  at  40  CFR  part  700. 
Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  5(d)(1),  the  exemptions 
authorized  by  section  5(h)(1),  (2),  (3), 
and  (5),  and  the  regulations  at  40  Cl^ 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e),  5(f),  6,  or  7  to  control 


the  activities  on  which  it  has  received 
the  SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  section 
5(g)  to  explain  in  the  Federal  Register  its 
reasons  for  not  taking  action.  Persons 
who  intend  to  export  a  substance 
identiRed  in  a  proposed  or  Rnal  SNUR 
are  subject  to  the  export  notiRcation 
provisions  of  TSCA  section  12(b).  The 
regulations  that  interpret  section  12(b)  . 
appear  at  40  CFR  part  707.  Persons  who 
intend  to  import  a  chemical  substance 
identiRed  in  a  final  SNUR  are  subject  to 
the  TSCA  section  13  import  certiRcation 
requirements,  which  are  codiRed  at  19 
CFR  12.118  through  12.127  and  127.28 
and  must  certify  that  they  are  in 
compliance  with  the  SNUR 
requirements.  The  EPA  policy  in  support 
of  the  import  certification  appears  at  40 
CFR  part  707. 

III.  Substances  Subject  to  This  Rule 

EPA  is  establishing  signiRcant  new 
use  and  recordkeeping  requirements  for 
the  following  chemical  substances  under 
40  CFR  part  721  subpart  E.  In  this  unit, 
EPA  provides  a  brief  description  for 
each  substance,  including  its  PMN 
munber,  chemical  name  (generic  name  if 
the  speciRc  name  is  claimed  as  CBI), 
CAS  number  (if  assigned),  basis  for  the 
action  taken  by  EPA  in  the  section  5(e) 
consent  order  or  as  a  non-section  5(e) 
SNUR  for  the  substance  (including  the 
statutory  citation  and  speciRc  Rnding), 
toxicity  concerns,  and  the  CFR  citation 
assigned  in  the  regulatory  text  section  of 
this  rule.  The  speciRc  uses  which  are 
designated  as  signiRcant  new  uses  are 
cited  in  the  regulatory  text  section  of  the 
rule  by  reference  to  40  CFR  part  721 
subpart  B  where  the  signiRcant  new 
uses  are  described  in  detail.  Certain 
new  uses,  including  production  limits 
and  other  uses  designated  in  the  rule  are 
claimed  as  CBI.  The  procedure  for 
obtaining  confidential  information  is  set 
out  in  Unit  VII. 

Where  the  underlying  section  5(e) 
order  prohibits  the  PMN  submitter  from 
exceeding  a  specified  production  limit 
without  performing  speciRc  tests  to 
determine  the  health  or  environmental 
effects  of  a  substance,  the  tests  are 
described  in  this  unit.  As  explained 
further  in  Unit  VI.,  the  SNUR  for  such 
substances  contains  the  same 
production  limit,  and  exceeding  the 
production  limit  is  deRned  as  a 
signiRcant  new  use.  Persons  who  intend 
to  exceed  tha  production  limit  must 
notify  the  Agency  by  submitting  a 
signiRcant  new  use  notice  at  least  90 
days  in  advance.  Data  on  potential 
exposures  or  releases  of  the  substanceb, 
testing  other  than  that  speciRed  in  the 
section  5(e)  order  for  the  substances,  or 
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studies  on  analogous  substances,  which 
may  demonstrate  that  the  significant 
new  uses  being  reported  do  not  present 
an  unreasonable  risk,  may  be  included 
with  significant  new  use  notification.  In 
addition,  this  unit  describes  tests  that 
are  recommended  by  EPA  to  provide 
sufficient  information  to  evaluate  the 
substance,  but  for  which  no  production 
limit  has  been  established  in  the  section 
5(e)  order.  Descriptions  of  recommended 
tests  are  provided  for  informational 
purposes. 

liie  SNURs  for  the  following  PMN 
substances.  P-90-1357.  P-90-1454,  P-9(>- 
1565,  P-90-1635,  and  P-90-1642  through 
P-90-1649,  regulate  chemical  substances 
subject  to  section  5(e]  orders  where  the 
finding  under  TSCA  is  based  solely  on 
substantial  production  volume  and 
significant  or  substantial  human 
exposure  or  release  to  the  environment 
in  substantial  quantities.  In  each  of 
these  cases  there  was  limited  or  no 
toxicity  data  available  for  the  PMN 
substance.  In  such  cases  EPA  regulates 
new  chemical  substances  under  section 
5(e)  by  requiring  certain  toxicity  tests. 
For  instance,  chemical  substances  with 
potentially  substantial  releases  to 
surface  waters  would  be  subject  to 
toxicity  testing  of  aquatic  organisms  and 
chemicals  with  potentially  substantial 
human  exposures  would  be  subject  to 
health  effects  testing  for  mutagenicity, 
acute  effects,  and  subchronic  effects. 

PMN  Number  P-86>1602 

Chemical  name:  2-Propenamide,  A/-[3- 
dimethyiamino)propyl]-. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 
order:  Februa^  13, 1991. 

Basis  for  section  5(e)  consent  order.  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  ris)c  of  injury  to 
health. 

Toxicity  concerns:  The  PMN  substance 
has  been  shown  to  cause  neurotoxicity 
in  test  animals.  Similar  substances  have 
been  shown  to  cause  carcinogenicity, 
genotoxicity,  reproductive  toxicity,  and 
developmental  toxicity  in  test  animals. 
The  P^^  substance  may  be  chronically 
toxic  to  fish  at  concentrations  greater 
than  300  ppb. 

Recommended  testing:  EPA  has 
determined  that  glove  permeability 
testing  according  to  the  American 
Society  for  Testing  and  Materials 
(ASTM)  F739-65  "Standard  Test  Method 
for  Resistance  of  Protective  Clothing 
Materials  to  Permeation  by  Liquids  or 
Gases",  a  90-day  dermal  subchronic  (40 
CFR  798.2250),  and  a  dominant  lethal 
assay  (40  CFR  798.5450)  on  the  chemical 
substance  are  needed  to  help 


characterize  the  health  efiects  of  the 
substance.  The  consent  order  contains 
two  production  limits.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
first  production  volume  limit  without 
performing  a  glove  permeability  test. 

The  material  used  to  make  the  gloves 
must  subject  them  to  the  expected 
conditions  of  exposure,  including  the 
likely  combinations  of  chemical 
substances  to  which  the  gloves  may  be 
exposed  in  the  work  area.  There  must  be 
no  permeation  of  the  chemical 
substance  greater  than  10  ftg/cm*  after  8 
hours  of  testing  in  accordance  with 
ASTM  F739-85.  Gloves  may  not  be  used 
for  a  time  period  longer  than  they  are 
actually  tested  and  must  be  replaced  at 
the  end  of  each  work  shift.  The  PMN 
submitter  has  also  agreed  not  to  exceed 
the  second  higher  production  limit 
without  performing  a  90-day  subchronic 
and  dominant  lethal  assay. 

CFR  citation:  40  CFR  721.1796. 

PMN  Number  P-87-1553 

Chemical  name:  (generic)  Substituted 
triphenylmethane. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  a  water  colorant  in 
industrial,  commercial,  and  consumer 
applications.  Test  data  on  analogues  of 
the  PMN  substance  indicated  that  it  may 
cause  cancer  and  developmental  effects 
in  humans.  EPA  determined  that 
manufacture  and  use  of  the  substance  in 
a  wet  slurry  form  did  not  present  an 
unreasonable  risk  because  no  inhalation 
exposures  would  result.  EPA  has 
determined  that  potential  manufacture 
and  processing  in  powder  form  could 
result  in  an  unreasonable  risk  to  human 
health.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(l)(i)(C)  and 
(b)(3)(ii). 

Recommended  testing:  The  Agency  has 
determined  that  the  results  of  the 
following  toxicity  testing  would  help 
characterize  possible  health  effects  of 
the  substance:  A  two-species 
developmental  toxicity  study  (40  CFR 
798.4900)  and  a  two-species  rodent 
bioassay  (40  CFR  798.3300). 

CFR  citation:  40  CFR  721.2198. 

PMN  Number  P-88-0083 

Chemical  name:  (generic)  Bis(2,2,6,6- 
tetramethylpiperidinyl)  ester  of 
cycloalkyl  spiroketal. 

CAS  number  Not  available. 

Effective  date  af  section  5(e)  consent 
Older  Februa^  13, 1991. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  imder  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 


Toxicity  concerns:  The  PMN  substance 
has  been  shown  in  submitted  test  data 
to  have  the  predominant  adverse  effect 
of  a  reduction  in  body  weight  gain  in 
rats.  From  the  data  it  was  not  clear 
whether  the  effect  was  attributable  to 
the  poor  palatability  of  the  test 
substance  or  the  intrinsic  toxicity  of  the 
substance.  In  addition,  structurally 
similar  subs.ances  have  been  shown  to 
have  adverse  effects  to  the  liver,  blood, 
immune  system,  male  reproductive 
system,  and  the  gastrointestinal  tract  in 
test  animals.  Based  on  TSCA  section 
8(e)  data  on  structurally  analogous 
substances,  the  PMN  substance  may 
also  cause  toxicity  to  aquatic  organisms. 
Recommended  testing:  TTie  Agency 
believes  that  the  results  of  the  following 
testing  would  help  characterize  possible 
health  and  environmental  effects  of  the 
substance:  A  90-day  subchronic  study 
(40  CFR  798.2650),  administered  by  the 
gavage  route,  would  allow  EPA  to  better 
characterize  health  effects  of  the  test 
substance.  The  study  should  place 
special  emphasis  on  the  hematology, 
lymphoid  organ  weights  (spleen, 
thymus),  and  histology  as  well  as  the 
cellularity  of  the  bone  marrow,  thymus, 
and  spleen.  In  addition,  the  study  should 
also  include  a  histopathologic 
examination  of  the  testes  plus  staging  of 
sperm.  The  following  studies  would 
allow  EPA  to  better  characterize  the 
aquatic  toxicity  effects  of  the  PMN 
substance:  Acute  algal  (40  CFR  797.1050) 
(static/nominal  conditions),  acute 
daphnid  (40  CFR  797.1300)  (flow¬ 
through/measured  conditions),  acute 
fish  (40  CFR  797.1400)  (flow-through/ 
measured  conditions).  The  PMN 
submitter  is  not  required  to  submit  the 
above  information  at  any  specified  time 
or  production  volume. 

CFR  citation:  40  CFR  721.1890. 

PMN  Number  P-88-894 

Chemical  name:  Benzene,  (1- 
methylethyl)(2-phenylethyl)-. 

CAS  number  77851-17-3. 

Effective  date  of  section  5(e)  consent 
o^er  October  10, 1990. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  both  (ii)(I)  of  TSCA 
based  on  a  finding  that  this  substance 
may  present  an  unreasonable  risk  of 
injury  to  health  and  the  environment, 
and  section  5(e)(l)(A)(ii)(II)  of  TSCA 
based  on  a  finding  that  the  PMN 
substance  will  be  produced  in 
substantial  quantities  and  may 
reasonably  be  anticipated  to  enter  the 
environment  in  substantial  quantities, 
and  there  may  be  significant  or 
substantial  human  exposure  to  the 
substance. 
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Toxicity  concents:  Similar  chemicals 
have  been  shown  to  cause  toxicity  to 
aquatic  organisms  at  concentrations  as 
low  as  1  ppb.  The  PMN  substance  itself 
has  shown  liver  and  kidney  effects  in 
test  animals. 

Recommended  testing:  EPA  has 
determined  that  the  results  of  a  chronic 
60-day  early  life  stage  toxicity  test  in 
rainbow  trout  (40  CFR  797.1600),  a  21- 
day  chronic  daphnid  toxicity  test  (40 
CFR  797.1330),  and  a  96-h  bioassay  in 
algae  (40  CFR  797.1050)  would  help 
characterize  possible  environmental 
ei^ects  of  the  substance.  EPA  has 
determined  that  the  results  of  an  in  vivo 
mouse  micronucleus  test  by  the 
intraperitoneal  route  (40  CFR  798.5395) 
would  help  characterize  possible  human 
effects  of  the  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  these  four  studies. 

CFR  citation:  40  CFR  721.466. 

PMN  Number  P-90-142 

Chemical  name:  (generic) 
Tris(disubstituted  alkyl)  heterocycle. 
CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 
order:  February  19, 1991. 

Basis  for  section  5(e)  consent  order:  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Similar  substances 
have  been  shown  to  cause  liver  toxicity, 
male  reproductive  effects,  and 
carcinogenicity  in  test  animals. 
Recommended  testing:  EPA  has 
determined  that  a  two-generation  oral 
reproductive  study  (40  CFR  798.4700)  on 
the  substance  is  needed  to  help 
characterize  the  possible  repr^uctive 
effects  of  the  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  this  test  In  addition,  a  2- 
year,  two-species  bioassay  (40  CFR 
798.3300)  would  help  characterize  the 
possible  carcinogenic  effect  of  the 
substance. 

CFR  citation:  40  CFR  721.114a 

PMN  Number  P-90-0226 

Chemical  name:  Titanate  [Ti«Ou  (2-)J, 
dipotassium. 

CAS  number  12056-51-8. 

Effective  date  of  section  5(e)  consent 
order  February  20, 1991. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 


Toxicity  concerns:  Similar  chemicals 
have  b^n  shown  to  cause  lung  cancer, 
mesothelioma,  other  cancers,  and 
fibrosis  in  hiunans. 

Recommended  testing:  EPA  has 
determined  that  a  90^ay  subchronic 
toxicity  test  via  inhalation  in  rats  (40 
CFR  798.2450)  and  a  2-year,  two-species 
bioassay  via  inhalation  (40  CFR 
798.3300)  will  help  characterize  the 
potential  for  the  PMN  substance  to 
cause  lung  cancer,  mesothelioma,  other 
cancers,  and  fibrosis  in  humans.  The 
consent  order  contains  two  production 
volume  limits.  The  PMN  submitter  has 
agreed  not  to  exceed  the  first  production 
volume  limit  without  performing  a  00- 
day  subchronic  toxicity  test  via 
inhalation  in  rats  (40  CFR  79a2450).  The 
PMN  submitter  has  also  agreed  not  to 
exceed  the  second  higher  production 
volume  limit  without  performing  a  2- 
year,  two-species  bioassay  via 
inhalation  (40  CFR  798.3300)  which  may 
be  required  dependent  on  the  results  of 
the  9(>-day  subchronic  study. 

CFR  citation:  40  CFR  721.2184. 

PMN  Numbers  P-90-404,  P-90-40S, 
and  P-90-406. 

Chemical  name:  (generic)  Isocyanate 
terminated  polyols. 

CAS  numbers:  Not  available. 

Effective  date  of  section  5(e)  consent 
order  February  20, 1991. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (u)(I]  of  TSCA  based  on 
a  finding  that  these  substances  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Test  data  on  a 
monomer  contained  in  the  PMN 
substances  and  test  data  on  substances 
similar  in  structure  to  the  PMN 
substances  indicate  that  the  PMN 
substances  may  cause  skin  and  eye 
irritation,  dermal  and  pulmonary 
sensitization,  cross-sensitization 
responses,  lung  and  other  respiratory 
effects,  and  systemic  effects  in 
laboratory  animals. 

Recommended  testing:  EPA  has 
determined  that  a  dermal  sensitization 
study  (40  CFR  798.4100)  and  a 
pulmonary  sensitization  study  (Karol 
method  or  equivalent)  on  P-00-406  will 
help  characterize  the  sensitization 
potential  of  the  PMN  substances.  The 
Agency  has  also  determined  that  a  90- 
day  inhalation  subchronic  study  (40  CFR 
798.2450)  on  P-90-406  will  help 
cheiracterize  the  lung  effects  and 
systemic  toxicity  of  the  PMN 
substances.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
limit  without  performing  the  two 
sensitization  studies. 

CFR  citation:  40  CFR  721.1711. 


PMN  Number  P-90-594 

Chemical  name:  (generic)  Substituted 
hydrazine. 

CAS  number  Not  available. 

Effective  date  of  section  5(e)  consent 
order  December  17, 1990. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment. 

Toxicity  concerns:  Similar  substances 
have  been  shown  to  be  carcinogenic  and 
mutagenic  and  to  cause  chronic  effects 
to  liver,  kidney,  and  blood  in  test 
animals.  Similar  substances  have  also 
been  shown  to  be  toxic  to  aquatic 
species. 

Recommended  testing:  A  90-day 
subchronic  rat  oral  study  (40  C^ 
798.2650}  and  a  2-year,  two-species  oral 
bioassay  (40  CFR  798.3300)  are 
recommended  to  help  characterize 
human  health  effects.  In  addition,  acute 
aquatic  toxicity  tests  (algae  [40  CFR 
797.1050],  Daphnia  (40  CFR  797.1300], 
and  fish  [40  CFR  797.1400]),  conducted 
with  flow-through  conditions  and 
measured  concentrations  are 
reconunended  to  help  characterize 
environmental  effects. 

CFR  citation:  40  CFR  721.1233. 

PMN  Number  P-90-1357 

Chemical  name:  (generic)  Glycol 
monobenzoate. 

CAS  number  Not  available. 

Effective  date  of  section  5(e)  consent 
o^er.  November  26, 1990. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(II)  of  TSCA  based 
on  a  finding  that  this  substemce  is 
expected  to  be  produced  in  substantial 
quantities  and  there  may  be  significant 
or  substantial  human  exposure. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  acute 
oral  toxicity  test  (40  CFR  798.1175),  an 
Ames  assay  (40  CFR  798.5265),  a  mouse 
micronucleus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395), 
and  a  28-day  repeated  dose  oral 

study  in  rats  (OECD  Guideline  No.  407), 
and  a  developmental  toxicity  study  (40 
CFR  798.4900)  would  help  characterize 
possible  effects  of  the  substance.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  production  limit  without  performing 
these  tests. 

CFR  citation:  40  CFR  721.1100. 

PMN  Number  P-90-1366 

Chemical  name:  Benzenediazonium,  4- 
(dimethylamino)-,  salt  with 
2-hydroxy-5-sulfobenzoic  acid  (1:1). 
CAS  number  124737-31-1. 
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Effective  date  of  section  Sfe/ consent 
order:  February  8, 1991. 

Basis  for  section  5(e)  consent  order:  The 
Order  was  issued  under  section 
5(eKlKAJ(n  and  (iij(l)  of  TSCA  based  on 
a  hndiing  Aat  this  substance  may 
present  an  unreasonable  risk  of  inlury  to 
human  health  and  the  environment 
Toxicity  concerns:  Test  data  on  the 
PMN  substance  and  test  data  on 
chemicals  similar  in  structure  to  the 
PMN  substance  indicate  that  the  PMN 
substance  causes  lethality  via  ocular 
exposure  in  laboratory  animals.  Similar 
substances  have  also  been  shown  to 
cause  toxicity  in  aquatic  organisms. 
Specifically,  based  on  QSAR  on  similar 
phenols,  EPA  predicts  acute  toxicity  to 
aquatic  organisms  to  occur  at  80  ppi) 
PMN  substance  in  surface  waters. 
Recommended  testing:  EPA  has 
determined  that  an  acute  oral  study  in 
rats  (40  CFR  798.1175),  cm  acute  de^al 
study  in  rabbits  (40  ct'R  798.1100).  an 
algae  skeletoma  study  (40  CFR  797.1050), 
a  mysid  shrimp  study  (40  CFR  797.1930). 
and  an  acute  fish  study  (40  CFR 
797.1400)  will  help  characterize  the 
acute  toxicity  efiects  of  the  PMN 
substance  to  human  health  and  to  the 
environment.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
limit  without  performing  these  tests. 

CFR  citotiom  40  CFR  721.490. 

PMN  Number  P^90-1454 

Chemical  name:  (generic)  Hydrogenated 
arylated  pidydecene. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 
order:  January  17, 1991. 

Basis  for  section  5(e)  consent  order:  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(II)  of  TSCA  based 
on  a  finding  that  this  substance  is 
expected  to  be  produced  in  substantial 
quantities  and  there  may  be  significant 
or  substantial  human  exposme. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  a  mouse 
micronucleus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395], 
and  a  28-day  repeated  dose  oral  study 
in  rats  (OECD  Guideline  No.  407)  would 
help  characterize  possible  efiects  of  the 
substance.  The  28^ay  study  shall 
include,  for  all  test  doses,  a 
neurotoxicity  functional  observational 
battery  (40  CFR  798.6050)  with  the 
highest  dose  set  at  1,000  mg/kg.  For  the 
highest  test  dose  group  (Hily,  a 
histopathologic  examination  shall  be 
extended  to  include  testea/ovaries  and 
lungs.  The  PMN  submitter  has  agreed 
not  to  exceed  the  production  limit 
without  performing  these  tests. 

CFR  citation:  40  CFR  721.1620. 


PMN  Number  P-90-1535 

Chemical  name: ’Medhanol,  trichloro-, 
carbonate  (2:1). 

CAS  number:  32315-10-9. 

Effective  date  of  section  5(e)  consent 
Olden  December  28, 1980i. 

Basis  for  section  5(e)  consent  order:  The 
Order  was  issued  under  sectkm 
5(e)(l)(AKi)  and  (u)(I)  of  TSCA  bated  on 
a  finding  ^at  this  substance  may 
present  an  unreasonable  r^  of  injury  to 
health. 

Toxicity  concerns:  I%osgene  gas,  a 
hydrolysis  product  of  the  PMN 
substance,  has  been  shown  to  cause 
neurotoxicity,  irritation,  and  lung  efiects 
in  test  animals.  Based  on  potential 
acylating  activity,  the  PMN  substance 
may  also  pose  a  risk  of  cancer. 
Recommended  testing:  A  2-year,  two- 
species  bioassay  (40  CFR  798.3300)  to 
help  characterize  the  potential  irritation, 
respiratory,  neurotoxicity,  and  cancer 
effects  of  the  PMN  substance. 

CFR  citation:  40  CFR  721.129a 

PMN  Number  P-90-1565 

Chemical  name:  Glycol,  polyethylene-, 
3-sulfo-2-hydroxypropy)-p-{14,3,3,- 
tetramethylbutyl)phenyl  ether,  sodium 
salt. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 
order:  November  22. 1990. 

Basis  for  section  5(e)  consent  order:  Tlie 
Order  was  issued  under  sectkm 
5(e)(l)(AKi)  and  (u>(II)  of  TSCA  based 
on  a  finding  that  this  substance  wilt  be 
produced  in  substantia)  quantities,  that 
there  may  be  significant  or  substantial 
human  exposures  to  the  substance,  and 
that  the  PMN  substance  may  be 
anticipated  to  enter  the  environment  in 
substantial  quantities. 

Recommended  testing:  EPA  has 
determined  that  the  results  of  an  acute 
oral  toxicity  test  (40  CFR  798.1175),  an 
Ames  assay  (40  CFR  798.5265),  a  moose 
micronucleus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395), 
a  28-day  repeated  dose  ora)  study  in 
rats  (OECD  Guideline  No.  407),  a  96-h 
bioassay  in  algae  (40  CFR  797.1050),  a 
48-h  LC50  test  in  Daphnia  (40  CFR 
797.1300),  and  a  96-h  LC50  test  in  fish 
(40  CFR  797.1400)  would  help 
characterize  possible  efiects  of  the 
substance.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
volume  limit  without  performing  these 
tests. 

CFR  citation:  40  CFR  721.1105. 

PMN  Numbm-  P-90-1624 

Chemical  name:  (generic)  Heterocyclic 
aldehyde  imine. 

CAS  number  Not  available. 


Effective  date  of  section  5(e)  consent 
o^r  February  15, 1991. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e](l)(AKi)  and  (iiXI)  of  TSCA  based  on 
a  ^ding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment. 

Toxicity  concerns:  Similar  chemicals 
have  been  shown  to  cause  acute  and 
subchronic  systemic  toxicity, 
mutagenicity,  and  cancer  in  test 
animals.  Similar  substances  have  also 
been  shown  to  be  toxic  to  aquatic 
organisms. 

Reammended  testing:  A  concurrent  set 
of  two  rodent  28-day  subchronic  studies 
by  the  oral  (gavage)  and  dermal  routes 
to  help  characterize  the  systemic  efiects 
and  a  2-year,  two-species  rodent 
bioassay  to  help  characterize  the 
carcinogenic  efiects.  The  PMN  submitter 
has  agreed  not  to  exceed  the  production 
volume  limits  without  performing  these 
tests.  The  consent  order  contains  two 
production  volume  limits.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
first  production  volume  limit  without 
performing  the  concurrent  set  of  two  28- 
day  subchronic  studies  (OECD 
Guideline  407  with  histopathology).  The 
PMN  submitter  has  also  agreed  not  to 
exceed  the  second  higher  production 
volume  limit  without  performing  the  2- 
year,  two-species  rodent  bioassay  (40 
CFR  798.3300).  Further,  the  submitter  has 
agreed  not  to  release  the  PMN 
substance  to  water  pending  aquatic 
toxicity  testing.  The  tests  required  to 
determine  the  substance’s  aquatic 
toxicity  include  a  98-^  bioassay  in  algae 
(40  CFR  797.1050),  a  48^  LC50  test  in 
Daphnia  (40  CFR  797.1300),  and  a  96-h 
LC50  test  m  fish  (40  CFR  797.1400). 

CFR  citation:  40  CFR  721.1245. 

PMN  Number  P-90-1635 

Chemical  name:  Benzenepropanoic  acid, 
3-(2//-benzotriazol-2-yl)-5-(l,l- 
dimethylethyl)-4-hydroxy-,  C?-# 
branched  and  linear  aOcyl  esters. 

CAS  number  127519-17-9e. 

Effective  date  of  section  5(e)  consent 
order  January  2, 1991. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(iJ  and  (ii)(IIl  of  TSCA  based 
on  a  finding  that  this  substance  is 
expected  to  be  produced  in  substantial 
quantities  and  may  be  significant 
or  substantial  human  exposure. 
Recommended  testing:  ^A  has 
determined  that  the  results  of  an  acute 
oral  toxicity  test  (40  Ct'R  798.1175),  an 
Ames  assay  (40  CFR  798.5265),  a  mouse 
micronucleus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395), 
and  a  28-day  repeated  dose  oral  study 
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in  rats  (OECD  Guideline  No.  407)  would 
help  characterize  possible  ejects  of  the 
substance.  The  submitter  has 
agreed  not  to  exceed  the  production 
limit  without  performing  these  tests. 

CFR  citation:  40  CFR  721.500. 

PMN  Number  P-90-1636 

Chemical  name:  Hexanedioic  acid, 
polymer  with  1,2-ethanediol  and  1,6- 
diisocyanato-2,2,4(or  2,4,4)- 
trimethylhexane,  2-hydroxyethyl- 
acrylate-blocked. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 
Older.  January  30, 1991. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(eKl)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Similar  chemicals 
have  been  shown  to  cause  cancer  in  test 
animals. 

Recommended  testing:  EPA  has 
determined  that  a  2-year,  two-species 
rodent  bioassay  (40  CFR  798.3300)  would 
help  characterize  the  possible 
carcinogenicity  of  the  substance. 

CFR  citation:  40  CFR  721.1204. 

PMN  Number  P-90-1642  through  1649 

Chemical  name:  (generic)  Dialkyl 
phosphorodithioate  phosphate 
compounds.  2-Propenamide,  Ar-(3- 
dimethylamino)propyl]- 
CAS  number  Not  available. 

Effective  date  of  section  5(e)  consent 
order  November  26, 1990. 

Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(n)  of  TSCA  based 
on  a  finding  that  these  substances  will 
be  produced  in  substantial  quantities 
and  there  may  be  significant  and 
substantial  human  exposures. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  Ames 
assay  (40  CFR  798.5265),  a  mouse 
micronucleus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395), 
and  a  28-day  repeated  dose  oral  study 
in  rats  (OECD  Guideline  No.  407)  would 
help  characterize  possible  effects  of  the 
substances.  The  28-day  study  shall 
include,  for  all  test  doses,  a 
neurotoxicity  fimctional  observational 
battery  (40  CFR  798.6050)  with  the 
highest  dose  set  in  accordance  with  the 
results  of  a  5-10  day  range  finding  study 
and  not  to  exceed  1,000  mg/kg.  For  the 
highest  test  dose  group  only, 
histopathologic  examination  shall  be 
extended  to  include  testes/ovaries  and 
lungs,  plus  neuropathology  (40  CFR 
798.6400).  The  PMN  submitter  has 
agreed  not  to  exceed  the  aggregate 
production  volume  limit  for  the 


combined  volumes  of  PMNs  P-90-1642 
through  P-90-1649  without  performing 
these  tests. 

CFR  citation:  40  CFR  721.1582. 

PMN  Number  P-91-11 

Chemical  name:  (generic)  Polymer  of 
isophorone  diisocyanate, 
trimethylolpropane,  polyalkylenepolyol, 
disubstituted  alkanes  and  hydroxyethyl 
acrylate. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 
Older:  February  16, 1991. 

Basis  for  section  5(e)  consent  order:  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Similar  chemicals 
have  been  shown  to  cause  cancer  in  test 
animals. 

Recommended  testing:  A  2-year,  two- 
species  bioassay  to  help  characterize 
cancer  effects  (40  CFR  798.3300). 

CFR  citation:  40  CFR  721.1643. 

PMN  Number  P-91-100 

Chemical  name:  (generic)  a-Olefin 
sulfonate,  potassium  salt. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  an  additive  in  energy 
production.  Its  production  volume  is 
confidential.  QSAR  suggest  that  the 
PMN  substance  may  be  toxic  to  aquatic 
organisms.  Based  on  this  analysis  EPA 
expects  toxicity  to  aquatic  organisms  to 
occm  at  a  concentration  of  3  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
an  additive  in  energy  production 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the 
substance  would  not  be  released  to 
surface  waters.  EPA  has  determined 
that  potential  use  of  the  PMN  substance 
as  a  detergent  could  result  in  releases  to 
surface  waters  where  the  concentration 
of  the  PMN  substance  in  surface  waters 
could  exceed  3  ppb.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at  §  721.170 
(b)(4)(ii). 

Recommended  testing:  The  Agency  has 
determined  that  the  results  of  the 
following  acute  aquatic  toxicity  testing 
would  help  characterize  possible 
environmental  effects  of  the  substance: 
Algal  (40  CFR  797.1050),  daphnid  (40 
CFR  797.1300),  and  fish  (40  CFR 
797.1400).  The  algal  test  should  be 
conducted  under  static,  measured 
conditions,  whereas  the  daphnid  and 
fish  tests  should  be  conducted  with 
flow-through  conditions  and  measured 
concentrations. 

CFR  citation:  40  CFR  721.1898. 


PMN  Number  P-91-151 

Chemical  name:  (generic)  Alcohol,  alkali 
metal  salt. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  an  alkoxylation  catalyst. 
Test  data  on  structurally  similar  linear 
alkyl  sulfonates  indicate  that  the  PMN 
substance  may  cause  toxicity  to  aquatic 
organisms.  Based  on  these  data,  EPA 
expects  toxicity  to  aquatic  organisms  to 
occur  at  a  concentration  of  5  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
an  alkoxylation  catalyst  in  the  manner 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  releases  of 
the  PMN  substance  to  surface  waters 
would  not  exceed  the  concentration  of 
concern.  EPA  has  determined  that 
manufacture  at  alternative  sites  or 
potential  other  uses  for  tne  substance 
could  result  in  releases  to  surface 
waters  where  the  concentration  of  the 
PMN  substance  could  be  greater  than  5 
ppb,  thereby  creating  an  unreasonable 
risk  of  injury  to  aquatic  organisms. 

Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
S  721.170  (b)(4)(ii). 

Recommended  testing:  The  Agency  has 
determined  that  the  results  of  the 
following  acute  aquatic  toxicity  testing 
would  help  characterize  possible 
environmental  effects  of  the  substance: 
Algal  (40  CFR  797.1050),  daphnid  (40 
CFR  797.1300),  and  fish  (40  CFR 
797.1400).  These  tests  should  be 
conducted  with  flow-through  conditions 
and  measured  concentrations. 

CFR  citation:  40  CFR  721.1261. 

rv.  Objectives  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are 
subject  to  this  SNUR,  EPA  concluded 
that  for  all  but  three  of  the  substances 
regulation  was  warranted  under  section 
5(e)  of  TSCA  pending  the  development 
of  information  sufficient  to  make 
reasoned  evaluations  of  the  health  or 
environmental  effects  of  the  substances. 
The  bases  for  such  findings  are  outlined 
in  Unit  IB.  of  this  preamble.  Based  on 
these  findings,  section  5(e)  consent 
orders  requiring  the  use  of  appropriate 
controls  were  negotiated  with  the  PMN 
submitters;  the  SNUR  provisions  for 
these  substances  designated  herein  are 
consistent  with  the  provisions  of  the 
section  5(e)  orders. 

In  each  of  the  cases  for  which  the 
proposed  uses  are  not  regulated  under  a 
section  5(e)  order,  EPA  determined  that 
one  or  more  of  the  criteria  of  concern 
established  at  §  721.170  were  met. 

EPA  is  issuing  this  SNUR  for  specific 
chemical  substances  which  have 
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undergone  premanu&ctore  review  to 
ensure  the  foUowing  objectives:  That 
EPA  will  receive  notice  of  any 
company’s  intent  to  manufacture, 
import,,  or  process  a  listed  chemical 
substance  for  a  significant  new  use 
before  that  activity  begins;  that  EPA  will 
have  an  opportunity  to  review  and 
evaluate  data  submitted  in  a  SNUR 
notice  before  the  notice  submitter  begins 
manufacturing,  importing,  or  processing 
a  listed  chemical  substance  for  a 
significant  new  use;  that,  when 
necessary  to  prevent  unreasonable 
risks,  EPA  will  be  able  to  regulate 
prospective  manufacturers,  importers,  or 
processors  of  a  listed  chemical 
substance  before  a  signiHcant  new  use 
of  that  substance  occurs;  and  that  all 
manufacturers,  importers,  and 
processors  of  the  same  chemical 
substance  which  is  subject  to  a  section 
5(e)  order  are  subject  to  similar 
requirements. 

V.  Direct  Final  Procedure 

EPA  is  issuing  these  SNURs  as  direct 
Hnal  rules,  as  described  in 
§  S  721.180(c)(3j  and  721.170(d)(4).  In 
accordance  with  S  721  J60(c)(a](ii),  this 
rule  win  be  effective  October  1^  1991, 
unless  EPA  receives  a  written  notice  ^ 
September  12, 1991,  that  someone 
wishes  to  make  adverse  or  critical 
comments  on  EPA's  action.  If  EPA 
receives  such  a  notice.  EPA  will  publish 
a  notice  to  withdraw  the  direct  final 
SNUR(s)  for  the  specific  substance(s)  to 
which  die  adverse  or  critical  comments 
apply.  EPA  will  then  propose  a  SNUR 
for  the  specific  substaiice(s)  providhig  a 
30-day  comment  period.  This  action 
estabhshes  SNURs  for  several  chwnical 
substances.  Any  person  who  submits  a 
notice  of  intent  to  submit  adverse  or 
critical  comments  must  identify  the 
substance  and  the  new  use  to  which  it 
applies.  EPA  will  not  withdraw  a  SNUR 
for  a  substance  not  identified  in  a 
notice. 

VI.  Test  Data  and  Other  Information 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  developing  any 
particular  test  data  before  submission  of 
a  SNUR  notice.  Persons  are  required 
only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  In  cases  wdiere  a 
section  S(e]  ordm  requires  or 
recommends  certain  testing.  Unit  HI.  of 
this  preamble  lista  those  recommended 
tests.  However,  EPA  has  established 
production  limits  in  the  section  5(e) 
orders  for  several  of  the  substances 
regulated  under  this  rule  in  view  of  the 
lack  of  data  on  the  potential  health  and 
environmental  risks  that  may  be  posed 


by  the  significant  new  uses  or  increased 
exposure  to  the  substances.  These 
production  limits  canimt  be  exceeded 
unless  the  I^4N  submitter  first  submits 
the  results  of  toxicity  tests  which  would 
permit  a  reasoned  evaluation  of  the 
potential  risks  posed  by  these 
substances.  Under  recent  consent 
orders,  each  PMN  submitter  is  required 
to  submit  eadi  study  at  least  14  weeks 
(earlier  orders  requhed  submissions  at 
least  12  weeks)  before  reaching  the 
specified  production  limit  Listings  of  the 
tests  specified  in  the  section  5(e)  orders 
are  included  in  Unit  HI.  of  this  preamble. 
The  SNURs  contain  the  same  production 
volume  limits  as  the  consent  orders. 
Exceeding  these  production  limits  is 
defined  as  a  significant  new  use.  The 
recommended  studies  may  not  be  the 
only  means  of  addressing  the  potential 
rislu  of  the  substance.  However,  SNUR 
notices  submitted  for  significant  new 
uses  without  any  test  data  may  increase 
the  likelihood  that  EPA  will  take  action 
under  section  5(e],  particulariy  if 
satisfactory  test  results  have  not  been 
obtained  from  a  prior  submitter.  EPA 
recommends  that  potential  SNUR  notice 
submitters  contact  EPA  early  enough  so 
that  they  will  be  able  to  conduct  the 
appropriate  tests  before  exceeding  the 
production  Hmit.  SNUR  notice 
submitters  should  be  aware  diat  EPA 
will  be  better  able  to  evaluate  SNUR 
notices  which  ;>rovide  detailed 
information  oik 

(1)  Human  exposure  and 
environmental  release  that  may  result 
from  the  significant  new  use  of  tiie 
chemical  substances. 

(2)  Potential  benefits  of  the 
substances. 

(3)  Infonnation  cm  risks  posed  by  the 
sub^nces  compered  to  risks  posed  by 
potential  substitutes. 

Vn.  Procedural  Determinatiims 

EPA  is  establishing  through  tins  rule 
some  significant  new  uses  u^ch  have 
been  claimed  as  GDI.  EPA  has  decided  it 
is  appropriate  to  keep  this  information 
confidential  to  protect  the  interest  of  the 
original  PMN  sulmiitter.  EPA 
promulgated  a  {Hocxdure  to  deal  with 
the  situation  udwre  a  specific  significant 
new  use  is  CBL  This  procedure  appears 
in  S  721.575(b)(1)  and  is  similar  to  that  in 
§  721.11  for  situations  where  the 
chemical  identity  (rf  the  substance 
subject  to  a  SNUR  is  CBL  Hus 
procedure  is  cross-referenced  in  each  of 
these  SNURa 

A  manufacturer  or  importer  may 
request  EPA  to  determine  whether  a 
proposed  use  would  be  a  significant  new 
use  under  this  rule.  Under  the  procedure 
incorporated  from  S  721.575(bj(l).  a 
manufacturer  or  importer  must  show 


that  it  has  a  dona  fide  intent  to 
manufacture  or  import  the  substance 
and  must  identify  the  specific  use  for 
which  it  intends  to  manufacture  or 
import  the  substance.  If  EPA  concludes 
that  the  person  has  shown  a  bona  fide 
intent  to  manufacture  or  inqport  the 
substance,  EPA  will  tell  the  person 
whether  the  use  identified  in  the  bone 
fide  submission  would  be  a  significant 
new  use  imder  the  rule.  Since  most  of 
the  diemkal  identities  the  substances 
subject  to  these  SNURs  are  also  CBI, 
manufacturers  and  processors  can 
combine  the  bona  fide  submission  under 
the  procedure  in  §  721.575(b)(1)  with 
that  under  S  721.11  into  a  single  step. 

If  a  manufacturer  or  importer  is  told 
that  the  production  volume  identified  in 
the  bona  fide  submission  would  not  be  a 
significant  new  use,  f.e.  it  is  below  the 
level  that  would  be  a  significant  new 
use,  that  person  can  manufacture  or 
import  the  substance  as  long  as  the 
aggregate  amoimt  does  not  exceed  that 
identified  in  the  bona  fide  submission  to 
EPA  If  the  person  later  intends  to 
exceed  that  volume,  a  new  bona  fide 
submission  would  be  necessary  to 
determine  whether  that  higher  vdame 
would  be  a  significant  new  use.  EPA  is 
considering  whether  to  adopt  a  special 
procedure  for  use  when  CBI  prod^tion 
volume  is  designated  as  a  significant 
new  use.  Under  such  a  procedure,  a 
person  showing  a  boxia  fide  intent  to 
manufacture  or  import  the  substance, 
under  the  procedure  described  in 
S  721.11.  would  automatically  be 
informed  of  the  production  vidume  that 
would  be  a  significant  new  use.  Thus  the 
persm  wcmld  not  have  to  make  multiple 
bona  pde  submissions  to  EPA  for  the 
same  substance  to  remain  in  complinu» 
with  the  SNUR,  as  could  be  the  case 
under  the  procedures  in  i  721.575(b)(1). 

Vm.  AppBeabifity  ef  Rule  to  Usee 
Occurring  Before  Effsctive  Date  of  the 
Final  Ride 

To  establish  a  significant  “new”  use, 
EPA  must  determine  that  the  use  is  not 
ongoing.  The  chemical  substances 
subject  to  this  rule  have  recently 
imdetgone  premanuiactare  review. 
Section  5(e)  orders  have  been  issued  in 
all  but  three  cases  and  notice  submitters 
are  prohibited  by  the  section  5(e)  wders 
from  undertaking  activities  whidi  EPA 
is  designatmg  as  significant  new  uses.  In 
cases  where  EPA  has  not  received  a 
Notice  of  Commencement  (NOC)  and 
the  substance  has  not  been  added  to  the 
Inventory,  no  other  person  may 
commence  suck  activities  without  first 
submittmg  a  l%fN.  For  substances  for 
which  an  NOC  has  not  been  submitted 
at  this  time.  EPA  has  cooduded  that  the 
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uses  are  not  ongoing.  However,  EPA 
recognizes  in  cases  when  chemical 
substances  identiOed  in  this  SNUR  are 
added  to  the  Inventory  prior  to  the 
effective  date  of  the  rule,  the  substances 
may  be  manufactured,  imported,  or 
processed  by  other  persons  for  a 
signiHcant  new  use  as  defined  in  this 
rule  before  the  effective  date  of  the  rule. 
However,  22  of  the  29  substances 
contained  in  this  rule  have  CBI  chemical 
identities,  and  since  EPA  has  received  a 
limited  number  of  post-PMN  bona  fide 
submissions,  the  Agency  believes  that  it 
is  highly  unlikely  that  many,  if  any,  of 
the  signihcant  new  uses  described  in  the 
following  regulatory  text  are  ongoing.As 
discussed  at  55  FR 17376  (April  24, 1990), 
EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  signiBcant  new 
use  as  of  this  date  of  publication  rather 
than  as  of  the  elective  date  of  the  rule. 
Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  substances  regulated  through  this 
SNUR  will  have  to  cease  any  such 
activity  before  the  effective  date  of  this 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

EPA  has  promulgated  provisions  to 
allow  persons  to  comply  with  this  SNUR 
before  the  effective  date.  If  a  person 
were  to  meet  the  conditions  of  advance 
compliance  in  S  721.45(h)  (53  FR  28354, 
July  17, 1988),  the  person  will  be 
considered  to  have  met  the  requirements 
of  the  final  SNUR  for  those  activities.  If 
persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  substance  between  publication  and 
the  effective  date  of  the  SNUR  do  not 
meet  the  conditions  of  advance 
compliance,  they  must  cease  that 
activity  before  Ae  effective  date  of  the 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

IX.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  signiHcant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance 
subject  to  this  rule.  EPA’s  complete 
economic  analysis  is  available  in  the 
public  record  for  this  rule  (OPTS-50592). 

X.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50592).  The  record  includes 
information  considered  by  EPA  in 


developing  this  rule.  A  public  version  of 
the  record  without  any  confidential 
business  information  is  available  in  the 
TSCA  Public  Docket  Office  from  8  a.m. 
until  noon  and  from  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  rm.  NE-G004,  401  M 
St.,  SW.,  Washington,  DC. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the  comments 
as  "confidential,”  “trade  secret,"  or 
other  appropriate  designation. 

Comments  not  claimed  as  confidential 
at  the  time  of  submission  will  be  placed 
in  the  public  file.  Any  comments  marked 
as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  persons  submitting 
comments  claimed  as  confidential  must 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 

XI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major” 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  will  not  be  a  "major"  rule 
because  it  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  and  it 
will  not  have  a  significant  effect  on 
competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
total  annual  cost  of  compliance  with  this 
rule,  EPA  estimates  that  the  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $4,500  to 
$11,000,  including  a  $2,500  user  fee 
payable  to  EPA  to  offset  EPA  costs  in 
processing  the  notice.  EPA  believes  that, 
because  of  the  nature  of  the  rule  and  the 
substances  involved,  there  will  be  few 
SNUR  notices  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However.  EPA  expects  to 
receive  few  SNUR  notices  for  the 


substances.  Therefore,  EPA  believes 
that  the  number  of  small  businesses 
affected  by  this  rule  will  not  be 
substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  0MB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.),  and  have 
been  assigned  0MB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2070-0012),  Washington,  DC  20503. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  August  5, 1991. 

Victor  J.  Kinun, 

Acting  Assistant  A  dministrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  part  721,  subpart  E 
is  amended  as  follows: 

PART  721— [AMENDED] 

1,  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  new  §  721.466  to  read  as 
follows: 

§  721.466  Benzene,  (1-methylethylK2- 
phenylethyl)*. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  benzene.  (l-methylethyl)(2- 
phenylethyl)-,  (PMN  P-88-894)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1).  (a)(2)(i).  (a)(2)(iii). 
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(a](2)(iv),  (a)(3),  (b)  (concentration  set  at 
1.0  percent),  and  (c).  However,  the 
personal  protective  clothing  required  in 
paragraph  (a)(2)(iv)  must  be  tested  or 
evaluated  under  the  requirements  of 
paragraph  (a)(3).  Furthermore,  the 
imperviousness  of  gloves  required  under 
paragraph  (a)(2)(i)  may  not  be 
demonstrated  according  paragraph 

(a) (3)(ii),  but  rather  must  be  tested 
according  to  paragraph  (a)(3)(i)  with  the 
following  additional  requirements: 

There  must  be  no  permeation  of  the 
PMN  substance  greater  than  16  ppb  after 
8  hours  of  testing  in  accordance  with  the 
American  Society  for  Testing  and 
Materials  (ASTM)  F739-85  “Standard 
Test  Method  for  Resistance  of  Protective 
Clothing  Materials  to  Permeation  by 
Liquids  or  Gases."  Gloves  may  not  be 
used  for  a  time  period  longer  than  they 
are  actually  tested  and  must  be  replaced 
at  the  end  of  each  work  shift. 

(ii)  Hazard  communication  program. 
Requirements  as  speciHed  in  §  721.72(a), 

(b) .  (c),  (d),  (e)  (concentration  set  at  1.0 
percent),  (f),  (g)(l)(iv),  (g)(2)(i),  (g)(2)(iii). 
(g)(2)(v).  (g)(3)(ii).  (g)(4)(i)  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q).  In  addition,  a 
signihcant  use  of  the  substance  is  any 
manner  or  method  of  manufacturing, 
processing,  or  use  other  than  as  an 
insulating  oil  for  capacitors  or 
transformers. 

(iv)  Disposal.  Requirements  as 
specified  in  $  721.85(a)(1),  (b)(1),  (c)(1), 
(a)(2),  (b)(2),  (c)(2),  (a)(3),  (b)(3),  and 

(c) (3). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  S  721.125(a)  through  (j). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  S  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Oflfice  of  Management  and 
Budget  under  control  number  2070-0012) 

3.  By  adding  new  §  721.490  to  read  as 
follows: 

§  721.490  Banzanadiazonium,  4- 
(dimathylamlnoK  **11  with  2-hydroxy-5- 
auHobanzoic  add  (1:1). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identiHed  as  benzenediazonium,  4- 
(dimethylamino)-,  salt  with  2-hydroxy-5- 


sulfobenzoic  acid  (1:1)  (CAS  No.  124737- 
31-1)  (P-90-1366)  is  subject  to  reporting 
under  this  section  for  the  signiHcant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

§  721.63(a)(1),  (a)(2)(i),  (a)(2)(iii),  (a)(3), 
(a)(4),  (a)(5)(i),  (a)(5)(ii),  (a)(5)(iii), 
(a)(5)(iv),  (a)(5)(v),  (a)(5)(vi),  (a)(5)(vii), 

(a) (6)(i),  (a)(6)(ii),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  $  721.72(a), 

(b) ,  (c),  (d),  (f),(g)(2)(iii),(g)(2)(iv), 
(g)(2)(v),  (g)(3)(ii),  and  (g)(5).  In  addition, 
the  following  human  health  hazard 
statement  shall  appear  on  each  label  as 
specified  at  §  721.72(b)  and  the  MSDS  as 
specified  at  §  721.72(c).  Additional 
statements  may  be  included  as  long  as 
they  are  true  and  do  not  alter  the 
meaning  of  the  required  statement. 
Human  health  hazard  statements:  This 
substance  may  cause  severe  acute 
toxicity  and  death  or  serious  neurotoxic 
effects. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(p)  (volume  set  at 
31,000  kg). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(4),  (b)(4),  and 

(c) (4)  (N  =  80  ppb). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  S  721.125(a)  through  (i),  and 
(k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012] 

4.  By  adding  new  §  721.500  to  read  as 
follows: 

§  721.500  Benzenepropanoic  acid,  3-(2H> 
banzoti1azol-2-yl)-5>(1,1*dlmathytathyl)-4- 
hydroxy*,  Cr  ^-branched  and  linear  alkyl 
asters. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  benzenepropanoic  acid,  3* 
(2//-benzotriazol-2-yl)-5-(l,l- 
dimethylethyl)-4-hydroxy-,  Gi-*- 
branched  and  linear  alkyl  esters  (CAS 
No.  127519-17-9) (P-90-1635)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 


(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e)  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health, 
the  employer  must  incorporate  this  new 
information,  and  any  information  on 
methods  for  protecting  against  such  risk, 
into  an  MSDS  as  described  at  §  721.72(c] 
within  90  days  fi^m  the  time  the 
employer  becomes  aware  of  the  new 
information.  If  this  substance  is  not 
being  manufactured,  imported, 
processed,  or  used  in  the  employer's 
workplace,  the  employer  must  add  the 
new  information  to  an  MSDS  before  the 
substance  is  reintroduced  into  the 
workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  this  substance  from  the 
employer  are  provided  an  MSDS  as 
described  in  §  721.72(c]  containing  the 
information  required  under  paragraph 
(a](2)(i)(A)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.80(q]. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a],  (c),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  §  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0012) 

5.  By  adding  new  9  721.1100  to  read  as 
follows: 

9  721.1 100  Glycol  monobonzoat*. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance, 
identified  as  generically  as  glycol 
monobenzoate  (P-90-1357)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a](2]  of  this  section. 
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(2)  llie  significant  new  uses  are; 

(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e)  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health, 
the  employer  must  incorporate  this  new 
information,  and  any  information  on 
methods  for  protecting  against  such  risk, 
into  an  MSDS  as  described  in  §  721.72(c) 
within  00  days  from  the  time  the 
employer  becomes  aware  of  the  new 
information.  If  this  substance  is  not 
being  manufactured,  imported, 
processed,  or  used  in  the  employer’s 
workplace,  the  employer  must  add  the 
new  information  to  an  MSDS  before  the 
substance  is  reintroduced  into  the 
workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  this  substance  from  the 
employer  are  provided  an  MSDS  as 
described  in  §  721.72(c)  containing  the 
information  required  under  paragraph 
(aX2}(i)(A)  wit^  OOdays  foam  ^e  time 
the  employer  becomes  aware  of  the  new 
informatioiL 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  f  721.8^q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  f  721.125(a),  (c),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  |  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  §  721.575(bXl)  apply  to 
this  section. 

(Approved  by  die  Office  of  Management  and 
Budget  under  OMB  Control  Numba  2070- 
0012) 

6.  By  adding  new  f  721.1105  to  read  as 
follows: 

§721.1105  Qtycola,  potyathylena-,  3-autfo- 
2-tiydroxypropyl-p-(1,1.3.3- 
tetramathylbutytlphanyl  attwr,  sodiuro  salt 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identifi^  as  glycols,  polyethylene-,  3- 
sulfo-2-hydroxypropyl-p-(l,1.3,d- 
tetrcmcthy!  butyljpher^  ether,  sodium 


salt  (P-90-1565)  is  subject  to  reporting 
under  this  section  for  Ae  significant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  diis  substance  without 
providing  risk  notification  as  follows; 

(A)  If  as  a  result  of  the  test  data 
requfrod  under  the  section  5(e)  consent 
order  fat  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health 
or  the  environment,  t^  employer  must 
incorporate  this  new  information,  and 
any  i^ormation  on  methods  for 
protecting  against  such  risk,  into  an 
MSDS  as  described  at  §  721.72(c)  within 
90  days  from  the  time  the  employer 
becomes  aware  of  the  new  informatioiL 
If  this  substance  is  not  being 
manufactured,  inserted,  processed,  or 
used  in  the  employer's  workplace,  the 
employer  must  add  the  new  information 
to  an  MSDS  before  the  substance  is 
reintroduced  into  the  workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  this  substance  from  the 
emplo3rer  are  provided  an  MSDS  as 
described  in  §  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  90  days  from  fte  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  |  721.80(p)  (volume  set  at 
1,115,000  kg). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  fi  7Z1.12S(a),  (c),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provistons  xA  {  721.185  apply  to  this 
signifiemit  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

7.  By  adding  new  §  721.1140  to  read  as 
follows: 

§721.1140  TrMdIsitemiitodalkyO 
heterocycte., 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemi^  substance 
identifi^  generically  as 
tris(disub^tuted  aii^l)  Iwterocycle  (P- 
90-142)  is  subject  to  reportiitg  under  this 
section  for  the  significant  new  uses 


described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

§  721.63(a)(4),  (a)(5)(iv).  (a)(6)(i),  (b) 
(concentration  set  at  0.1  percent)  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72(a), 
(b),  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (0,  (gMlKiv).  (g)(l)(vi). 
(g){l)(vii),  (g)(2)(iv),  (g)(5).  The  harard 
communication  requirements  do  not 
apply  when  the  chemietd  substance  is 
present  in  a  plastic,  an  elastomer,  a 
rubber  matrbe,  or  in  a  solution. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q).  Any  amount  of 
t^  PMN  substance  imported  in  a 
plastic,  an  elastomer,  a  rubber  matrix,  or 
in  a  solution,  such  that  inhalation  is 
precluded,  shall  not  be  included  in  the 
production  limit  calculations. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  tUs  paragraph. 

(1)  Recordkeeping.  The  following 
recGsdkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  (c),  (d),  (f), 
(g),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirement.  The 
provisions  id.  S  721.185  ai^ly  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  §  721.575(bKl)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Bucket  under  control  number  2070-0012) 

8.  By  adding  new  |  721.1204  to  read  as 
follows: 

§721.1204  Hexanedtoic  acid,  potymar  wMti 
12-ethaiMdlol  and  1,6-dUsocyanato-2A4(or 
2,4,4)-ti1inethyihaxane,  2'hydroxyethyl- 
aciylata-blocfced. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  specifically  as  hexanedioic 
acid,  polymer  with  1,2-ethaiiediol  and 
l,6-diisocyanato-2,2,4(or  2,4,4)- 
trimethylhexane,  2-hydroxyeAyl- 
acrylate-blocked  (PMN  P-90-1636)  is 
subject  to  reporting  under  diis  section 
for  the  sigmficant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(aKl).  (a)(2Ki).  (aX2Kiii). 

(8K2Kiv),  (aM3),  (aM4).  (aXSHxi),  (B)(6Xi). 
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(a) (6)(ii),  (a)(6](iv),  (b)  (concentration  set 
at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  $  721.72(a), 

(b) ,  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f).  (b)(l)(i)(A).  (h)(l)(i)(B). 
(h)(l)(i)(C).  (h)(l)(vi).  (h)(2)(i)(B). 
(h)(2)(i)(C).  (h)(2)(i)(D).  and  (h)(2)(iii)(A). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(o). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance: 

§  721.1^a)  through  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
section. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  OMB  Control  Numl^  2070- 
0012) 

9.  By  adding  new  8  721.1233  to  read  as 
follows: 

8721.1233  Substttirted  hydrazine. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  genetically  as  substituted 
hydrazine  (PMN  P-90^594)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  sig^cant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

8  721.63(a)(1),  (a)(3).  (a)(4).  (a)(5)(i). 

(a) (6)(i),  (b)  (concentration  set  at  ai 
percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  8  721.72(a). 

(b) ,  (c),  (d),  (e)  (concentration  set  at  ai 
percent),  (f).  (g)(l)(iv).  (gHl)(vii),  (g)(2). 
(g)(3).  (g)(4)(i).  (g)(4)(iii).  and  (g)(5).  In 
addition,  the  human  health  hazard 
statement  shall  include  mutagenicity. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  8  721.80(1). 

(iv)  Disposal.  Requirements  as 
specked  in  8  721.85(a)(1),  (b)(1),  and 

(c) (1). 

(v)  Release  to  water.  Requirements  as 
specified  in  8  721.90(a)(1),  (b)(1),  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers. 


and  processors  of  this  substance,  as 
specified  in  8  721.125(a)  through  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  lequirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  2070-0012) 

10.  By  adding  new  8  721.1245  to  read 
as  follows: 

8  721.1245  HetsrocycUc  aldehyde  Imine. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identifi^  genericaUy  as  a  heterocyclic 
aldehyde  imine  (P-00-1624)  is  subject  to 
reporting  under  diis  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  sigi^cant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

8  721.63(a)(1),  (a)(3).  (b)  (concentration 
set  at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  8  721.72(a). 

(b) ,  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f),  (g)(l)(iv).  (gHl)(vii).  (g)(2)(i), 
(g)(2)(iii).  (g)(2)(v).  (g)(3)(U).  (gM4)^iu), 
(g)(5).  Health  hazard  wcimings  shall  also 
includte  “mutagenicity”. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  8  721.80(1)  and  (q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  8  721.90(a)(1),  (bKl).  and 

(c) (1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  tUs  paranaph. 

(1)  Recordkeeping  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  8  721.125(a)  through  (i).  and 

(k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  8  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  OMB  Control  Number  2070- 
0012] 

11.  By  adding  new  8  721.1261  to  read 
as  follows: 

8  721.1261  Alcohol,  alkaR  metal  satt 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  Hie  chemical  substance 
genericaUy  identified  as  alcohol  alkali 
metal  salt  (PMN  P-91-151)  is  subject  to 
reporting  under  this  section  for  the 


significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  8  721.90(a)(4),  (b)(4),  and 

(c)(4)  (N  =  5ppb). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  inqiorters, 
and  processors  of  this  substance,  as 
specified  in  8  721.125(a),  (b),  (c),  and  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0012) 

12.  By  adding  new  8  721.1298  to  read 
as  follows: 

8  721.1298  Methanol  trlchloro-,  carbonate 

(2:1). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  methanol  trichloro-, 
carbonate  (2.'!)  (CAS  No.  32315-10-9) 
(PMN  P-06-1535)  is  subject  to  reporting 
under  this  section  for  the  significant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  8  721.72(a), 
(b),  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f),  (g)(l)(i),  (gKlp).  (gldPi). 
(gKlKvii),  (gM2)(i),  (gM2)(U).  (g)(2KiU). 
(g)(5).  The  foUowing  additional  human 
hazard  precautionary  statement  shall 
appear  on  the  label:  This  substance  may 
react  to  form  phosgene  gas.  When  using 
this  substance,  handle  with  extreme 
caution. 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  iiiq>orters, 
and  processors  of  this  substance,  as 
specified  in  8  721.125(a),  (b),  (c),  (f).  (g), 
and  (h). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  207O-0U12) 

13.  By  adding  new  8  721.1562  to  read 
as  follows: 
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S  721.1582  Dialkyl  phosphorodithloate 
phosphate  compounds. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substances 
identiHed  generically  as  dialkyl 
phosphorodithloate  phosphate 
compounds  (P-9D-1M2  through  1649]  are 
subject  to  reporting  under  this  section 
for  the  signiflcant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  signiHcant  new  uses  are: 

(i)  Hazard  communication  program.  A 
significant  new  use  of  these  substances 
is  any  manner  or  method  of 
manufacture,  import,  or  processing 
associated  with  any  use  of  these 
substances  without  providing  risk 
notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e)  consent 
order  for  these  substances,  the  employer 
becomes  aware  that  any  of  these 
substances  may  present  a  risk  of  injury 
to  human  health,  the  employer  must 
incorporate  this  new  information,  and 
any  information  on  methods  for 
protecting  against  such  risk,  into  an 
MSDS  as  described  at  §  721.72(c)  within 
90  days  h‘om  the  time  the  employer 
becomes  aware  of  the  new  information. 
If  these  substances  are  not  being 
manufactured,  imported,  processed,  or 
used  in  the  employer's  workplace,  the 
employer  must  add  the  new  information 
to  an  MSDS  before  these  substances  are 
reintroduced  into  the  workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  these  substances  from  the 
employer  are  provided  an  MSDS  as 
described  in  S  721.72(c)  containing  the 
information  required  imder  paragraph 
(a)(2](i](A)  within  90  days  from  ^e  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modiHed 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  these  substances,  as 
specified  in  S  721.125(a),  (c),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
signiHcant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  §  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Numlwr  2070- 
0012] 


14.  By  adding  new  §  721.1620  to  read 
as  follows: 

§  721.1620  Hydrogenated  arylated 
polydecene. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identiHed  generically  as  hydrogenated 
arylated  polydecene  (P-90-1454)  is 
subject  to  reporting  under  this  section 
for  the  signiHcant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e]  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health, 
the  employer  must  incorporate  this  new 
information,  and  any  information  on 
methods  for  protecting  against  such  risk, 
into  an  MSDS  as  described  at  §  721.72(c) 
within  90  days  fi’om  the  time  the 
employer  becomes  aware  of  the  new 
information.  If  this  substance  is  not 
being  manufactured,  imported, 
processed,  or  used  in  the  employer’s 
workplace,  the  employer  must  add  the 
new  information  to  an  MSDS  before  the 
substance  is  reintroduced  into  the 
workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  this  substance  from  the 
employer  are  provided  an  MSDS  as 
described  at  S  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (c),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  Tbe 
provisions  of  S  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 


15.  By  adding  new  §  721.1643  to  read 
as  follows: 

§  721.1643  Polymer  of  Isophorone 
diisocyanate,  trimethylolpropane, 
polyalkylenepolyol,  diaubstituted  alkanes 
and  hydroxyethyt  acrylate. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  polymer  of 
isophorone  diisocyanate, 
trimethylolpropane,  polyalkylenepolyol, 
disubstituted  alkanes  and  hydroxyethyl 
acrylate  (PMN  P-91-11)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

§  721.63(a)(1),  (a)(2)(i),  (a)(2)(iii). 
(a)(2)(iv),  (a)(3),  (a)(4),  (a)(5)(xi).  (a)(6)(i). 

(a] (6)(ii),  (a](6](iv),  (b)  (concentration  set 
at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  S  721.72(a], 

(b) ,  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f),  (h)(l)(i)(A).  (h)(l)(i)(B), 
(h)(l)(i)(C),  (h)(l)(vi).  (h)(2)(i)(B), 
(h)(2)(i)(C).  (h)(2)(i)(D).  and  (h)(2)(iii)(A). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.80(o). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  §  721.125(a)  through  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0012) 

16.  By  adding  new  S  721.1711  to  read 
as  follows: 

§  721.171 1  Isocyanate  terminated  polyols. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substances 
identified  generically  as  isocyanate 
terminated  polyols  (P-90-404,  P-90-405, 
and  P-90-406)  are  subject  to  reporting 
under  this  section  for  the  significant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(2)(iii),  (a)(3).  (a)(4). 
(a)(5)(i).  (a)(5)(ii).  (a)(5)(iii).  (a)(6)(ii).  (b) 
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(concentration  set  at  1.0  percent)  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72(a), 
(b),  (c),  (d),  (e)  (concentration  set  at  1.0 
percent),  (f),  (g)(l)(i),  (g)(l)(ii),  (g)(2)(i), 
(g)(2)(ii).  (g)(2)(iii),  (g)(2)(iv),  (g)(2)(v), 
and  (g)(5).  The  following  additional 
human  health  hazard  statements  shall 
appear  on  each  label  and  MSDS 
required  by  this  paragraph;  The 
substance  may  cause  eye  irritation,  lung 
effects,  dermal  sensitization,  pulmonary 
sensitization,  or  systemic  effects. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(p)  (volume  set  at 
245,000  kg;  aggregate  manufacture  and 
import  volume  for  PMNs  P-90-404,  P-90- 
405,  and  P-90-406  combined). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  §  721.125(a)  through  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(Approved  by  the  OiTice  of  Management  and 
Budget  under  control  number  2070-0012) 

17.  By  adding  new  §  721.1796  to  read 
as  follows; 

§721.1796  2-Propenamkte,  rH3- 
dimethylamino)propyl  K 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  2-propenamide,  Af-[3- 
dimethylamino)propyl]-  (PMN  P-86- 
1602)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are; 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

§  721.63(a)(1).  (a)(2)(i).  (a)(3).  (a)(6)(ii). 

(b)  (concentration  set  at  0.1  percent)  and 

(c) . 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72(a), 

(b) ,  (c),  (d),  (e)  (concentration  set  at  0.1 
percent).  (0,  (g)(l)(iii).  (g)(l)(v),  (g)(l)(vi). 
(g)(l)(vii).  (g)(l)(ix).  (g)(2)(v).  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(o)  and  (q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(4),  (b)(4),  and 

(c) (4)  (where  N  =  300  ppb), 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 


apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a)  through  (i)  and 
(k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  S  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  §  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Ofiice  of  Management  and 
Budget  under  control  number  2070-0012) 

18.  By  adding  new  §  721.1896  to  read 
as  follows; 

§721.1896  Bis(2,2,6,6- 
tetramethylpipcridln^)  aster  of  cycloalkyl 
spiroketal. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  bis(2,2,6,6- 
tetramethyl  piperidinyl)  ester  of 
cycloalkyl  spiroketal  (PMN  P-88-0083) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are; 

(i)  Protection  in  the  workplace.  For 
the  manufacturing  workers  only, 
requirements  as  specified  in 

§  721.63(a)(4),  (a)(5)(i),  (a)(6)(i),  and  (b) 
(concentration  set  at  1.0  percent).  For 
the  processing/use  workers  only, 
requirements  as  specified  in  §  721.63 
(a)(4),  (a)(5)(iv),  (a)(5)(v),  (a)(5)(vi), 

(a) (5)(vii),  (a)(6)(i),  (b)  (concentration  set 
at  1.0  per  cent)  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72(a), 

(b) ,  (c),  (d),  (e)  (concentration  set  at  1.0 
percent),  (f),  (g)(l)(vi),  (g)(l)(viii), 
(g)(2)(ii).  (g)(2)(iii),  (g)(2)(iv),  (g)(3)(ii). 
(g](4)(iii),  and  (g)(5).  The  following 
additional  human  health  hazard 
statements  shall  appear  on  each  label 
and  MSDS  required  by  this  paragraph; 
This  substance  may  cause;  systemic 
effects,  eye  irritation. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.80(1). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(1),  (b)(1),  and 

(c) (1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 


specified  in  S  721.125(a),  (b),  (c),  (d),  (f), 
(g),  (h),  (i),  and  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  $  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Ofiice  of  Manag'^ment  and 
Budget  under  control  number  2076-0012) 

19.  By  adding  new  §  721.1898  to  read 
as  follows; 

§  721.1898  a*Olefin  sulfonate,  potassium 
salts. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  an  a-olefin  sulfonate, 
potassium  salt  (PMN  P-91-100)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are; 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 
(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  (c),  and  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2076- 
0012) 

20.  By  adding  new  §  721.2184  to  read 
as  follows; 

§  721.2184  Tltanate  [TkOis  (2-)]. 
dipotasslum. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  titanate  [TisOjs  (2-)], 
dipotassium  (CAS  No.  12056-51-8)  (PMN 
P-90-0226)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are; 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72(a), 
(b).  (c).  (d).  (f).  (g)(l)(ii).  (g)(l)(vii). 
(g)(2)(ii).  and  (g)(5). 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  {  721.80(f),  (1),  and  (q).  In 
addition,  a  significant  new  use  of  the 
substance  is  importation  of  the  PMN 
substance  if; 
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(A)  Manufachired  by  other  than  the 
method  described  in  premanufacture 
notice  P-00-226. 

(B)  The  bulk  density  measurements  of 
the  PMN  substance  in  the  pure  form  are 
less  than  0.4  g/cm*  or  greater  than  0.6  g/ 
cm*.  The  bulk  density  of  each  shipment 
must  be  verified,  by  lot,  prior  to  clearing 
U.S.  customs. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  S  721.125(a),  (b),  (c),  (f),  (g). 
(h),  and  (i).  In  addition,  records  shall 
kept  identifying  the  foreign  supplier  and 
documenting,  by  lot,  for  each  shipment, 
the  method  of  manufacture  and  bulk 
density  measurements. 


(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  S  721.185  apply  to  this 
signiHcant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  S  721.575(b)(l}  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  number  2070-0012) 

21.  By  adding  new  §  721.2198  to 
subpart  E  to  read  as  follows; 

S  721.2198  Substituted  triphenyimethane. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  genetically  as  a  substituted 
triphenyimethane  (I^iN  P-67-1553)  is 
subject  to  reporting  under  this  section 
for  the  signiffcant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 


(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(v)(l),  (w)(l),  (x)(l) 
and  (y)(2). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  (c),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

[FR  Doc.  91-19201  Filed  8-12-01;  8:45  am) 
«LUNO  CODE  SS6»-60-f 


Tuesday 
August  13,  1991 


Part  IX 

Office  of  the  United 
States  Trade 
Representative 

Negotiation  of  a  North  American  Free 
Trade  Agreement;  Notice  of  Pubiic 
Hearings 


40218 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Notices 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Negotiation  of  a  North  American  Free 
Trade  Agreement  (NAFTA) 

agency:  Office  of  the  U.S.  Trade 
Representative. 

action:  Trade  Policy  Staff  Committee 
(TPSC)  Public  Hearings:  NotiHcation  of 
locations  and  times. 

SUMMARY:  A  Notice  was  published  in 
the  Federal  Register  on  July  16, 1991 
(Vol.  56,  No.  136,  page  32454} 
announcing  TPSC  public  hearings  to  be 
held  in  San  Diego,  CA;  Houston,  TX; 
Atlanta,  GA;  Washington,  DC; 
Cleveland,  OH;  and  Boston,  MA.  That 
notice  invited  oral  testimony  and/or 
written  comments  of  interested  parties 
on  the  desirability,  the  scope,  and  the 
economic  effects  of  a  North  American 
Free  Trade  Agreement  (NAFTA).  This 
notice  announces  the  speciHc  times  and 
locations  for  the  hearings  in  each  city.  . 
FOR  FURTHER  INFORMATION  CONTACT: 
For  procedural  questions  concerning 


public  comments  and/or  public  hearings 
contact  Carolyn  Frank,  Secretary,  Trade 
Policy  Staff  Committee,  Office  of  the 
United  States  Trade  Representative, 
(202)  395-7210.  All  other  questions 
concerning  the  negotiations  should  be 
directed  to  Robert  Fisher,  Director  of 
Mexican  Affairs,  Office  of  North 
American  Affairs,  Office  of  the  United 
States  Trade  Representative,  (202-395- 
3412). 

SUPPLEMENTARY  INFORMATION:  All 

hearings  will  begin  at  9:30  a.m. 

Following  receipt  of  requests  to 
testify,  witnesses  will  be  notified 
directly  of  their  scheduled  date  and  time 
to  appear.  The  exact  locations  of  the 
hearings  are  as  follows: 

San  Diego,  August  21  (and  22,  if 
necessary): 

San  Diego  City  Administration 
Building,  City  Council  Chamber, 

12th  Floor,  202  *‘C"  Street,  San 
Diego,  CA. 

Houston,  August  26  (and  27,  if 
necessary): 

Julia  Ideson  Building  (Auditorium), 


Houston  Public  Library,  500 
McKinney  Street,  Houston,  TX. 

Atlanta,  August  29  (and  30,  if 
necessary): 

Georgia  State  University,  Veterans 
Memorial  Conference  Center, 
Alumni  Hall,  30  Courtland  Avenue, 
Atlanta,  GA. 

Washington,  September  3  (through  6  if 
necessary): 

U.S.  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC. 

Cleveland,  September  9  (and  10,  if 
necessary): 

Location  of  hearing  will  be  announced 
at  a  later  date. 

Boston,  September  11  (and  12,  if 
necessary): 

Gardner  Auditorium,  State  House, 
Bowdoin  or  Beacon  Street  Entrance, 
Boston,  MA. 

All  deadlines  remain  the  same  as 

stated  in  the  previous  notice. 

David  A.  Weiss, 

Chairman,  Trade  Policy  Staff  Committee. 

[FR  Doc.  91-19393  Filed  8-12-91;  10:55  am) 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  ar>d  the  current 
year’s  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
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Six  months:  $97.50 

Code  of  Federal  Regulations: 
Current  year  (as  issued);  $188 
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_ Code  of  Federal  Regulatione: 


.One  yean  $195 
.Current  year  $188 


ChargB  your  order. 
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I  I  I  n  riTi  1  i  I  I  I  I  1 1  I  m 

Thank  you  for  your  order! 
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(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 

4.  Mafl  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 
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laws  upon  enactment  and  are  printed  as  soon  as  possible  after  ^provai  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subccription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  Sm  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 


Saperintmdent  Documents  Subscriptions  Order  Fmm 
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□  YES, 


please  send  me 
for  $119  per  subscription. 


Charge  your  order. 
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To  fax  your  orders  and  iiiquiric8-(202)  275-0019 
subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 

Please  Type  or  Print 


2 _ 

(Company  or  personal  name) 


(Additional  address/aUention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account  I  I  i  I  I  I  I  iH  I 
□  VISA  or  MasterCard  Account 


(Chy,  State.  ZIP  Code)  -  Thank  you  for  your  order! 

^  ^  (Credit  card  expiratkm  date) 

(Daytime  phone  including  area  code)  _ 

(Signature)  iral 

4.  Mail  To:  Su^rintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371  / 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  aiKl 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  sut^ect  matter,  this  edition  of 
the  Codification  cmil^ns  proclamations  and 
Executive  orders  that  were  Issued  or 
amended  during  the  period  April  13. 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  “reconstrucT  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and.  where  applicable,  its  location  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents, 

U.S.  Government  Printing  Office, 

Washington.  DC  20402-9325 


— Superintendent  of  Documents  Publications  Order  Form  „ 
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I  I  YES»  please  send  me  the  following  indicated  publication:  *“*  y®“'’  ®*'4«rs  and  iaquiries-(202)  275-0019 


_ copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ _ (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  Janoeiy  1*  1900 
SUPPLEMENT:  Revised  Jenusiiy  1, 1991 

The  GUIDE  and  the  SUPPLEMENT  should 
he  used  together.  This  useful  reference  tool, 
compiled  agency  regulations,  is  designed  to 

assist  anjrone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  aiul  numbered  to 
parallel  the  CX)DE  OF  FEDERAL  REGULATIONS 
(CFR)  few  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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